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Hon.  Benjamin  Habbis  Bbewsteb. 
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Hon.  Samuel  Field   Phillips. 
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ALLOTMENT,  ETC.,  OF  THE  JUSTICES 


OF   THB 


SUPREME  COURT  OP  THE  UNITED  STATES, 


As  XADB  Apbil  3,  1882. 


NAME  OF  THB  JD8TI0E,  AND 
STATE  FROM  WUEMCE  AP- 
P0I2CTBD. 

XUXBBB  AKD  TBBBITOBY  OF 
THE  OIBOUIT. 

DATS   OF  OOXmSfllOy,  XSD 
BY  WHOM  APPOmTBD. 

cuief  justice. 

Hon.  M.  R.  WAITE, 
Ohio. 

FOURTH. 

Maryland,  West  Vir- 
ginia, Virginia,  N. 
Carolina,    and    S. 
Carolina. 

1874. 

Jan.  21. 

Presideitt  Grant. 

ASSOCIATES. 

Hon.  HORACE 
G^AY,  Massachusetts: 

• 

first. 

Maine,    New    Hamp- 
shire,    Massachu- 
setts,  AND    Rhode 
Island. 

1881. 
.     Dec.  20. 
President  Arthur. 

Hon.  SAMUEL 

bLatchford,  N.  Y. 

SECOND. 

New  York,  Vermont, 
AND  Connecticut. 

1882. 

March  27. 

President  Arthur. 

Hon.  J.  P.  BRADLEY, 

New  Jersey. 

third. 

Pennsylvania,     New 
Jersey,  and  Dela- 
ware. 

1870. 

March  21. 

President  Grant. 

Hon.Wm.B.  woods, 
Georgia. 

FIFTH. 

Georgia,       Florida, 
Alabama,     Missis- 
sippi, Louisiana,  and 
Texas. 

1880. 

Dec.  21. 

President  Hates. 

Hon.  STANLEY  MAT- 
THEWS, Ohio. 

SIXTH. 

Ohio,  Michigan,  Ken- 
tucky, &  Tennessee. 

188L 

May  12. 

President  Garfield. 

Hon.  J.  M.  HARLAN, 
Kentucky. 

SEVENTH. 

Indiana,  Illinois,  and 
Wisconsin. 

1877. 

Nov.  2ft. 

President  Hayes. 

« 

Hon.  S.  F.  Ma.LER, 
Iowa. 

EIGHTH. 

Minnesota,  Iowa,  Mis- 
souri, Kansas,  Ar- 
kansas,  Nebraska, 
AND  Colorado. 

1862. 

July  16. 

President  Lincoln. 

Hon.  S.  J.  FIKLD, 
California. 

ninth. 

« 

California,   Oregon, 
AND  Nevada. 

1863. 

March  10. 

President  Lincoln. 

AMENDMENTS  TO  GENERAL  RULES. 

Amekdmekt  to  Rulb  1. 

Ordered,  That  the  second  clause  of  Rule  1  be  amended  so  that  it  will 
read  as  follows :  — 

The  clerk  shall  not  permit  anj  original  record  or  paper  to  be  taken  from  the 
court-room,  or  from  the  office,  without  an  order  from  the  court ;  but  records  on 
appeals  and  writs  of  error,  exclusive  of  original  papers  sent  up  therewith,  may- 
be taken  to  a  printer  to  be  printed,  under  the  requirements  of  Rule  10. 

Amendment  to  Rule  10. 

Ordered,  That  paragraphs  3, 4,  5,  and  6  of  Rule  10  be  rescinded,  and  the 
following  adopted  in  lieu  thereof:  — 

Z,  The  clerk  shall  take  to  the  printer  the  original  record  in  the  office,  except 
hi  cases  prohibited  bj  the  rules.  When  the  original  cannot  be  taken,  he  shall 
furnuh  the  printer  with  a  manuscript  copj.  He  shall  superyise  the  printing, 
and  see  that  the  printed  copy  is  properly  indexed.  He  shall,  take  care  of  and 
distribute  the  printed  copies  to  the  judges,  the  reporter,  and  the  parties,  from 
time  to  time,  as  required. 

4.  In  cases  where  a  manuscript  copy  of  the  record  is  not  furnished  the  printer, 
the  fee  of  the  clerk  for  his  service  under  the  last  preceding  paragraph  shall  be 
one-half  the  rates  now  allowed  by  law  for  making  a  manuscript  copy,  and  that 
shall  be  charged  to  the  party  bringing  the  cause  into  court,  unless  the  court  shall 
otherwise  direct  When  a  manuscript  copy  is  required  to  be  made,  full  fees  for 
a  copy  may  be  charged ;  but  nothing  in  addition  for  the  other  senrioes  required. 

&  In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed  record  to  each 
party  without  extra  charge.  In  cases  of  dismissal,  reversal,  or  affirmance,  with 
costs,  the  fee  allowed  in  the  last  paragraph  shall  be  taxed  against  the  party 
against  whom  the  costs  are  given.  In  cases  of  dismissal  for  want  of  jurisdiction, 
such  fees  shall  be  taxed  against  the  party  bringing  the  cause  into  court,  unless 
the  court  shall  otherwise  direct. 


ADDITIONAL  GENERAL  RULE. 

RmjB  83. 

All  models,  diagrams,  and  exhibits  of  material  placed  in  the  custody  of  the 
marshal  for  the  inspection  of  the  court  on  tlic  hearing  of  a  cause  must  be  taken 


VIU  ADDITIONAL  GENERAL  RULE. 

awaj  bj  the  parties  within  one  month  after  the  cause  is  decided.  When  this 
is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  th^  counsel  in  the 
cause,  by  mail  or  otherWise,  of  the  requirements  of  this  rule,  and,  if  the  arti- 
cles are  not  remoyed  within  a  reasonable  time  after  the  notice  is  given,  he 
shall  destroy  them,  or  make  such  other  disposition  of  them  as  to  him  may 
seem  best 

pTbe  above  amendments  and  ride  were  promnlgated  Not.  13, 1882.] 


MEMORANDUM. 


In  United  StaUi  t.  ErU  Railway  Company,  p.  827,  Mb.  Justicb  Bbadlbt,  while 
assenting  to  the  Judgment  of  the  court,  delivered  a  separate  opinion,  in  which 
Mr.  Justice  Hablan  concurred.  It  was  not  receired  in  time  for  insertion  in 
its  appropriate  place,  and  it  will  be  f  oimd  in  the  Appendix,  p.  708. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 


OCTOBER  TERM,  1882. 


PABKEB  t;.  MOBRILL. 

An  appeal  will  he  dismissed  where  it  does  not  appear  by  the  record,  or  other- 
wise, that  the  value  of  the  matter  in  dispute  exceeds  $6,000. 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  West  Virginia. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  O-ideon  D.  Camden  in  support  of  the  motion. 
Mr,  D.  D.  Lord^  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  is  a  motion  to  dismiss  for  the  reason  that  it  does  not 
appear  in  the  record  or  by  affidavits  that  the  value  of  the 
matter  in  dispute  exceeds  $5,000.  The  record  shows  that  Wil- 
lard  Parker,  Jr.,  the  appellant,  as  the  owner  of  one  undivided 
twentieth  part  of  a  large  tract  of  land  in  West  Virginia, 
embracing  within  its  boundaries  several  hundred  thousand 
acres,  filed  his  bill  in  equity  against  Willard  Parker,  Sen.,  as 
the  owner  of  the  remaining  nineteen-twentieths^  and  Morrill, 
the  appellee,  for  a  partition  as  between  himself  and  Parker, 
senior,  and  to  remove  a  cloud  upon  the  title  to  a  part  of  the 
tract  caused  by  a  claim  set  up  by  Morrill.  Upon  the  hearing 
the  court  below  dismissed  the  bill  as  to  Morrill,  and  from  a 
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2  Parker  v.  Morrill.  [Sup.  Ct 

decree  to  that  effect  Parker,  junior,  took  this  appeal.  Parker, 
senior,  did  not  appear  as  an  actor  in  tbe  court  below,  and  has 
not  united  in  the  appeal. 

The  lands  claimed  by  Morrill  are  not  described  either  in  the 
bill  or  in  the  answer  of  Morrill,  otherwise  than  by  reference 
to  certain  patents  under  which  be  assumed  to  hold.  These 
patents  covered  between  fifty  and  sixty  thousand  acres.  In 
one  of  the  depositions  it  is  shown  that  when  the  suit  was 
begun  Morrill  claimed  about  twehty-fiye  thousand  acres;  The 
value  of  the  property  is  nowhere  stated.  The  whole  tract  in 
which  Parker,  junior,  claimed  his  undivided  interest  included 
very  much  more  than  the  Morrill  lands.  On  the  11th  of  Jan- 
uary, 1854,  this  whole  tract  was  conveyed  to  Peter  Clark  by 
deed  reciting  a  consideration  of  $3,090.  Clark,  on  the  29th 
of  March,  1854,  conveyed  it  to  William  W.  Campbell  by  deed, 
in  which  the  consideration  is  stated  to  have  been  $8,000.  On 
the  5th  of  May,  1858,  Campbell  conveyed  to  JParker,  senior, 
for  a  nominal  consideration,  and  on  the  2d  of  November, 
1872,  Parker,  senior,  conveyed  the  one  undivided  twentieth  to 
Parker,  junior,  for  $2,000.  In  his  petition  for  this  appeal,  filed 
Sept.  8,  1880,  Parker,'  junior,  states  the  value  of  the  lands 
claimed  by  Morrill*  to  be  over  $2,000.  Notice  of  the  present 
motion  was  served  on  the  counsel  for  the  appellant  in  May 
last.  The  brief  in  support  of  the  motion  was  filed  here  on  the 
6th  of  May.  That  of  the  appellant  was  filed  on  the  7th  of 
October.  Notwithstanding  the  dismissal  was  claimed  on  ac- 
count of  the  value  of  the  matter  in  dispute,  no  attempt  has 
been  made  by  the  appellant  to  supply  the  defect  in  the  record 
by  affidavits,  as  under  our  practice  might  have  been  done,  but 
to  defeat  the  motion  he  relies  entirely  on  the  evidence  of  value 
to  be  found  in  the  record. 

As  the  case  stands,  only  the  interest  of  Parker,  junior,  in 
the  lands  is  in  question  here.  This  is  one  undivided  twentieth 
part  only.  As  Parker,  senior,  has  not  appealed,  the  value  of 
iis  interest  in  the  property  cannot  be  taken  into  the  account. 
The  claim  of  Morrill  is  only  for  twenty-five  thousand  acres. 
One-twentieth  of  this  would  be  twelve  hundred  and  fifty  acres, 
and  certainly,  in  the  light  of  the  facts  appearing  all  through 
the  record,  we  cannot  say  that  their  value  exceeds  $5,000. 

Appeal  dismissed. 
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BOSTWICK  V.  B»INKEBHOFF. 

A  Jadgment  of  reversal  by  a  State  conrt,  with  leave  for  farther  proceedings  in 
the  court  of  original  Jurisdiction,  is  not  subject  to  review  here. 

Motion  to  dismiss  a  writ  of  error  to  the  Court  of  Appeals 
of  the  State  of  New  York. 

The  case  is  stated  in  the  opinion  of  the  court. 

il&.  J.  Hervey  Cook  in  support  of  the  motion. 
Mr,  E.  L.  Francher^  contra. 

Mb.  Chief  Justicb  Waits  delivered  the  opinion  of  the 
court. 

This  was  a  suit  begun  in  the  Supreme  Court  of  the  State 
of  New  York  by  a  stockholder  in  a  national  bank  against  the 
directors,  to  recover  damages  for  their  negligence  in^the^  per- 
formance of  their  official  duties.  A  demurrer  was  filed  to  the 
complaint,  whidh  raised,  among  others,  the  question  whether 
stisfa  an  a.ction  could  be  brought  in  a  State  court.  The  Supreme 
Cburt  at  special  term  sustained  the  demurrer  and  dismissed  the 
complaint.  This  judgment  was  affirmed  at  general  term.  An 
appeal  was  then  taken  to  the  Court  of  Appeals,  where  it  was 
ordered  and  adjudged  ^^  that  the  judgment  of  the  general  term 
.  .  .  be  •  •  •  reversed  and  judgment  rendered  for  plaintiff  on 
demurrer  with  costs,  with  leave  to  the  defendant^  to  withdraw 
the  demurrer  within  thirty  days,  on  payment  of  costs,  .  .  . 
and  to  answer  the  complaint."  It  was  also  further  ordered 
that  the  record  and  the  proceedings  in  the  Court  of  Appeals 
be  remitted  to  the  Supreme  Court,  ^Hhere  to  be  proceeded 
upon  according  to  law."  From  this  judgment  of  the  Court  of 
Appeals  a  writ  of  error  was  taken  to  this  court,  which  the 
defendant  in  error  now  moves  to  dismiss  because  the  judg- 
ment to  be  reviewed  is  not  a  final  judgment. 

The  rule  is  well  settled  and  of  long  standing  that  a  judgment 
or  decree  to  be  final,  within  the  meaning  of  that  term  as  used 
in  the  acts  of  Congress  giving  this  court  jurisdiction  on  appeals 
and  writs  of  error,  must  terminate  the  litigation  between  the 
parties  on  the  merits  of  the  case,  so  that  if  there  should  be  an 
affirmance  here,  the  court  below  would  have  nofthing  to  do  but 
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to  execute  the  judgment  or  decree  it  had  already  rendered. 
Whiting  v.  Bank  of  United  States^  13  Pet.  6 ;  Forgay  v.  Conrad,^ 
6  How.  201 ;  Craighead  v.  Wilson^  18  id.  199 ;  Beehe  v.  Rva- 
%ell^  19  id.  288;  Bronson  y.  Mailroad  Company^  2  Black,  524; 
Thomson  v.  Bean^  7  Wall.  342 ;  *S^.  Clair  County  v.  Loving- 
ston^t  18  id.  628;  Parcels  v.  Johnson^  20  id.  653;  Railroad 
Company  v.  Swasey^  23  id.  405 ;  Crosby  v.  BucJianan^  id.  420 ; 
Commissioners  t.  Lucas^  93  U.  S.  108.  It  has  not  always  been 
easy  to  decide  when  decrees  in  equity  are  final  within  this 
rule,  and  there  may  be  some  apparent  coi)flict  in  the  cases  on 
that  subject,  but  in  the  common-law  courts  the  question  has 
never  been  a  difficult  one.  If  the  judgment  is  not  one  which 
disposes  of  the  whole  case  on  its  merits,  it  is  not  final.  Con- 
sequently it  has  been  uniformly  held  that  a  judgment  of  re- 
versal with  leave  for  further  proceedings  in  the  court  below 
cannot  be  brought  here  on  writ  of  error.  Broum  v.  Union 
Bankj  4  How.  465 ;  Pepper  v.  Bunlap^  5  id.  51 ;  Tracy  v. 
Holcomhe,  24  id.  426 ;  Moore  v.  Bobbins,  18  Wall.  588 ;  McComb 
V.  Knox  County,  91  U.  S.  1 ;  Baker  v.  White,  92  id.  176 ;  Davis 
V.  Crouch,  94  id.  514.  This  clearly  is  a  judgment  of  that  kind. 
The  highest  court. of  the  State  has  decided  that  the  suit  may 
be  maintained  in  the  courts  of  the  State.  To  that  extent  the 
litigation  between  the  parties  has  been  terminated,  so  far  as 
the  State  courts  are  concerned ;  but  it  still  remains  to  decide 
whether  the  directors  have  in  fact  been  guilty  of  the  negli- 
gence complained  of,  and,  if  so,  what  damages  the  stockholders 
have  sustained  in  consequence  of  their  neglect.  The  Court  of 
Appeals  has  ^ven  the  defendants  leave  to  answer  the  com- 
plaint, and  the  trial  court  has  been  directed  to  proceed  with 
the  suit  accordingly.  Such  being  the  case,  it  can  in  no  sense 
be  said  that  the  judgment  we  are  now  called  on  to  review 

terminates  the  litigation  in  the  suit. 

.  Writ  dismissed. 
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Ex:  PABTE  Baltimobb  and  Ohio  Railboad  Company. 

An  appeal  will  not  lie  from  a  decree  of  the  Circuit  Court,  which  adjudged  to 
none  of  the  libellants  iit  a  collision  suit,  who  had  distinct  causes  of  action 
against  the  ressel  at  fsinlt,  a  sum  exceeding  |5,000. 

Petition  for  mandamtM. 

A  eoUision  occurred  in  the  harbor  of  Baltimore,  Maryland, 
between  the  steamer  ^^  Knickerbocker,"  owned  by  the  Baltimore 
and  Ohio  Railroad  Company,  and  the  barge  ^^  J.  J.  Munger," 
owned  by  Jeannette  Maxon.  The  barge  was  loaded  with  grain 
belonging  to  the  paitnership  firm  of  J.  &  C.  Moore  &  Co. 
Both  the  barge  and  her  cargo  were  injured  in  the  collision, 
and  the  owner  of  the  barge  united  with  the  owners  of  the 
cargo  in  a  libel  against  the  steamer  to  recover  the  damages 
they  had  respectively  sustained.  The  suit  thus  begun  termi- 
nated in  a  decree  in  the  Circuit  Court  for  the  District  of  Mary* 
land  in  favor  of  the  owner  of  the  barge  for  $1,471.20,  and 
in  favor  of  the  owners  of  the  cargo  for  $3,709.18.  The  rail- 
road company,  as  the  claimant  of  the  steamer,  prayed  an  appeal 
to  this  court,  which  was  refused  by  the  Circuit  Court  on  the 
ground  that  the  value  of  the  matter  in  dispute  between  the 
steamer  and  the  respective  libellants  was  less  than  $5,000. 
The  company  now  asks  a  mandamus  from  this  court  requiring 
the  Circuit  Court  to  allow  an  appeal. 

Mr.  JEben  J.  2>.  Gross  for  the  petitioner. 
Mr.  John  H.  Thomas^  contra, 

Mb.  Chief  Justice  Waite,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

It  is  impossible  to  distinguish  this  case  in  principle  from 
Oliver  v.  Alexander^  6  Pet.  148 ;  Stratton  v.  Jarvis^  8  id.  4 ; 
Spear  v.  Place^  11  How.  522 ;  and  Mich  v.  Lambert^  12  id.  847, 
under  which,  for  half  a  century,  it  has  been  held  that  when  in 
admiralty  distinct  causes  of  action  in  favor  of  distinct  parties, 
growing  out  of  the  same  transaction,  are  united  in  one  suit, 
according  to  the  practice  of  the  courts  of  that  jurisdiction,  dis- 
tinct decrees  in  favor  of  or  against  distinct  parties  cannot  be 
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joined  to  give  this  court  jurisdiction  on  appeal.  In  Seaver  v. 
Biffelows,  5  Wall.  208 ;  Paving  Company  v.  Mvlford^  100  U.  S. 
147 ;  and  Bu%%ell  v.  Stansell^  105  id.  308,  this  rule  was  applied 
to  i^nalogous  cases  in  equity. 

The  cases  of  Shields  v.  ITtomas^  17  How.  8 ;  Market  Company, 
V.  Hoffman,  101  U.  S.  112;  and  The  Connemara,  103  id. 
754,  relied  on  in  support  of  the  present  application,  stand  on 
an  entirely  different  principle.  There  the  controversies  were 
about  matters  in  which  the  several  claimants  were  interested 
collectively  under  a  common  title.  They  each  had  an  undi* 
vided  interest  in  the  claim,  and  it  was  perfectly  immaterial  to 
their  adversaries  how  the  recovery  was  shared  among  them. 
If  a  dispute  arose  about  the  division,  it  would  be  betweefti  the 
claimants  themselves,  and  not  with  those  against  whom  the 
claim  was  made.  The  distinction  between  the  two  classes  of 
cases  was  clearly  stated  by  Chief  Justice  Taney  in  Shields  v. 
Thomas,  and  that  case  was  held  to  be  within  the  latter  class. 
It  may  not  always  be  easy  to  determine  the  class  to  which  a 
particular  case  belongs,  but  the  rule  recognizing  the  existence 
of  the  two  classes  has  long  been  established. 

Neither  is  the  case  of  The  Mamie,  105  U.  S.  778,  an  au- 
thority in  support  of  this  application.  That  was  a  suit  by  the 
owners  of  the  pleasure-yacht  *'  Mamie  "  to  obtain  the  benefit 
of  the  act  of  Congress  limiting  the  liability  of  vessel  owners. 
Rev.  Stat.,  sects.  4288  to  4289.  The  aggregate  of  the  claims 
against  the  yacht  was  $65,000,  but  no  single  claim  exceeded 
95,000.  The  theory  of  the  proceeding  authorized  by  this  iCct 
of  Congress  is,  that  the  owner  brings  into  court  the  fund  which 
he  says  belongs  to  all  who  have  claims  against  him  or  his  vessel 
growing  out  of  the  loss,  and  surrenders  it  to  them  coUectiyely 
in  satisfaction  of  their  demands.  If  he  succeeds,  all  the  claim- 
ants have  a  common  interest  in  the  fund  thus  created,  and  are 
entitled  to  have  it  divided  between  them  in  proportion  to  the 
amount  of  their  respective  claims.  With  this,  division  the 
owner  of  the  vessel  has  nothing  to  do.  He  surrenders  the  fund, 
and  calls  otn  all  who  have  claims  against  him  growing  out  of 
the  loss  to  come  in  and  divide  it  among  themselves.  The  con- 
troversy in  the  suit  is  not  in  respect  to  his  liability  to  the  dif- 
ferent parties  in  interest,  but  as  to  his  right  to  surrender  the 
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fund  and  be  discharged  of  all  farther  liability.  His  dispute  is 
not  with  any  one  claimant  separately,  bat  with  all  collectively. 
He  insists  that  his  liability  in  the  aggregate  does  not  exceed 
the  yalae  of  his  interest  in  the  vessel ;  they,  that  he  must  pay 
all  their  several  demaods  amount  to.  He  does  not  seek  to  have 
it  determined  how  much  he  owes  each  one  of  them,  but  to 
what  extent  he  is  liable  to  them  collectively.  The  difference 
between  what  he  admits  his  liability  to  be,  and  the  aggregate 
amount  of  the  demands  against  him,  is  the  amount  in  dispute. 
In  the  case  of  The  Mamie  this  difference  was  ^more  than  $5,000, 
and  we  consequently  took  jurisdiction. 

It  follows  that  the  Circuit  Court  properly  Tefused  to  allow 
the  appeal,  and  the  petition  for  a  mandamus  is  therefore 

J)enied, 


CouGHLiN  V.  District  of  Colitmbia. 

1.  After  the  adjonrnment  without  day  of  a  term,  whereat  a  final  judgment  on  a 

Terdict  was  rendered  by  one  Justice  of  the  Supreme  Court  of  the  District 
of  Columbia,  and  an  appeal  taken  therefrom  to  the  general  term,  but  no 
bill  of  exceptions  or  case  stated  filed,  a  new  trial  cannot  be  granted  upon 
a  case  stated  filed  by  him  at  a  subsequent  term. 

2.  When  a  verdict  and  a  judgment  for  the  plaintiff  were  wrongly  set  aside,  and 

tlie  error  appears  of  record,  he  may,  without  a  bill  of  exceptions,  ayail 
himself  of  it  upon  a  writ  of  error  to  rererse  a  final  Judgment  afterwards 
rendered  against  him. 

3.  When  a  judgment  for  the  plaintiff  in  a  personal  action  was  erroneously  set 

aside,  and  a  subsequent  final  judgment  against  him  is  brought  up  by  writ 
of  error,  pending  which  he  dies,  this  court  wiU  affirm  the  first  Judgment 
nunc  pro  tunc 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Walter  D.  Davidge  and  Mr,  Reginald  FenddU  for  the 
plaintiff  in  error. 

Mr,  Albert  (7.  Riddle  for  the  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 
This  is  an  action  to  recover  damages  for  a  personal  injury 
sustained  by  reason  of  a  defect  in  a  highway.     The  Supreme 
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Court  of  the  District  of  Columbia  originally  held  that  the  ac- 
tion could  not  be  maintained  against  the  defendant,  and  gave 
judgment  in  its  favor.  But  this  coart  on  writ  of  error  reversed 
that  judgment  and  ordered .  a  •  new  trial.  Dant  v.  District  of 
Columbia^  91  U.  S.  557.  Upon  the  present  record  that  deci- 
sion of  this  court  must,  as  was  assumed  by  both  counsel  at  the 
argument,  be  considered  as  settling  the  law  of  the  case  on  the 
question  then  decided. 

This  record  shows  the  following  proceedings.:  At  October 
Term,  1876,  of  the  Supreme  Court  of  the  District  of  Columbia, 
held  by  one  justice,  a  new  trial  was  had  pursuant  to  the  man- 
date of  this  court.  On  the  18th  of  November  a  verdict  was 
returned  for  th^^plaintiff  in  the  sum  of  $5,000,  and  judgment 
rendered  thereon,  and  the  defendant  moved  the  judge  for  a 
new  trial,  because  the  verdict  was  contrary  to  law  and  the 
instructions  of  the  court,  and  to  the  evidence  in  the  case,  and 
because  the  damages  were  excessive.  On  the  26th  of  Decem- 
ber that  motion  was  overruled.  On  the  5th  of  January,  1877, 
the  defendant  filed  this  appeal :  ^^  And  now  comes  the  defend- 
ant by  its  attorney,  and  appeals  from  the  judgment  rendered 
against  it  at  this  term  to  the  general  term  of  said  court,  having 
first  filed  in  said  cause  a  statement  of  the  case ; "  and  on  the 
same  day  October  Term,  1876,  was  adjourned  without  day. 

No  statement  of  the  case  was  filed  until  the  next  term,  at 
which,  on  the  9th  of  March,  1877,  a  transcript  of  the  pleadings 
and  of  the  instructions  to  the  jury,  and  an  abstract  of  all  the 
testimony  given  in  the  cause,  were  filed;  with  a  certificate, 
under  the  hand  and  seal  of  the  judge  who  presided  at  the  trial, 
ito  their  correctness,  and  "  that,  for  the  purpose  of  making  a 
case  stated  on  appeal  by  the  defendant  from  the  verdict  of  the 
jury  and  the  order  of  the  justice  refusing  a  new  trial,  I  sign 
and  seal  this  paper,  and  order  it  to  be  filed  ^  of  the  day  of 
appeal,  January  5, 1877,  the  defendant  not  having  been  guilty 
of  laches  in  the  case ;  that  to  my  signing  and  sealing  this  paper 
the  plaintiff  objects,  which  objection  is  overruled  by  me,  and 
to  the  overruling  of  which  objection  the  plaintiff  excepts." 

At  September  Term,  1877,  there  was  a  "  motion  for  new  trial 
on  case  stated  filed  in  general  term  October  8,  1877 ; "  and 
on  the  8th  of  December,  1877,  the  court  in  general  term  le- 
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versed  the  judgment  below,  and  remanded  the  case  to  be  tried 
anew.  At  the  third  trial  the  jury  returned  a  verdict  for  the 
defendant,  under  an  instruction  that  the  plaintiff  could  not  re- 
cover because  the  evidence  showed  contributory  negligence  on 
his  part.  To  this  instruction  he  tendered  a  bill  of  exceptions, 
which  was  allowed  and  made  part  of  the  record,  and,  after 
judgment  on  this  verdict  for  the  defendant,  was  entered  at  a 
general  term  of  the  court,  which,  on  the  11th  of  November, 
1878,  affirmed  the  judgment,  and  on  the  next  day  the  plaintiff 
sued  out  this  writ  of  error. 

Since  the  entry  of  the  case  in  this  court  the  plaintiff  has 
died,  and  the  action  is  prosecuted  by  his  administrator. 

The  Revised  Statutes  of  the  United  States  relating  to  the 
District  of  Columbia  contain  the  following  provisions:  An  ex- 
ception taken  at  the  trial  of  a  cause  may  be  reduced  to  writing 
at  the  time,  or  ^^  may  be  entered  on  the  minutes  of  the  justice, 
and  afterwards  settled  in  such  manner  as  may  be  provided  by 
the  rules  of  the  court,  and  then  stated  in  writing  in  a  case  or 
bill  of  exceptions,  with  so  much  of  the  evidence  as  may  be 
material  to  the  questions  to  be  raised."  Sect.  803.  The  jus- 
tice who  tries  the  cause  may,  in  his  discretion,  entertain  a 
motion,  entered  on  his  minutes,  to  set  aside  a  verdict  and  grant 
a  new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages;  ^'but  such  motion  shall  be  made -at  the 
same  term  at  which  the  trial  was  had."  Sect.  804.  "When 
such  motion  is  made  and  heard  upon  the  minutes,  an  appeal  to 
the  general  term  may  be  taken  from  the  decision,  in  which 
case  a  bill  of  exceptions  or  case  shall  be  settled  in  the  usual 
manner."  Sect.  805.  "A  motion. fox;  a  new  trial  on  a  case 
or  bill  of  exceptions,  and  an  application  for  judgment  on  a 
special  verdict  or  a  verdict  taken  subject  to  the  opinion  of  the 
court,  shall  be  heard  in  tliQ  first  instance  at  a  general  term." 
Sect.  806. 

By  the  rules  of  the  Supreme  Court  of  the  District  of  Colum- 
bia, which  are  made>part  of  the  record,  every  motion  for  a  new 
trial  must  be  in  writing,  and  st^ite  the  grounds  upon  which  it 
is  based,  and  be  made  within  four  days  after  verdict,  and  be 
entered  on  the  minutes  ^  of  the  court  on  the  day  on  which  it 
is  presented,  Rule  61 ;  "  the  bill  of  exceptions  must  be  settled 
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before  the  close  of  the  term,  which  may  be  prolonged  by  ad- 
journment in  order  to  prepare  it,"  Rule  65  ;  and  "in  every 
case  the  fact  of  the  settling  and  filing  of  the  bill  of  exceptions 
and  that  it  is  made  part  of  the  record  shall  be  noted  on  the 
minutes  of  the  court,"  Rule  68. 

By  the  statutes  above  quoted,  although  a  motion  for  a  new 
trial  on  a  case  or  bill  of  exceptions  may  "  be  heard  in  the  first 
instance  at  a  general  term,"  any  exception  stated  in  the  case 
or  bill  must  either  have  been  reduced  to  writing  at  the  trial, 
or  have  been  then  entered  on  the  minutes  of  the  justice,  and 
^afterwards  settled  in  such  manner  as  may  be  provided  by 
the  rules  of  the  court ; "  and  those  rules  require  it  to  be  "  set- 
tled before  the  close  of  the  term." 

The  record  in  this  case  shows  that  October  Term,  1876,  was 
adjourned  without  day  on  the  5th  of  January,  1877,  and  does 
not  show,  otherwise  than  by  the  certificate  afterwards  filed  by 
the  judge,  what  were  his  rulings  in  matter  of  law,  or  that  any 
exception  to  such  rulings  was  taken  by  the  defendant.  The 
only  motion  for  a  new  trial  made  within  four  days  after  ver- 
dict, as  required  by  the  sixty-first  rule,  was  the  motion  filed  at 
that  term.  Even  if  the  court  in  general  term  could  dispense 
vnth  its  rules  90  far  as  to  entertain  an  original  motion  for  a 
new  trial  after  the  time  therein  prescribed,  and  if  the  ^*-  motion 
for  a  new  trial  upon  case  stated  filed  in  general  term  October 
8,  1877,"  can  be  deemed  a  distinct  motion  filed  for  the  first 
time  in  the  general  term,  the  difficulty  remains  that  the  only 
case  stated  which  appears  of  record  is  the  case  stated  by  the 
judge  two  months  after  the  final  adjournment  of  the  term  at 
which  he  had  overruled  the  motion  made  before  him  for  a  new 
trial,  on  the  ground,  among  others,  that  the  verdict  for  the 
plaintiff  was  contrary  to  law,  and  had  rendered  judgment  on 
that  verdict,  and  an  appeal  from  his  judgment  had  been  taken 
to  the  general  term.  At  that  stage  of  the  case  the  judge  could 
not,  without  contravening  the  express  provisions  of  the  statutes 
and  the  decisions  of  this  court,  present  for  consideration  in  an 
appellate  court  questions  of  law  which  had  not  been  made  part 
of  the  record  at  the  term  at  which  his  judgment  was  rendered. 
O^eneres  v.  Bonnemer^  7  Wall.  564.  The  judgment  setting 
aside  the  verdict  for  the  plaintiff  and  ordering  a  new  trial  was 
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therefore  erroneous,  whether  it  is  to  be  treated  as*  proceeding 
upon  a  distinct  motion  filed  at  the  general  term,  or  upon  an 
appeal  from  the  decision  of  the  judge  on  the  original  motion 
filed  before  him. 

As  the  error  appears  on  the  record,  no  bill,  of  exceptions  was 
necessary  to  secure  the  rights  of  the  party  aggrieved.  Bennett 
V.  BvUerworih^  11  How.  669.  As  the  erroneous  order  directed 
further  proceedings  in  the  court  below,  he  could  not  bring  the 
case  to  this  court  until  after  such  proceedings  had  been  had 
and  a  final  judgment  rendered  against  him.  Baker  v.  Whitey 
92  U.  S.  176 ;  Bostwick  v.  Brinkerhoffy  ante^  p.  8.  As  with- 
out that  error  the  final  judgment  could  not  have  gone  against . 
him,  the  question  is  open  on  his  writ  of  error  upon  the  final 
judgment. 

The  judgment  rendered  upon  the  verdict  in  favor  of  the 

plaintifiE  having  been  erroneously  set  aside,  the  subsequent  final 

judgment  for  the  defendant  must  be  reversed,  and  the  former 

judgment  for  the  plaintiff  affirmed  as  of  the  date  when  it  was 

rendered,  in  order  to  prevent  the  action  from  being  abated  by 

the  subsequent  death  of  the  plaintiff.    Mitchell  v.   Overmany 

108  U.  S.  62. 

Ordered  accordingly. 

Mr.  Justice  Field  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision  of  this  case. 


Bayly  v.  University. 

1.  A  cemposition  between  a  bankrupt  and  his  creditore,  under  sect.  17  of  the  act 

of  Jane  22, 1874,  c.  390,  although  ratified  by  the  proper  DiBtrict  Court,  ilid 
not  discharge  him  from  a  debt  or  a  Uability  incurred  by  him  while  acting 
in  a  fiduciary  character. 

2.  That  section  did  not  repeal  sect.  6117  Rev.  SUt.     Wilmot  v.  Mudge,  108  U.  S. 

217,  cited  upon  this  point  and  approved. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 
The  facts  are  sufBciently  stated  in  the  opinion  of  the  court. 
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Mr.  John  H.  Kennard  and  Mr.  William  Wirt  Howe  for  the 
plaintiff  in  error. 

Mr.  Jame%  Leovy  for  the  defendant  in  error. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

In  the  Second  District  Court  of  the  Parish  of  Orleans,  in 
the  matter  of  the  suc^^ession  of  R.  H.  Bayly,  there  was  an 
opposition  to  the  homologation  of  the  account  presented  by 
George  M.  Bayly,  executor  of  said  R.  H.  Bayly,  by  the 
Washington  and  Lee  University,  which  was  a  legatee  under 
the  will  of  the  deceased. 

This  opposition,  so  far  as  the  case  before  us  is  concerned, 
was  to  an  iftem.of  $18,021.79,  which  that  court  decided  to  be 
a  debt  from  the  firm  of  Bayly  &  Pond,  the  members  of  which 
had  been  declared  bankrupt,  and  in  regard  to  whom  a  resolu- 
tion of  composition  by  the  creditors  had  been  confirmed  by  the 
District  Court  of  the  United  States. 

« 

The  plaintiff  in  error  here  relied  upon  this  composition  as 
.  discharging  him,  both  as  executor  of  the  estate  of  his  brother, 
and  as  a  member  of  the  partnership  of  Bayly  &  Pond,  from 
liability  for  the  item;  and  the  inferior  court  accepting  this 
view  of  the  matter,  made  an  order  that  it  should  only  be  paid 
in  due  course  of  administration. 

On  appeal  of  the  Washington  and  Lee  University,  the  Su- 
pre^ie  Court  of  Louisiana  decided  that  the  item  represented 
a  debt  by  the  executor  of  a  fiduciary  character,  which  wks 
not  barred  by  the  composition  order,  and  directed  a  judgment 
against  Bayly  in  cash  for  the  amount  of  it,  to  which  judgment 
this  writ  of  error  is  prosecuted. 

The  proposition  argued  here,  namely,  that  a  composition  in 
a  bankruptcy  case;  ratified  by  order  of  the  District  Court, 
operates  as  a  discharge  of  the  bankrupt  from  all  his. debts, 
including  those  arising  from  fraud  or  growing  out  of  a  fidu- 
ciary relation,  as  well  a^  others,  was  decided  adversely  by 
this  court  some  two  years  after  the  present  writ  of  error  was 
sned  out,  in  the  case  of  Wilmot  v.  Mudge^  108  U.  S.  217. 

It  is  there  held  that  notwithstanding  the  comprehensive 
terms  in  which  sect.  17  of  the  act  of  June  22,  1874,  c.  890, 
declares  such  a  composition  to  be  binding,  it  was  not  intended 
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to  repeal  sect.  5117  of  the  Revised  Statutes,  which  enacts 
that  ^^  no  debt  created  by  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  o£Scer,  or  while  aoting 
in  any  fiduciary  character,  shall  be  discharged  by  proceedingis 
in  bankruptcy." 

This  disposes  of  the  only  question  in  the  record  of  which  this 
court  has  jurisdiction,  and  decides  that  whatever  may  be  due  by 
plaintiff  in  error  to  the  succession  as  executor  is  not  discharged 
by  the  proceeding  in  bankruptcy,  and  he  is  left  to  account  with 
the  court  in  that  character  as  though  no  compoidtion  in  bank- 
ruptcy had  been  made.  Whether  in  that  accounting  he  was 
executor  or  not,  and  whether  as  such  he  had  so  dealt  with  the 
item  in  question  as  to  be  relieved  of  liability  as  executor  or  to 
be  bound  for  it,  are  matters  depending  on  the  application  of 
the  law  of  Louisiana  to  the  facts  of  the  case,  and  involve  no 

question  under  the  bankrupt  law. 

Judgment  affirmed. 


The  "New  Orleans." 

1.  The  courts  upon  the  facts  found  by  the  Circuit  Court,  a^iiiA  the  decree 

whereby  the  steamer  "  New  Orleans  "  was  condemned  to  pay  the  damages 
occasioned  by  her  collision  with  a  scliooner.  -' 

2.  The  eyidence  which  in  another  suit  a  part  owner  of  the  schoodOT  gave  as  to 

the  extent  and  cost  of  the  repairs  put  upon  her,i  is  not  in  this  suit  admissi- 
ble against  the  other  part  owners. 

Appeal  from  the  Circuit  CoUrt  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  owners  of  the  "AUie  Bickmore'*  filed,  in  their  own 
behalf  and  as  carriers  of  her  cargo,  their  libel  in  a  cause  of 
collision,  civil  and  maritime,  against  the  **  New  Orleans.'*  The 
District  Court  adjudged  the  "  New  Orleans  '*  to  be  wholly  in 
fault,  and  rendered  a  final  decree  accordingly  for  $15,682.87, 
with  interest  thereon  and  costs.  Both  parties  appealed  to  the 
Circuit  Court,  which  found  the  following  facts :  — 

1.  A  little  after  five  o'clock  in  the  morning  of  the  6th  of 
September,  1874,  a  collision  occurred  between   the  schooner 
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^*  AUie  Bickmore,"  owned  by  the  libellants,  and  the  steamer 
^*  New  OrleaDB,"  in  the  Atlantic  Ocean,  about  forty  miles  south- 
easterly from  Cape  Henlopen. 

2.  The  schooner  had  a  carrying  capacity  of  oyer  six  hundred 
tons,  though  she  i*egistered  only  three  hundred  and  ninety  or 
thereabouts.  She  was  less  than  a  year  old,  d.nd  bound  on  a 
Toyage  from  Fernandina,  Florida,  to  New  York,  with  a  full 
load  of  pine  lumber,  stowed  below  and  on  deck.  ! 

8.   The  steamship  was  245  feet  long,  and  of  1,448  tons  bur-  j 

den.    She  was  on*  one  of  her  regular  trips  between  New  York  j 

and  New  Orleans.  i 

4.   When  the  collision  occurred  it  was  broad  daylight,  and  a  | 

vessel  without  lights  might  have  been  seen  at  least  two  miles 
away.    The  wind  was  very  light  from  the  southward  and  east-  ' 

ward,  but  a  considerable  swell  was  rolling  from  the  south- 
east. 

6.  The  coiirae  of  the  schooner  was  about  NE.  by  N.  She 
had  all  sails  set,  but  there  was  not  wind  enough  to  keep  them 
full,  and  she  was  not  making  more  than  a  mile  and  a  half  or 
two  miles  an  hour.  Her  lights  were  properly  set  and  burning, 
and  she  was  in  all  respects  well  eiquipped  and  manned. 

6.  The  course  of  the  steamer  was  about  S.  by  W.  i  W.,  and 
her  speed  eleven  miles,  or  a  little  more,  an  hour.  This  was 
full  speed.  About  twenty  minutes  before  the  collision  her 
lookout  was  withdrawn  from  his  station  on  the  forecastle  and 
set  to  work,  with  all  the  other  men  then  on  watch,  washing 
decks.  The  second  officer,  whose  watch  it  was,  was  with  his 
men  superintending  their  work.  From  the  time  the  lookout 
was  withdrawn  there  was  no  one  where  he  could  in  any  respect 
perform  that  duty  except  the  man  at  the  wheel,  and  he  did  not 
discover  the  schooner  until  his  attention  was  called  to  her  by 
the  mate  at  the  time  and  in  the  manner  hereinafter  stated. 

7.  When  the  vessels  were  two  or  three  miles  apart  the 
steamer  was  discovered,  and  duly  reported  by  the  lookout  on 
the  schooner.  From  that  time  she  was  closely  watched.  The 
schooner  was  kept  steadily  on  her  course  until  the  steamer  was 
not'  more  than  seven  or  eight  hundred  feet  away,  when,  the 
danger  of  collision  being  imminent,  the  second  mate,  who  was  • 
on  deck,  gave  an  order  to  luff,  and  at  the  same  time  called  out  - 
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an  alarm 'to  the  steamer;  but  before  any  material  change  in 
her  course  had  been  made  the  vessels  came  together. 

8.  The  schooner  was  not  seen  at  all  from  the  steamer  until 
the  second  mate,  hearing  the  cry  of  alarm  which  came  from 
her,  stepped  from,  where  he  was  standing  on  the  main  deck 
to  the  starboard  side,  and  saw  her  clos^  upon  him.  He  im- 
mediately ran  up  from  the  main  deck  into  the  wheel-hduse, 
where  he  ordered  the  wheel  to  port,  at  the  same  time  assisting 
to  port  it  oyer  himself.  The  order  to  port  aroused  the  captain, 
who  was  in  a  room  opening  out  of  the  wheel-house,  and  he, 
without  stopping  to  put  anything  on,  opened  his  door,  and, 
seeing  the  schooner,  rang  the  proper  bells  to  slow  and  stop. 
Before  the  course  of  the  steamer  was  materially  changed  by 
the  porting  of  the  wheel,  or  her  headway  was  sensibly  affected, 
she  struck  the  schooner  on  the  port  bow,  between  the  stern 
and  the  cathead,  and  cut  into  her  about  twenty  feet  ah  a  line 
but  slightly  angling  across  the  keel.  The  wound  extended 
yery  nearly  to  the  foremast,  and  to  within  four  feet  of  the 
keel. 

9;  In  a  short  time  the  steamer  took  the  schooner  in  tow  and 
carried  her  to  the  Delaware  breakwater.  From  there  she  was 
taken  by  a  tug  to  Philadelphia,  where  she  was  unloaded,  and 
her  cargo  taken  on  to  New  York.  She  was  also  put  in  repair 
and  refitted  at  that  port. 

10.  The  account  of  damages  a9  stated  by  the  commissioner 
in  his  report  is  sustained  by  the  evidence,  except  the  item  of 
$1,000  for  damages  to  the  starboard  side.  As  to  that  the  evi* 
dence  shows  that  when  the  repairs  were  completed  tl^e  vessel 
was  in  as  good  general  condition  as  she  was  before  the  cclUsioiL, 
and  that  if  the  biU  of  Bisely,  Hillman,  &  Streaker  is  paid  in  full, 
without  the  deduction  of  $600  for  increase  of  value,  full  90m- 
pensation  will  be  made  for  any  injury  to  the  starboard  side.* 

The  court  found  as  conclusion  of  law,  — 

1.  That  the  collision  was  caused  solely  by  the  fault  of  the 
*^  New  Orleans  '*  in  not  keeping  a  sufficient  lookout,  and  in  not 
seeing  the  schooner  in  time  to  keep  out  of  her  way. 

2.  That  the  libellants  are  entitled  to  recover  for  the  amount 
of  the  decree  below  with  interest  on  $14,026.92  from  the  date 
of  that  decree,  at  the  rate  of  six  per  cent  per  annum. 
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The  court  alao  held  that  as  both  parties  had  appealed  and 
the  decree  below  was'sustained,  the  costs  of  the  Circuit  Court 
must  be  equally  divided  between  them. 

Upon  the  hearing  before  the  commissioner,  the  claimants 
offered  in  evidence  the  testimony  of  the  owner  of  one-fourth 
of  the  schooner  in  reference  to  the  value  and  amount  of  the 
repairs  put  upon  her,  which  he  gave  in  another  suit.  The 
evidence  was,  on  the  objection  of  the  libellants,  excluded,  and 
an  exception  duly  taken. 

A  decree  was  rendered  in  favor  of  the  libellants,  and  the 
claimants  thereupon  appealed. 

Mr.  John  E.  Parsons  for  the  appellants. 
Mr.  Henry  J,  Scudder  for  the  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  findings  of  the  Circuit  Court,  which  are  conclusive  here, 
show  that  the  steamer  was  wholly  in  fault  for  its  collision  with 
the  schooner ;  and  she  was  therefore  justly  condemned  to  pay 
all  the  damages  inflicted. 

The  only  question  open  for  our  consideration  arises  upon  the 
exception  to  the  exclusion  by  the  commissioner  of  the  testi- 
mony given  in  another  suit  by  one  of  the  part  owners  of  the 
schooner  as  to  the  extent  and  Value  of  its  repairs.  The  ex- 
clusion, we  think,  was  correct.  The  statements  of  the  part 
owner,  expressing  his  judgment  as  to  the  matters  upon  which 
he  was  examined,  could,  at  most,  bind  only  himself.  They 
were  not  evidence  against  his  co-owners,  who  were  merely 
tenants  in  common  with  him,  not  partners.  Story  on  Partner- 
ship, sect.  458. 

Decree  affirmed. 
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The  "North  Star." 

1.  In  CAses  of  collision,  where  both  yesseU  were  in  fault,  the  maritime  mle  is  to 

divide  the  entire  damage  equally  between  them,  and  to  decree  half  the  dif- 
ference between  their  respective  losses  in  favor  of  the  one  that  suffered 
mo8t»  so  OS  to  equalise  the  burden. 

2.  The  obligation  to  pay  that  difference  is  the  legal  liability  arising  from  the 

transaction. 

8.  The  practice,  which  obtains  in  England,  of  decreemg  to  each  party  half  his 

damage  against  the  other  party,  thua  necessitating  two  decrees,  is  only  an 
indirect  way  of  getting  at  the  troe  result,  and  grows  out  of  the  technical 
formalities  of  the  pleadings,  and  the  supposed  incongruity  of  giving  affirma^ 
tive  relief  to  a  respondent. 
4.  SemUe,  that  tliere  is  no  good  reason  why,  in  such  cases,  the  respondent,  if  he 
claims  it  in  his  answer,  should  not  have  the  benefit  of  a  set-off  or  recoup- 
ment of  the  damage  which  he  sustained,  at  least  to  tlie  extent  of  that  done 
to  the  libellants. 

6.  If  both  parties  file  libels,  the  courts  of  the  United  States  have  the  power 

to  consolidate  the  suits,  prescribe  one  proceeding,  and  pronounce  one  de- 
cree for  on^half  of  the  difference  of  the  damage  suffered  by  the  two 
vessels. 

9.  The  statute  of  limited  liability  is  not  to  be  applied  in  such  a  -case,  until  the 

balance  of  damage  has  been  struck ;  and  then  the  party  against  whom  tlie 
decree  passes  may,  if  otherwise  entitled  to  it,  have  the  benefit  of  the  statute 
in  respect  of  the  balance  which  he  is  decreed  to  pay.  The  decision  to  the 
contrary  in  Chapman  v.  Royal  Netherlands  Steam  Navigation  Co.,  4  P.  D.  157, 
examined  and  disapproved.     [See  Appendix,  p.  705.] 

7.  A  collision  occurred  at  sea,  in  the  night,  between  the  steamers  W.  and  N ,  pur- 

suing nearly  opposite  courses.  W.  was  sunk,  and  N.  much  damaged.  Both 
were  held  to  have  been  in  fault.  Cross-actions  were  brought  and  heard 
togetlier,  and  one  decree  was  made,  being  in  favor  of  the  owners  of  W.  for 
one-half  the  difference  of  damage  sustained  by  the  two  vessels,  that  of  W. 
being  the  greater.  This  decree  was  affirmed,  and  both  parties  appealed 
therefrom.  The  owners  of  W.  then  claimed  under  the  limited  liability  act 
entire  exoneration  from  liability,  and  a  decree  for  half  of  their  damage, 
without  deducting  the  damage  of  N.  Held,  that  the  claim  must  be  disal- 
lowed, because  that  act  can  only  be  applied  to  the  balance'  decreed  to  be 
paid,  and  that  was  in  favor  of  the  owners  of  W. 

8.  Qucerey  Can  such  a  claim,  if  the^re  were  any  ground  therefor,  be  allowed  in 

favor  of  a  party  who  does  not  set  it  up  in  Ills  pleadings. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr,  WilKam  Allen  Butler  for  the  "  North  Star.^ 
Mr.  Robert  D.  Benedicty  contra. 

voh.  XVI.  2 
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Mr.  Justice  Bradusy  deliyered  the  opinion  of  the  court. 

This  case  arose  out  of  a  collision  off  the  Jersey  shore,  south 
of  Sandy  Hook,  on  the  evening  of  the  9th  of  February,  1868, 
between  two  steamships,  the  '^Ella  Warley,"  bound  from  New 
York  to  New  Orleans,  and  the  **  North  Star,"  bound  from  Key 
West  to  New  York.  The  former  was  struck  about  midships, 
and  was  sunk  and  lost ;  and  the  ^^  North  Star"  was  considerably 
damaged.  The  owners  of  the  *^£lla  Warley'*  libelled  the 
^^  North  Star,"  and  the  owners  of  the  latter  filed  a  cross-libel  in 
personam  against  the  owners  of  the  ^^  Ella  Warley."  The  suits 
were  tried  together,  and  the  District  Court  held  the  *^  Ella 
Warley*'  alone  in  fault,  and  rendered  a  decree  accordingly. 
The  Circuit  Court  held  both  vessels  in  fault,  and  rendered  a  de- 
cree in  favor  of  the  owners  of  the  **  Ella  Warley  "  for  so  much 
of  their  damage  as  exceeded  one*haIf  of  the  aggregate  damage 
sustained  by  both  vessels.  This  was  the  proper  decree  to  make 
if  the  conclusion  reached,  as  to  both  vessels  being  in  fault,  was 
correct,  unless  the  question  arising  on  the  limited  liability  act, 
hereafter  discussed,  required  a  different  decree.  Each  vessel 
being  liable  for  half  the  damage  done  to  both,  if  one  suffered 
more  than  the  other,  the  difference  should  be  equally  divided, 
and  the  one  which  suffered  least  should  be  decreed  to  pay  one- 
half  of  such  difference  to  the  one  which  suffered  most,  so  as  to 
equalize  the  burden. 

Since  both  of  the  courts  below  held  the  "  Ella  Warley  "  to  be 
in  fault,  we  would  not  disturb  this  decision  without  prepon- 
derating evidence  against  it;  and  such  evidence  we  do  not 
find.  On  the  contrary,  we  think  that  the  whole  evidence 
taken  together  sustains  the  conclusion  reached. 

The  vessels  were  approaching  each  other  in  contrary  direc- 
tions, nearly  head  on,  one  going  down  the  coast,  the  other 
coming  up,  and  saw  each  other's  Ynast-head  lights  when  eight 
or  ten  miles  apart.  The  "  Ella  Warley,"  instead  of  porting  her 
helm  according  to  the  rule,  starboarded  it  in  order  to  pass  out- 
side. This  was  evidently  the  first  cause  of  the  disaster ;  for, 
as  the  "  North  Star  "  obeyed  the  rule,  it  brought  the  vessels  di- 
rectly together.  It  is  also  obvious  that  the  persons  in  charge 
of  the  "  Ella  Warley  "  did  not  keep  a  suflScient  lookout ;  for  they 
allege'that  they  only  saw  the  green  light  of  the  *' North  Star" 
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until  the  instant  before  the  collision ;  whilst  it  is  demonstra- 
ble, both  from  the  diagram  produced  on  the  part  of  the  ^'  Ella 
Warley,"  and  from  the  courses  which  the  two  vessels  must  have 
pursued,  that  after  they  were  near  enough  to  discern  their 
respective  side  lights,  the  red  light  of  the  ^^  North  Star "  was 
exposed  to  the  view  of  the  ^^  Ella  Warley  "  during  the  entire 
approach,  and  must  have  been  seen  by  her  men  if  they  had 
exercised  the  least  diligence*  One  of  the  grounds  of  complaint 
against  the  ''  North  Star  "  is,  that  her  lights  were  not  properly 
screened,  and  could  be  seen  across  her  bow.  This  only  makes 
it  the  more  certain  that,  from  the  relative  position  of  the  ves- 
sels, her  red  light  must  have  been  visible.  It  is  impossible 
that  it  was  hidden  from  view  up  to  the  time  immediately  pre- 
ceding the  collision. 

As  to  the  question  whether  the  ^^  North  Star  "  was  also  in  fault, 
we  agree  with  the  Circuit  Court  that  she  was.  The  rules  of 
navigation  in  force  at  the  time  required  that  the  side  lights  of 
steamers  navigating  the  sea,  bays,  &c.,  should  be  fitted  with 
in-board  screens  of  at  least  six  feet  in  length  (clear  of  the  lan- 
tern), to  prevent  them  from  being  seen  across  the  bow ;  and  to 
be  placed  in  a  fore  and  aft  line  witb  the  inner  edge  of  the  side 
lights,  and  in  contact  therewith.  1  Parsons's  Maritime  Law, 
679,  ed.  1859.  In  flat  defiance  of  this  rule  the  screens  of  the 
**  North  Star  "  did  not  project  two  inches  forward  of  the  bull's- 
eye  of  the  lights,  so  that  the  lights  could  be  seen  two  or  three 
points  across  the  bow.  This  was  undoubtedly  one  reason  why 
the  green  light  of  the  ^^  North  Star  "caught  the  eye  of  the  mate 
and  others  on  board  of  the  ^^  Ella  Warley  "  so  readily  as  it  did, 
and,  indeed,  goes  to  some  extent  to  mitigate  their  negligence 
in  not  discerning  the  red  light.  This  was  clearly  a  fault  on 
the  part  of  the  ^  North  Star,"  and  one  that  probably  contrib- 
uted to  the  accideiit.  We  think,  therefore,  that  both  parties 
were  in  fault. 

The  counsel  for  the  owners  of  the  "Ella  Warley"  now,  for  the 
first  time,  raise  a  question  upon  the  statute  limiting  the  liabil- 
ity of  ship-owners.  They  contend  that  as  the  "  Ella  Warley  " 
was  a  total  loss,  the  owners  are  not  liable  to  the  owners  of  the 
*^  North  Star  "  at  all,  not  even  to  have  the  balance  of  damage 
struck  between  the  two  vessels;  but  that  the  half  of  their 
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dami^  mast  be  paid  in  fall,  without  axij  deduction  for  the* 
half  of  the  damage  sustained  by  the  "  North  Star."  This  propo- 
sition is  so  startling  that  the  reasoning  employed  to  support  it 
should  be  scrutinized  with  some  care  before  yielding  to  its 
force. 

The  rule  of  admiralty  in  coUision  cases,  as  we  understand 
it,  is  that,  where  both  vessels  are  in  fault,  they  must  bear  the 
damage  in  equal  parts,  —  the  one  suffering  least  being  decreed 
to  pay  to  the  other  the  amount  necessary  to  make  them  equal, 
which  amount,  of  course,  is  one-half  of  the  difference  between 
the  respective  losses  sustained.  When  this  resulting  liability 
of  one  party  to  the  other  has  been  ascertained,  then,  and  not 
before,  would  seem  to  }Se  the  proper  time  to  apply  the  rule  of 
limited  responsibility,  if  the  party  decreed  to  pay  is  entitled 
to  it.  It  will  enable  him  to  avoid  payment  protanto  of  the 
balance  found  against  him.  In  this  case  the  duty  of  payment 
fell  upon  the  "  North  Star,"  the  owners  of  which  have  not  set 
up  any  claim  to  a  limit  of  responsibility.  This,  as  it  seems  to 
us,  ends  the  matter.  There  is  no  room  for  the  operation  of 
the  rule. 

The  contrary  view  is  based  on  the  idea  that,  theoretically, 
(supposing  both  vessels  in  fault)  the  owners  of  the  one  are 
liable  to  the  owners  of  the  other  for  one-half  of  the  damage 
sustained  by  the  latter;  and,  vice  versa^  that  the  owners  of 
the  latter  are  liable  to  those  of  the  former  for  one-half  of  the 
damage  sustained  by  her.  This,  it  seems  to  us,  is  not  a  true 
account  of  the  legal  relations  of  the  parties.  It  is  never  so 
expressed  in  the  books  on  maritime  law.  On  the  contrary, 
the  almost  invariable  mode  of  statement  is,  that  the  joint  dam- 
1^  is  equally  divided  between  the  parties;  or  (as  in  some 
authorities),  it  is  spoken  of  as  a  case  of  average.  Thus,  Lord 
Stowell  says :  "  A  misfortune  of  this  kind  may  arise  where 
both  parties  are  to  blame,  where  there  has  been  want  of  due 
diligence  or  of  skill  on  both  sides ;  in  such  a  case,  the  rule,  of 
law  is,  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them/'  Wood" 
rop'SimB^2  Dods.  83.  This  statement  of  the  law  was  adopted 
in  the  text  of  Abbott  on  Shipping,  pt.  iii.  c.  1,  sect.  2.  It  is 
also  adopted  by  Mr.  Bell  in  his  Commentaries  on  the  Laws  of 


Oct  1882.]  The  "  North  Stab."  21 

Scotland,  vol.  i.  580,  581,  who  remarks:  *^ By  the  maritime 
law  this  is  a  case  of  average  loss  or  contribution,  in  which 
both  ships  are  to  be  taken  into  the  reckoning,  so  as  to  divide 
the  bss.*'  It  is  also  adopted  in  the  later  text- writers.  See 
Maclachlan  on  Merchant  Shipping,  274.  In  Hopkins  on  Aver^ 
age,  p.  189,  it  is  stated  thus :  ^^  If,  as  the  result  of  cross-actions 
in  admiralty,  both  vessels  be  found  in  fault,  the  rule  of  the 
court  is,  to  add  the  damages,  losses,  and  costs  of  the  two  ships 
together,  and  to  divide  the  joint  sum  in  moieties,  and  decree 
each  vessel  to  bear  an  equal  portion." 

If  we  go  back  to  the  text  of  the  law,  in  the  Rules  of  Oleron, 
followed  in  the  laws  of  Wisbuy  and  other  laws,  we  find  it 
expressed  in  substantially  the  same  manner.  The  case  is  sup- 
posed of  a  ship  coming  into  port  negligently  managed,  and 
striking  a  vessel  at  anchor  in  an- improper  position,  so  that 
both  are  in  fault  and  both  are  damaged.  The  Rule  says :  ^^  The 
damage  ought  to  be  appraised  and  divided  half  and  half  be- 
tween the  two  ships,  and  the  wines  that  are  in  the  two  ships 
ought  to  divide  the  damage  between  the  merchants."  1  Par- 
dessus,  Collection  de  Lois  Maiitime,  334 ;  Cleirac,  Us  et  Cou- 
tume  de  la  Mer,  55;  Sea  Laws,  141;  1  Peter's  Admiralty 
Decisions,  App.  xxiii. 

In  Jacobsen's  Laws  of  the  Sea  it  is  said :  ^^  If  the  damage  is 
done  reciprocally,  such  damage  is  apportioned  in  common  be- 
tween the  parties."  The  French  Ordinance  of  1681  expresses 
tlie  rule  in  exactly  the  same  way :  ^^  The  damage  shall  be  paid 
equally  by  the  ships  which  have  caused  it  and  suffered  it." 
Valin,  1.  iii.  tit.  vii.  art.  10.  On  this,  Valin  remarks :  *'  When- 
ever damage  by  collision  is  adjudged  common  average  be- 
tween the  two  ships,  the  decree  is  that  the  costs  of  suit  and 
the  appraisement  of  the  damage  shall  be  equally  borne  in 
common,  to  effect  which  they  are  made  into  one  mass  with  a 
calculation  of  the  average."  Emerigon,  who  had  great  experi- 
ence as  an  admiralty  lawyer  and  judge,  says,  upon  the  same 
article :  *'  The  damages  sustained  by  both  ships  are  appraised 
and  made  into  one  mass,  which  is  equally  divided."  Assur- 
ances, c.  12,  sect.  14,  §  3.  Boulay-Paty,  commenting  on  the 
Code  de  Commerce,  art.  407,  which  relates  to  the  same  subject, 
says :  ^^  We  conclude,  then,  that,  after  due  regard  is  had  to  the 
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character  of  the  damaged  parts  of  each  ship,  the  injury  and 
damage  which  they  have  sustained  and  the  appraisal  thereof, 
being  added  together  in  a  single  mass,  must  be  divided  so  as 
to  be  equally  borne  by  each  of  the  ships  which  have  been 
struck."    Droit  Commercial,  vol.  iv.  497. 

In  this  country  the  same  mode  of  expressing  the  law  has 
always  prevailed.  The  first  case  in  which  the  question  came 
before  this  court  was  that  of  The  Catharine  v.  Dickir^onj 
17  How.  170,  in  which  both  vessels  were  adjudged  to  have 
been  in  fault ;  and  the  court,  by  Justice  Nelson,  adopted  the 
admiralty  rule  as  it  had  been  administered  in  the  District 
and  Circuit  Courts.  Justice  Nelson  said :  "  The  question,  we 
believe,  has  never  until  now  come  distinctly  before  this  court 
for  decision.  The  rule  that  prevails  in  the  District  and  Cir- 
cuit Courts,  we  understand,  has  been  to  divide  the  loss;"  and 
he  cites  the  case  of  The  Rivals  decided  by  Judge  Sprague 
(Sprague's  Decisions,  160),  and  the  leading  English  decisions 
on  the  subject.  Subsequent  decisions  have  invariably  used  the 
same  language.  Otoners  of  the  James  Gray  v.  Owners  of  the 
John  Fraser^  21  How.  184;  The  Washington  and  The  Oreg^ 
ory,  9  Wall.  618;  The  Sapphire,  11  id.  164;  s.  C.  18  id. 
51,  56 ;  The  Alabama  and  The  Gamecock,  92  U.  S.  695 ;  2%« 
Atlas,  93  id.  802,  818 ;  3  Kent,  Com.  231. 

These  authorities  conclusively  show  that,  according  to  the 
general  maritime  law,  in  cases  of  collision  occurring  by  the 
fault  of  both  parties,  the  entire  damage  to  both  ships  is  added 
together  in  one  common  mass  and  equally  divided  between 
them,  and  thereupon  arises  a  liability  of  one  party  to  pay  to 
the  other  such  sum  as  is  necessary  to  equalize  the  burden. 
This  is  the  rule  of  mutual  liability  between  the  parties. 

But  when  claims  are  prosecuted  judicially,  the  courts  regard 
the  pleadings,  and  the  English  courts  are  very  strict  in  holding 
the  parties  to  their  allegations,  and  in  refusing  relief  unless  it 
is  sought  in  a  direct  mode.  If  only  one  party  sues,  and  the 
other  merely  defends  the  suit,  and  upon  the  proofs  it  appears 
that  both  parties  are  in  fault,  the  court  declares  this  fact  in  the 
decree,  and  decrees  to  the  libellant  one-half  of  the  damage  sus- 
tained by  him,  —  the  damage  sustained  by  the  respondent  not 
being  regarded  as  the  subject  of  investigation  determinable  in 
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that  suit.  This  technical  result  of  the  form  of  proceeding  and 
pleadings,  in  which  the  respondent  suffers  himself  to  he  placed 
in  a  position  of  disadvanti^,  has  led  to  the  erroneous  notion 
that  each  party  is  entitled  by  the  law  to  be  paid  one-half  of 
his  damage  by  the  other  party ;  and  that  each  claim  is  inde- 
pendent of  the  other.  But  where  both  parties  file  libels,  as 
they  are  entitled  to  do,  although,  to  conform  to  the  pleadings, 
a  decree  may  be  rendered  in  each  suit  in  favor  of  the  libellant 
for  one-half  of  his  damage,  even  the  English  courts  will  not 
allow  two  executions,  but  will  grant  a  monition  in  favor  of  that 
party  who  has  sustained  most  damage  for  the  balance  necessary 
to  make  the  division  of  damages  equal.  This  is  an  awkward 
way  of  arriving  at  the  result  contemplated  by  the  law.  It  may 
have  its  conveniences  in  some  cases,  as  where  the  innocent 
owners  of  cargo  are  the  libellants,  for  they  are  not  respon- 
sible for  any  part  of  the  loss.  But  as  between  the  ship-owners 
themselves  it  involves  an  apparatus  of  two  distinct  suits  to  get. 
at  one  result,  when  one  suit,  or  two  suits  consolidated  together, 
would  be  in  every  respect  more  convenient.  The  difficulty  is 
obviated  in  England,  to  a  certain  extent,  where  each  party  has 
brought  suit,  by  directing,  with  the  assent  of  the  parties,  that 
the  proceedings  shall  be  conducted  together  so  as  to  save  the 
expense  of  a  double  investigation. 

To  show  the  difficulties  under  which  the  English  admiralty 
courts  have  labored,  in  seeking  to  do  complete  justice,  one  or 
two  cases  may  be  referred  to.  In  The  Seringapatam^  reported 
in  2  W.  Bob.  506,  and  8  id.  38,  a  collision  had  occurred 
between  that  ship  and  the  Danish  ship  **  Harriet,"  by  which 
the«  latter  was  sunk,  with  a  loss  of  ship  and  cargo.  A  libel 
was  filed  by  the  owners  of  the  '*  Harriet "  and  cargo  against 
the  ^*  Seringapatam,"  and  an  appearance  was  entered.  A 
cross-libel  was  also  filed ;  but  as  the  owners  of  the  "Harriet" 
resided  abroad,  no  process  could  be  served,  and  no  appearance 
was  entered,  and  the  suit  was  discontinued.  A  decree  was 
made  in  the  original  suit,  declaring  that  both  parties  were  in 
fault,  and  that  the  damage  should  be  equally  borne  by  them, 
and  condemning  the  respondents  to  pay  a  moiety  of  the  dam- 
ages suffered  by  the  "Harriet"  and  her  cargo.  After  anSfao- 
peal  and  affirmance  of  the  decree,  motion  was  made  in  behalf 
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of  the  owners  of  the  ^*  Seringapatam/'  praying  that  the  court, 
in  estimating  the  compensation  due  to  the  owners  of  the  ^^  Har- 
riet," would  direct  the  registrar  to  a8cei*tain  and  deduct  there- 
from a  moiety  of  the  damage  sustained  by  the  ^^  Seringapatam/' 
But  it  was  objected  that  the  owners  of  the  latter  wero  only 
defendants,  and  no  prayer  for  compensation  was  made  in  their 
behalf,  and  none  could  be  allowed.  Dr.  Lushington  said :  ^^  If 
the  two  actions  had  been  going  on  according  to  the  ordinary 
usage  and  practice  in  these  cases,  the  sentence  of  the  court 
would  liave  attached  to  both  vessels,  and  the  court  would  have 
decreed  a  joint  reference  to  ascertain  the  amount  of  the  total 
damage  and  would  have  directed  the  said  damage,  with  the 
costs,  to  be  equally  divided  between  the  respective  owners. 
The  cross-action,  however,  having  been  abandoned,  the  court 
made  its  decree  for  a  moiety  of  the  damage  done  to  the  ^  Har- 
riet,' and  this  decree  has  been  affirmed  by  the  Privy  Council." 
Then,  after  showing  that  the  appeal  and  affirmance  would  not 
stand  in  the  way  of  doing  justice,  he  adds :  ^^  I  do  not  exactly 
see  how*  I  can  deal  with  the  second  suit,  which  has  been  aban- 
doned, as  an  existing  suit,  and  say  to  the  owners  of  the  '  Ser- 
ingapatam,'  you  shall  have  the  benefit  of  a  decree  which,  in 
point  of  fact,  has  never  been  pronounced  in  their  favor.  The 
difficulty,  it  is  true,  is  created  by  the  peculiar  circumstances  of 
the  case  itself ;  and  if  I  could  have  foreseen  the  result  of  the 
proceedings  before  the  Trinity  Masters,  I  would  certainly  have 
made  some  arrangements  at  the  time  to  meet  the  circumstances 
of  the  case;  for  I  never  will  be  induced,  unless  compelled  by 
law,  to  further  the  commission  of  an  injustice  towards  either 
party  upon  a  mere  matter  of  form.  Taking  all  the  circum- 
stances of  the  case  into  my  consideration,  the  course  I  shall 
adopt  is  this,  —  I  shall  not  depart  from  my  original  decree,  but 
shall  confine  the  reference  to  the  amount  of  the  compensation 
to  which  the  owners  of  the  ^Harriet'  are  entitled.  At  the 
same  time,  I  shall  not  permit  the  full  amount  of  that  compen- 
sation to  be  paid  to  them  unless  they  submit  to  the  deduction 
of  a  moiety  of  the  damages  sustained  by  the  owners  of  the 
'  Seringapatam.' " 

In  the  case  of   The  CalypBO^  Swab.  28,  a  collision  had  oc- 
curred with  the  ^^  Equivalent."    -The  ownefb  of  the  ^^  Calypso  " 
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brought  suit,  and  the  decree  was  that  both  parties  were  in  fault, 
aftd  pronounced  for  half  the  "  Calypso's  "  damage.  Then  the 
owners  of  the  *' Equivalent"  sued,  and  the  owners  of  the  '^Ca- 
lypso "  presented  a  petition  that  the  suit  should  be  dismissed 
because  of  the  former  adjudication.  Dr.  Lushington  declined  to 
dismiss,  but  without  deciding  whether  the  matter  might  not  be 
set  up  as  a  defence,  and  intimated  that  it  was  not  commend- 
able to  wait  the  result  of  one  action  before  bringing  a  cross- 
action,  and  he  refused  costs.  He  said :  ^'  The  usual  practice  is, 
that  when  one  vessel  has  been  proceeded  against  in  a  cause  of 
collision,  and  the  owners  of  the  other  think  they  have  any  chance 
of  obtaining  a  decree  in  their  favor  to  enter  a  cross-action,  and 
it  is  generally  agreed  between  the  practitioners  that  the  deci- 
sion in  the  one  case  shall  govern  the  decision  in  the  other.  I 
am  not  aware  that  it  is  in  the  power  of  the  court,  if  the  proc- 
tors were  not  consenting  to  such  an  agreement,  to  say  that  both 
actions  should  be  governed  by  the  one  as  a  matter  of  right." 

These  cases  serve  to  show  how,  by  reason  of  the  technical- 
ities of  procedure,  and  the  clumsiness  of  the  process  used  for 
attaining  the  correot  result,  the  original  maritime  rule,  though 
in  itself  simple  and  easy  of  application,  became  involved  and 
obscured. 

Thus,  where  the  IVferchant  Shipping  Act  declared  that  if  cer- 
tain rules  of  navigation  were  infringed  the  owner  should  not 
recover  for  any  damage  sustained  in  a  cgllision,  it  was  held 
that  he  should  not  have  the  benefit  of  average.  The  Aurora^ 
Lush.  Adm.  827.  And  where  the  same  act  exempted  the  owner 
from  responsibility  for  the  acts  of  a  compulsory  pilot,  it  was 
held  that  he  should  not  be  subject  to  average,  though  entitled 
to  recover  half  of  his  own  loss  from  the  other  vessel  in  fault. 
The  Montreal^  17  Jur.  638 ;  s.  c.  24  Eng.  L.  &  E.  Rep.  680. 
These  decisions  were  contrary  to  the  maritime  rule,  though 
perhaps,  in  the  former  case,  the  words  of  the  statute  required 
the  construction  given  to  it.  See  1  Parsons*s  Shipping  and 
Adm.  696  ;  2  id.  116-117. 

A  like  departure  from  the  maritime  rule,  we  think,  was 
made  in  the  late  case  of  Chapman  v.  Royal  Netherlandi  Steam 
Navigation  Co.,  4  P.  D.  157,  which  is  much  relied  on  by  the 
counsel  of  the  ^^  Ella  Warley."  In  that  case  a  collision  occurred 
between  the  ^^  Savernake,"  owned  by  Chapman  &  Co.,  and  the 
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"Vesuvius,"  owned  by  The  Netherlands  Company,  by  which  the 
"  Vesuvius  "  was  sunk,  with  a  total  loss  of  ship  and  cargo,  valued 
at  jB  28,000,  and  the  "  Savemake  "  was  damaged  £4,000.  The 
owners  of  the  "  Vesuvius  "  brought  suit,  and  the  owners  of  the 
"  Savernake  "  put  in  a  counterclaim,  the  substitute  created  by  the 
late  judicature  act,  for  the  old  cross-action.  Both  parties  being 
'  declared  in  fault,  a  reference  was  made  to  the  registrar  to  ascer- 
tain the  damages  of  the  various  parties.  At  this  point,  the 
owners  of  the  ^^  Savemake  "  filed  a  bUl  in  equity  to  obtain  the 
benefit  of  limited  liability,  proffering  £5,064  as  the  value  of 
their  ship  at  £8  per  ton ;  and  obtained  a  decree  for  paying  into 
court  that  fund  with  interest.  The  question  then  arose  as  to 
the  disposition  of  this  fund,  and  for  what  amount  each  party 
in  interest  should  be  permitted  to  prove  for  dividend.  Sir 
George  Jessel,  Master  of  the  Rolls,  decided  that  the  owners  of 
the  cargo  of  the  **  Vesuvius  "  and  her  master  and  crew  were  en- 
titled to  prove  for  half  of  their  loss.  As  to  the  owners  of  the 
ship  his  decision  was  that  the  proper  amount  to  be  proved  was 
the  half  of  her  value  less  the  half  of  the  loss  sustained  by  the 
"Savemake,"  according  to  the  maritime  rule  as  before  explained. 
The  owners  of  the  "  Savemake  "  appealed,  and  contended  that 
their  claim  for  a  moiety,  of  damage  sustained  by  them  (which 
was  £2,000),  should  stand  good  against  the  owners  of  the  "  Ve- 
suvius "  absolutely,  and  should  not  be  deducted  from  the  moiety 
of  loss  sustained  by  the  "  Vesuvius,"*  but  that  the  owners  of  the 
latter  should  prove  against  the  fund  for  their  entire  moiety  of 
loss  without  deduction.  This  would  have  the  effect  of  ena- 
bling them  to  set  off  the  £2,000  against  any  dividend  which 
might  be  awarded  to  the  owners  of  the  "Vesuvius,"  and  would 
enable  them  to  get  back  so  much  of  the  amount  paid  into  court. 
The  Master  of  the  Rolls  had  considered  this  a  preposterous 
claim,  and  conti'ary  to  the  meaning  of  the  maritime  rule.  But 
the  majority  of  the  Lords  Justices,  Baggallay  and  Cotton, 
against  the  opinion  of  Lord  Justice  Brett,  reversed  the  deci- 
sion, and  decreed  in  the  manner  contended  for  by  the  appel- 
lants. We  have  carefully  considered  the  reasons  given  by  the 
various  judges,  and  are  unable  to  avoid  the  conclusion  that  the 
Master  of  the  Rolls  and  Lord  Justice  Brett  took  the  proper 
view  of  the  subject. 

In  this  country  the  courts  of  the  United  States  are  not  sub- 
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ject  to  the  same  disabilities  which  embarrass  the  proceedings  of 
the  English  courts.  By  the  act  of  Congress  of  July  22,  1813, 
c.  14,  Rev.  Stat.,  sect.  921,  it  is  enacted  that  ^^  where  causes  of  a 
like  nature,  or  relative  to  the  same  question,  are  pending  before 
a  court  of  the  United  States,  the  court  may  make  such  orders 
and  rules  concerning  proceedings  therein  as  may  be  conforma- 
ble to  the  usages  of  courts  for  avoiding  unnecessary  costs  or 
delay  in  the  administration  of  justice,  and  may  consolidate 
said  causes  when  it  appears  reasonable  to  do  so.''  The  power 
of  consolidation  here  given  enables  the  District  Courts  sitting 
in  admiralty  to  provide  for  cases  of  the  kind  under  considera- 
tion in  a  manner  adapted  to  the  ends  of  justice  and  the  exact 
rights  of  the  parties.  We  understand  that  it  is  freely  exer- 
cised by  them.  At  all  events,  it  clothes  them  with  the  neces- 
sary authority,  in  cases  of  collision,  to  combine  the  suits  arising 
thereon  into  a  single  proceeding,  and  where  both  parties  are 
found  to  be  in  fault,  to  make  a  single  decree  (as  was  done  in 
this  case),  in  accordance  with  their  rights  and  obligations  as 
resulting  from  the  law.  And  even  where  no  cross-libel  is  filed, 
if  the  respondents  in  their  answer  allege  damage  sustained  by 
them  in  the  collision,  and  charge  fault  against  the  vessel  of  the 
libellants,  and  pray  a  set-o£E  or  recoupment,  in  case  they  should 
themselves  be  held  to  be  in  fault,  we  see  no  good  reason  why 
they  should  not  have  the  benefit  of  average  aCEorded  by  the 
law,  at  least  to  the  extent  of  the  claim  of  the  libellants.  This 
would  be  more  in  accord  with  the  liberal  spirit  in  which  the 
rules  of  pleading  are  administered  in  this  countiy,  than  a  rigid 
adherence  to  the  English  practice  would  admit  of.  In  The 
Sapphire^  18  Wall.  61,  56,  Mr.  Justice  Strong,  delivering 
the  opinion  of  this  court,  observed :  "  We  do  not  say  that  a 
cros&-libel  is  always  necessary  in  a  case  of  collision,  in  order 
to  enable  claimants  of  an  offending  vessel  to  set  off,  or  recoup, 
the  damages  sustained  by  such  vessels,  if  both  be  found  in 
fault.  It  may,  however,  well  be  questioned  whether  it  ought 
not  to  appear  in  the  answer  that  there  were  such  damages." 
As  it  nowhere  appeared  by  the  pleadings  in  that  case  that  the 
respondents  had  sustained  any  damage,  it  was  held  that  they 
had  waived  any  claim  for  such  damage.  The  suggestion  of 
Justice  Strong,  however,  as  to  the  non-necessity  of  a.  cross- 
libel  is  a  veiy  pregnant  one. 
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But  waiving  further  discussion  as  to  the  proper,  or  admissi- 
ble, mode  of  pleading,  —  for  the  respondents  in  this  case  did 
file  a  cross-libel,  —  it  is  sufficient  to  say  that  the  forms  and 
modes  of  proceeding  in  the  courts  of  the  United  States  are 
not  such  as  to  interpose  any  serious  difficulties  in  the  way  of 
carrying  out  the  simple  rule  of  the  maritime  law  with  regard 
to  averaging  the  damages  occasioned  by  a  collision  where  both 
vessels  are  in  fault.  And  if  they  were,  it  would  not  alter  the 
relative  rights  of  the  parties  as  settled  by  that  law.  We  have 
referred  to  the  embarrassments  caused  by  the  technical  rules 
of  procedure  in  the  English  courts  for  the  purpose  of  account- 
ing for  their  apparent  departure  from  the  maritime  rule  of 
'  liability  in  some  cases. 

In  conclusion,  it  is  proper  to  remark  that  the  British  statutes 
on  the  subject  of  limited  responsibility  of  ship-owners,  as  well 
as  those  which  regulate  the  forms  of  proceeding,  are  different 
from  ours.  The  rule  of  limitation  as  administered  by  us  is 
much  more  liberal  to  the  ship-owners  than  the  English  rule. 
We  only  make  them  liable,  when  free  from  personal  fault,  for 
the  value  of  their  ship  after  the  collision,  so  that  if  the  ship  is 
lost,  their  further  liability  is  extinguished ;  whilst  in  England 
it  is  maintained  to  the  extent  of  JC8  per  ton,  and  in  some  cases 
JB15  per  ton,  of  their  ship's  measurement.  To  apply  to  our 
law  the  rule  of  construction  which  was  given  by  the  Lords 
Justices  in  the  case  of  Chapman  v.  The  Netherlands  Company 
would  often  result,  and  would  in  this  case  result,  in  positive 
injustice.  It  would  enable  the  owners  of  the  "  Ella  Warley  " 
to  obtain  full  compensation  for  a  moiety  of  their  loss,  whilst 
the  owners  of  the  "  North  Star  "  would  have  to  sustain  both 
their  own  entire  loss  and  half  of  that  of  the  owners  of  the 
"Ella  Warley,"  whilst  both  vessels  were  alike  to  blame  for 
the  collision.  A  rule  which  leads  to  such  results  cannot  be 
a  sound  one. 

Applying  to  the  present  case  the  maritime  rule  as  we  under- 
stand it,  it  being  ascertained  that  both  parties  were  in  fault, 
the  damage  done  to  both  vessels  should  have  been  added  to- 
gether in  one  mass  or  sum,  and  equally  divided,  and  a  decree 
should  have  been  pronounced  in  favor  of  the  owners  of  the 
"  Ella  Warley  "  (which  suffered  most)  against  those  of  the 
"North  Star"  (which  suffered  least)  for  half  the  difference 


Oct.  1882.]  The  "  North  Star."  29 

between  the  amounts  of  their  respective  losses ;  for  the  "  Ella 
Warley "  by  her  loss  discharged  her  portion  of  the  common 
burden,  and  so  much  more  as  the  amount  that  would  thus  be 
decreed  in  her  favor.  Her  delivery  to  the  waves  was  tanta- 
mount to  her  surrender  into  court  in  case  she  had  survived. 
It  extinguished  the  personal  liability  of  her  owners  by  the 
mere  operation  of  the  maritime  rule  itself.  As  there  was  no 
decree  against  her  owners  for  the  payment  of  money,  there 
was  no  room  for  the  application  in  their  favor  of  the,  statute 
of  limited  liability.  The  owners  of  the  "  North  Star  "  do  not 
claim  the  benefit  of  the  law,  and  probably  could  not,  because 
the  fault  of  that  ship  lay  in  her  original  construction,  and  was 
attributable  to  the  owners  themselves.  So  that,  in  fact,  the 
question  of  limited  liability  had  no  application  to  the  case. 
At  the  same  time  it  is  proper  to  say,  that  it  is  at  least  ques- 
tionable whether  the  benefit  of  the  statute  can  be  accorded  to 
any  ship-owner  or  owners,  in  the  absence  of  any  claim  therefor 
in  the  pleadings.  Such  claim  must  always  be  based  on  the 
collateral  fact  that  the  loss  or  damage  was  *^  occasioned  or 
incurred  without  the  privity  or  knowledge  of  such  owner  or 
owners,^'  Rev.  Stat.,  sect.  4288;  and  it  would  seem  that  an 
allegation  of  that  fact  should  somewhere  appear  in  the  plead- 
ings. As  no  such  allegation  is  made  and  no  claim  of  the  kind 
is  set  up  by  the  owners  of  the  "  Ella  Warley,"  it  would  be 
exercising  a  greater  latitude  of  indulgence  to  allow  it  to  be 
set  up  now,  than  has  ever  been  asked  of  this  court  before. 
Nevertheless,  as  the  time  within,  which  a  party  may  be  allowed 
to  institute  supplemental  proceedings  for  obtaining  the  benefit 
of  the  law  has  never  been  precisely  defined,  we  have  deemed 
it  best  to  decide  the  case  upon  the  rights  of  the  parties  on  the 
merits,  in  order  to  save  further  litigation  and  expense. 

Since,  therefore,  the  decree  of  the  Circuit  Court  was  made 
in  precise  conformity  with  the  views  which  we  have  expressed, 
it  must  be  affirmed  with  interest  from  its  date,  but  inasmuch 
as  both  parties  have  appealed  from  the  decree  upon  grounds 
which  have  not  been  sustained,  each  party  should  pay  their 
own  costs  on  this  appeal.  The  cause  must  be  remitted  to  the 
Circuit  Court  for  such  further  proceedings  as  may  be  in  ac- 
cordance with  law ;  and  it  is 

So  ordered. 


80  Ph(eniz  Ins,  Co.  v.  Doster,  [Sup.  Ct 


Phcenix  Insxjbancb  Company  v.  Dosteb. 

1.  A  case  should  not  be  withdrawn  from  the  Jury,  unless  the  facts  are  undisputed, 

or  the  testimony  is  of  such  a  conclusive  character  that  a  verdict  in  conflict 
therewith  would  be  set  aside. 

2.  Circumstances  stated  which  estop  a  mutual  life  insurance  company  from  set- 

ting up  that  the  policy  sued  on  was  forfeited  by  the  non-payment  ad  diem 
of  the  stipulated  annual  premium.  Insurance  Company  ▼.  Norton,  96  U.  8. 
2d4,  and  Insurance  Company  y.  Eggleston,  id.  572,  approved. 

3.  Where  that,  premium  is,  by  the  contract,  subject  to  a  deduction  equal  in 

amount  to  the  dividends  to  which  the  assured  is  entitled,  it  is  the' duty  of 
the  company  to  give  him  such  notice  of  that  amount,  that  he  may,  in  due 
time,  pay  or  tender  the  balance  of  the  premium. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 
The  facts  are  stated  in  the  opinion  of  the  court. 

• 

Mr.  H.  E.  Barnard  for  the  plaintiff  in  error. 
Mr.  John  W.  Lynn  and  Mr.  Frank  Doster  for  the  defendant 
in  error. 

Mr.  Justicb  Harlan  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  from  a  judgment  for  the  amount  of  a 
policy  of  insurance  upon  the  life  of  Jackson  Riddle,  issued  on 
the  twentieth  day  of  September,  1871,  by  the  Phcenix  Mutual 
Life  Insurance  Company  of  Hartford,  Connecticut. 

The  policy  purports  to  have  been  issued  in  consideration  as 
well  of  the  representations  made  in  the  application  for  insur- 
ance, as  of  the  payment  by  the  wife  and  children  of  the  insured 
(the  payees  named  in  the  policy)  of  the  sum  of  $215,  and  the 
annual  payment  of  a  like  amount  on  or  before  the  tAventieth 
day  of  September  in  every  year  during  its  continuance.  It  con- 
tains a  stipulation  that  if  the  premium  be  not  paid  at  the  office 
of  the  company  in  Hartford,  or  to  some  agent  of  the  company 
producing  a  receipt  signed  by*  the  president  or  .secretary,  on  or 
before  the  day  of  its  maturity,  then,  in  every  such  case,  the 
company  shall  not  be  liable  for  any  part  of  the  sum  insured, 
and  the  policy  shall  cease  and  determine,  all  previous  payments 
being  forfeited  to  the  company.  The  policy  is  upon  the  half- 
note  plau,  and  it  is  part  of  the  contract  that  the  dividends  set 
apart  to  the  insured  be  applied  in  the  discharge,  pro  tanto^  of 
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annual  premiums.  The  secretary  of  the  company,  in  bis  evi- 
dencCf  states  that  under  the  half-note  plan  the  insured  is  per- 
mitted to  discharge  one-half  of  the  first  four  premiums  by 
notes  (the  interest  thereon  to  be  paid  in  advance),  and  upon 
the  fifth  and  subsequent  payments,  to  have  his  dividends,  if 
any,  applied  in  reduction  of  the  premium.  It  was  in  proof 
that  prior  to  the  maturity  of  the  respective  premiums,  payable 
on  the  twentieth  days  of  September,  1872,  1878,  and  1874,  the 
company's  general  agent  sent  to  the  insured,  at  his  residence 
in  Monticello,  111.,  printed  notices  showing  when  the  premium 
became  due,  the  amount  of  cash  to  be  paid^  the  interest  on  the 
notes  given  under  the  half-note  plan,  and  the  amount  for  which 
an  additional  note,  under  that  plan,  was  required.  Prior  to 
the  20th  of  Sejptember,  1875,  —  when  the  fifth  annual  premium 
was  due,  — the  notice  to  the  insured  stated  the  amount  of  divi- 
dends to  be  applied  in  reduction  of  that  premium,  the  interest 
to  be  paid  in  advance  upon  the  notes  previously  executed,  and 
the  sum  to  be  paid  in  cash. 

The  amounts  due  in  the  years  1872, 1878, 1874,  and  1875 
were  paid,  but  not  until  the  expiration  of  several  —  in  some 
instances  ten  or  more  —  days  after  the  time  fixed  by  the  pol- 
icy. They  were  received,  in  each  instance,  so  far  as  the  record 
discloses,  without  objection  upon  the  part  of  the  company  or 
its  agents. 

On  the  6th  of  October,  1876,  the  insured  lost  his  life  in  a 
railroad  collision,  leaving  unpaid  the  premium  due  on  the  twen- 
tieth day  of  September  of  that  year.  His  residence  and  post- 
office,  for  more  than  a  year  prior  to  his  death,  had  been  at 
Oxford,  Ind.  Of  his  removal  to  that  place  the  general  agent  of 
the  company  at  Chicago  was  distinctly  informed,  as  the  evi- 
dence tended  to  show,  as  early  as  October,  1875.  The  letter 
from  that  office  acknowledging  the  receipt  of  the  premium  due 
on  20th  September,  1875  (but  not  paid  until  about  Oct.  9, 
of  that  year),  was  addressed  to  the  insured,  at  his  new  resi- 
dence in  Oxford,  Ind.  On  the  fourth  day  of  Octobet^ 
1876,  —  fourteen  days  after  the  premium  for.  that  year  was 
due,  —  there  was  sent  from  the  office  of  the  company's  general 
agent  at  Chicago,  addressed,  by  mistake,  to  the  insured  at 
Fowler,  Ind.,  a  notice  similar  to  that  given  in  1875.     This 
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notice,  tbe  evidence  tended  to  show,  was  received  from  the 
post-office  at  Fowler,  Ind.  (where  the  father  never  resideid), 
by  a  son  of  the  insured,  on  the  day  the  latter  was  killed,  and  a 
few  hours  only  before  his  death.  There  was  also  proof  that 
the  insured,  before  leaving  his  home,  at  Oxford,  Ind.,  made 
arrangements  to  pay  the  amount  required  in  that  year  as  soon 
as  the  customary  notice,  showing  the  sum  to  be  paid,  was  re- 
ceived. On  the  ninth  day  of  October,  1876,  the  amount  due 
wais,  in  behalf  of  the  payees,  tendered  to  the  company's  gen- 
eral agent  at  Chicago.  He  declined  to  receive  it,  upon  the 
ground  that  the  policy  lapsed  by  reason  of  the  non-payment  of 
the  premium,  at  maturity,  in  the  lifetime  of  the  insured. 

Upon  the  part  of  the  payees  ^it  is  contended  that  the  com- 
pany waived  strict  compliance  with  the  provision  making  the 
continuance  of  the  policy  dependent  upon  the  payment  of  the 
annual  premium  on  the  day  named  therein  ;  and  that,  in  view 
of  the  settled  course  of  business  between  the  company  and  its 
agents  on  one  side  and  the  insured  on  the  other,  it  is  estopped 
to  rely  upon  the  non-payment  of  the  last  premium,  at  the  day, 
as  working  a  forfeiture  of  the  policy. 

The  facts  and  circumstances  established  by  the  testimony 
are  sufficiently  indicated  in  the  charge  of  the  court,  to  certain 
parts  of  which,  to  be  presently  examined,  the  company  ob- 
jected. It  is  enough  to  say  that  the  testimony  was  ample  to 
enable  each  party  to  go  to  the  jury  upon  the  substantial  issues 
in  the  case.  The  motion,  at  the  close  of  the  plaintiCE's  evi- 
dence, for  a  peremptory  instruction  for  the  company  was 
properly  denied.  It  could  not  have  been  allowed,  without 
usurpation,  upon  the  part  of  the  court,  of  the  functions  of  the 
jury.  Where  a  cause  fairly  depends  upon  the  effect  or  weight 
of  testimony,  it  is  one  for  the  consideration  and  determination 
of  the  jury,  under  proper  directions  as  to  the  principles  of  law 
involved.  It  should  never  be  withdrawn  from  them,  unless 
the  testimony  be  of  such  a  conclusive  character  as  to  compel 
the  court,  in  the  exercise  of  a  sound  judicial  discretion,  to  set 
aside  a  verdict  returned  in  opposition  to  it.  Oreenleqf  v. 
BiHh,  9  Pet.  292;  United  States  r.  Laub,  12  id.  1;  Bank  of 
the  Metropolis  v.  QtUtscJUickj  14  id.  19;  Bevans  v.  United 
States,  18  Wall.  56 ;  Hendrich  v.  Lindsay,  93  U.  S.  143. 
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We  now  proceed  to  an  examination  of  those  parts  of  the 
charge  which  were  made  the  subject  of  exceptions  by  the 
company. 

After  saying  that  the  policy,  with  the  application,  contained 
the  agreement  of  the  parties  ;  that  the  clause  providing  for  a 
forfeiture  for  non-payment  of  the  premium  at  maturity,  and 
declaring  the  want  of  authority  in  agents  either  to  receive  pre- 
miums after  the  time  fixed  for  their  payment,  or  to  waive  for- 
feitureb,  constituted  a  part  of  the  contract,  binding  upon  both 
parties  unless  waived  or  modified  by  the  company  or  by  its 
agent  thereunto  authorized ;  also,  that  strict  performance  of 
the  forfeiture  provision  could  be  waived  by  the  company,  either 
expressly  or  by  implication,  —  the  court  proceeded  to  lay  down 
the  rules  by  which  the  jury  should  be  guided  in  determining 
whether  there  was  such  waiver.  It  said,  in  substance,  that  if 
the  conduct  of  the  company  in  its  dealings  with  the  insured 
and  others  similarly  situated  had  been  such  as  to  induce  a 
belief  on  his  part  that  so  much  of  the  contract  as  provides  for 
a  forfeiture,  if  the  premium  be  not  paid  at  the  day,  would  not 
be  enforced  if  payment  were  made  within  a  reasonable  period 
thereafter,  the  company  ought  not,  in  common  justice,  to  be 
permitted  to  allege  such  forfeiture  against  one  who  acted  upon 
that  belief,  and  subsequently  made  or  tendered  the  payment ; 
and  that  if  the  acts  creating  such' belief  were  done  by  the  agent 
and  were  subsequently  approved  by  the  company,  either  ex- 
pressly, or  by  receiving  and  retaining  the  premiums,  with  full 
knowledge  of  the  circumstances,  the  same  consequences  should 
follow. 

The  court  further  told  the  jury,  in  substance,  that  if  they 
found  from  the  evidence  that  the  company  was  in  the  habit 
of  sending  renewal  receipts  for  the  premium  on  this  policy  to 
its  local  agent,  at  the  place  of  residence  of  the  insured,  duly 
signed  by  the  president  and  secretary  of  the  company,  leaving 
their  use  subject  entirely  to  the  judgment  of  that  agent,  and 
the  latter  was  accustomed  to  receive  the  premiums  from  the 
insured,  without  objection,  several  days  after  the  same  became 
due,  and  to  issue  the  receipt  therefor,  and  the  home  company 
or  the  managing  agents  or  officers  had  full  knowledge  of  such 
practice,  and  received  from  its  agent,  and  retained,  the  pre- 
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minms  bo  paid,  the  insured  had  a  right  to  believe  that  the 
company  waived  a  strict  compliance,  and  they  might  find  that 
there  was  a  waiver  by  the  company  of  the  forfeiting  clause  of 
the  policy.;  and  if  the  insured,  relying  on  such  practice,  within 
a  reasonable  or  thb  usual  time,  paid  or  offered  to  pay  the  pre- 
mium after  the  day  the  same  was  due,  the  policy  remained  in 
full  force  and  effect,  and  the  company  was  liable  thereon,  not- 
withstanding the  insured  had  in  the  mean  time  died. 

The  objection  of  the  company  to  these  parts  of  the  charge 
was  overruled,  and  an  exception  taken.  The  objection  would 
have  more  weight  had  the  charge  ended  with  these  remarks, 
because  in  such  a  presentation  of  the  case  the  court  would 
have  placed  before  the  jary  only  one  side  of  the  issues  to  which 
it  directed  attention.  But  the  charge  is  not  liable  to  such 
criticism,  since  the  court,  in  the  same  connection,  instructed 
the  jury  that  if  the  company  had  not  authorized  its  local  agent, 
to  whom  the  renewal  receipts  were  sent,  to  extend  the  time  for 
payment  of  the  premium  beyond  the  day  named  in  the  policy, 
nor  had  habitually  accepted  from  the  insured  through  its  agent 
the  premiums  on  the  policy  after  the  same  became  due,  with 
full  knowledge  that  the  same  were  so  paid  after  due  and  the 
receipt  issued  by  its  agent,  then  that  they  coald  not  find  that 
the  company  had,  either  expressly  or  by  implication,  waived 
a  strict  compliance  with  the  terms  of  the  policy  in  reference 
to  payment  of  the  premiums,  and  the  policy  became  forfeited 
according  to  its  terms. 

It  seems  to  the  court  that  the  charge  was  as  favorable  to  the 
company  as  it  could  have  demanded.  It  was,  as  to  its  essen- 
tial parts,  in  substantial  harmony  with  recent  decisions  of  this 
court.  In  iMuranee  Company  v.  Jforton^  96  U.  S.  234,  we  said, 
in  reference  to  a  policy,  similar  to  the  one  here  in  suit,  that 
the  company  was  not  bound  to  act  upon  the. declaration  that 
its  agents  had  no  power  to  make  agreemeirts  or  waive  forfeit- 
ures, but  might,  at  any  time,  at  its  option,  give  them  such 
power;  that  the  declaration  was  tantamount  to  a  notice  to 
the  insured,  which  the  company  could  waive  and  disregard  at 
pleasure.  "  In  either  case,"  said  the  court,  ^^  both  with  regard 
to  the  forfeiture  and  to  the  powers  of  its  agents,  a  waiver  of 
the  stipulation  or  notice  would  not  be  repugnant  to  the  written 
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agieement,  because  it  would  only  be  tbe  exercise  of  an  option 
which  the  agreement  left  in  it.  And  whether  it  did  exercise 
Buoh  option  or  not,  was  a  fact  provable  by  parol  evidence,  as 
well  as  by  writing,  for  the  obvious  reason  that  it  could  be  done 
without  writing."  In  the  same  case  it  was  said  that,  although 
in  life  insurance  time  of  payment  was  material,  and  could  not 
be  extended  against  the  assent  of  the  company,  where  such 
assent  was  given,  the  court  should  be  liberal  in  construing  the 
transaction  in  favor  of  avoiding  a  forfeiture.  And  in  Insurance 
Company  v.  Egghston^  id.  572,  it  was  said,  that  the  courts  are 
always  prompt  to  seize  hold  of  any  circumstances  that  indicate 
an  election  to  waive  ^  forfeiture,  or  an  agreement  to  do  so  on 
which  the  party  has  relied  and  acted.  Consequently,  said  the 
court,  speaking  by  Mr.  Justice  Bradley :'  *^  Any  agreement, 
declaration,  or  course  of  action,  on  the  part  of  an  insurance 
company,  which  leads  a  party  insured  honestly  to  believe,  that 
by  conforming  thereto  a  forfeiture  of  his  policy  will  not  be  in- 
curred, followed  by  due  conformity  on  his  part,  will  and  ought 
to  estop  the  company  from  insisting  upon  the  forfeiture,  though 
it  might  be  claimed  under  the  express  letter  of  the  contract. 
The  company  is  thereby  estopped  from  enforcing  the  forfeiture. 
The  representations,  declaration,  or  acts  of  an  agent,  contrary 
to  the  terms  of  the  policy,  of  course,  will  not  be  su£Scient,  un- 
less sanctioned  by  the  company  itself.  Insurance  Company  v. 
Mowry^  96  U.  S.  544.  But  when  the  latter  has,  by  its  course 
of  action,  ratified  such  declarations,  representations,  or  acts,  the 
case  is  very  different."  These  authorities  abundantly  sustain 
the  rulings  in  this  case  to  which  reference  has  been  made. 

The  court  below  then  passed  to  an  examination  of  the  re- 
maining ground  relied  on  as  excusing  the  non-payment  of 
the  last  premium  on  the  day  it  fell  due ;  viz.,  the  failure  of  the 
company  to  give  the  insured  seasonable  notice  of  the  amount 
of  dividends  to  be  applied  in  reduction  of  the  premium. 

After  stating  that,  by  the  terms  of  the  policy  the  premiums 
Qould  be  paid  either  at  the  home  office  or  to  an  agent  of  the 
company,  producing  the  proper  receipt,  and  that  by  the  terms 
of  the  application,  which  was  the  basis  of  the  contract  of  in- 
surance, the  annual  dividends  due  ttle  insured  could  be  applied 
in  discharge  of  premiums,  the  court  instructed  the  jury  that  if 
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they  found  from  the  eyiSence  that  it  had  been  the  invariable 
custom  of  the  company  to  transmit  to  the  insured,  by  mail  or 
by  its  local  agent,  a  statement  of  the  amount  of  the  premium 
due,  after  deducting  the  diyidend,  with  a  notice  of  the  time 
when,  the  place  where,  and  the  person  to  whom,  the  premium 
could  be  paid,  then  the  insured  had  good  reason  to  expect  and 
rely  on  such  statement,  and  notice  being  sent  to  him  ;  and  that 
if  the  insurance  company,  by  its  managing  agent,  had  notice 
of  the  post-office  address  of  the  insured  before  the  usual  time 
of  sending  out  notice,  but  failed  and  neglected  to  transmit  such 
statement  and  notice  to  the  insured  at  his  post-office  address 
until  the  fourth  day  of  October,  and  the  same  did  not  reach 
him  or  the  payees  in  the  policy  until  October  6th,  and  that  the 
insured  or  payees  were  ready  and  waiting  to  pay  said  premium 
when  the  notice  and  statement  should  be  received,  and  by 
reason  of  such  failure  of  the  company  to  send  the  notice  and 
statement,  and  by  reason  of  that  alone,  the  premium  due  in 
September,  1876,  was  not  promptly  paid ;  and  that  in  a  rea- 
sonable time  thereafter,  to  wit,  on  Monday,  the  ninth  day  of 
October,  1876,  the  payees  tendered  the  company  at  Chicago 
the  full  amount  of  the  premium  due,  then  the  policy  did  not 
lapse  or  become  forfeited,  notwithstanding  the  premium  was 
not  paid  on  the  day  named  in  the  policy,  and  in  the  lifetime 
of  the  insured. 

To  that  part  of  the  charge  the  company  excepted.  In  the 
sanie  immediate  connection  the  court  below,  it  may  be  observed, 
further  instructed  the  jury  that  if  it  had  not  been  the  uniform 
custom  of  the  company  to  send  the  insured  such  notice  and 
statement  at  or  about  the  time  the  premium  became,  due,  or  if 
the  company  or  managing  agent  had  not  been  notified  of  the 
change  of  the  post-office  address  of  the  insured  until  about  the 
fourth  day  of  October,  or  that  the  company  had  in  reality  sent 
the  notice,  by  mail  or  otherwise,  at  a  prior  date,  properly  ad- 
dressed to  the  insured,  then  it  was  not  the  fault  of  the  company 
that  the  insured  was  not  notified,  and  the  want  of  such  notice 
would  not  excuse  him  from  making  payment  at  the  day,  and 
the  policy  would,  consequently,  become  forfeited. 

We  are  of  opinion  that  these  propositions  are  substantially 
correct.    Nor  do  we  perceive  that  the  rulings  of  the  court  below 


Oct.  1882.]  Ph(eniz  Ins.  Go.  v.  Dosteb.  87 

are  in  conflict  with  oar  decision  in  Thompson  v.  I'Murane^  Com- 
pany^ 104  U.  S.  252.  In  that  case  it  appeared  that  the  insured, 
for  a  part  of  an  annual  premium,  had  given  a  note  containing 
the  special  provision  that  in  the  event  of  the  non-payment  of 
the  note  at  maturity  the  policy  should  be  void.  The  note  was 
not  paid  at  maturity,  nor  was  payment  ever  tendered,  while 
the  insured  was  alive  nor  at  any  time  after  his  death,  by  or  in 
behalf  of  the  payees  in  the  policy.  To  pleas  setting  up  these 
facts  replications  were  filed,  in  which  it  was  attempted  to  ex- 
cuse the  failure  to  make  due  tender  of  the  amount  of  the  note 
upon  the  ground  that  it  was  the  usage  and  custom  of  the  com- 
pany, practised  vnth  the  insured  and  others,  as  well  before'  as 
after  the  making  of  the  note,  not  to  demand  punctual  payment 
at  the  day,  but  to  give  thirty  days  of  grace ;  further,  that  it 
had  been  its  uniform  custom  and  usage,  in  advance  of  the 
maturity  of  notes,  to  give  notice  of  the  day  of  payment,  whereas 
no  such  notice  was  given  to  Thompson,  and  thereby,  it  was 
alleged,  he  was  put  off  his  guard  and  misled  as  to  the  time  of 
payment.  It  was  held  that  the  failure  to  tender  the  amount 
due,  within  the  period  named  in  the  I'eplication,  was,  in  every 
view,  fatal  to  the  entire  case  set  up  by  the  payees  in  the  policy. 
^^  A  valid  excuse  for  not  paying  promptly  on  the  day  is,^'  said 
the  court,  ^  a  different  thing  from  an  excuse  for  not  paying  at 
all."  Touching  the  alleged  failure  of  the  company,  in  confor- 
mity with  its  uniform  practice,  to  give  notice  of  the  day  of 
payment,  it  was  said  that  the  insured  knew,  or  v^as  bound  to 
know,  when  his  premiums  became  due,  and  that  the  company 
was  under  no  obligation  to  give  him  notice,  nor  d\d  it  assume 
any  responsibility  by  giving  notice  on  previous  occasions. 

The  present  case  has  features  which  plainly  distinguish  it 
from^the  Thompson  case.  In  the  former,  there  was  a  tender 
of  the  premium  ^thin  a  few  days  after  the  death  of  the  in- 
sured, and  as  soon  as  the  payees  ascertained  the  sum  required 
to  be  paid.  In  the  latter,  the  amount  to  be  paid  was  fixed.  It 
was  not  liable  to  be  reduced  on  account  of  dividends  or  for  any 
other  reason,  and  the  insured,  therefore,  knew  the  exact  amount 
to  be  paid  in  oi*der  to  preveilt^  a  forfeiture  of  the  policy.  Now, 
although' the  policy  issued  upon  Riddle's  life  required  payment 
annually  of  a  specific  sum  as  a  premium,  that  stipulation  must 
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be  constmed  in  connection  with  the  agreement  set  out  in  the 
application,  that  the  premiuin  might  be  discharged  pro  tanto 
by  such  dividends  as  were  allowed  to  the  insured  from  time  to 
time.  Whether  the  company,  in  any  particular  year,  declared 
dividends,  and  what  amount  was  available  in  reduction  of  the 
premium,  were  facts  known,  in  the  first  instance,  only  to  the 
company,  which  had  full  control  of  the  matter  of  dividends. 
It  certainly  was  not  contemplated  that  the  insured  should 
every  year  make  application,  either  at  the  home  office,  or  at 
the  office  of  its  general  agent  in  Chicago,  in  order  to  ascertain 
the  amount  of  dividends.  The  understanding  between  the 
parties  upon  this  subject  is,  in  part,  shown  by  the  practice  of 
the  company.  Independently  of  that  circumstance,  and  waiv- 
ing any  determination  of  the  question  whether  the  forfeiture 
was  not  absolutely  waived  by  the  act  of  the  general  agent,  in 
sending  notice  to  the  insured  after  the  day  fixed  for  the  pay- 
ment of  the  premium  due  Sept.  20, 1876,  it  was,  we  think,  the 
company's  duty,  under  any  fair  interpretation  of  its  contract, 
having  received  information  as  to  the  post-office  of  the  insured, 
to  give  seasonable  notice  of  the  amount  of  dividends,  and  thereby 
inform  him  as  to  the  cash  to  be  paid  in  order  to  keep  alive  the 
policy.  It  did,  as  we  have  seen,  give  such  notice  in  1875,  and 
received  payment  of  the  amount  due  after  the  date  fixed  in  the 
policy.  Within  a  reasonable  time  after  the  notice  for  1876 
came,  in  due  course  of  mail,  to  the  hands  of  one  of  the  payees, 
a  tender  of  the  amount  was  made  to  the  general  agent  at  Chi- 
cago, No  such  features  were  disclosed  in  the  Thompson  case, 
and  they  are,  as  we  think,  sufficient  not  only  to  distinguish  the 
present  case  from  that  one,  but  to  authorize  the  instructions  of 
which  the  company  complains. 

The  assignments  of  error  bring  to  our  attention  numerous 
exceptions  ta^en  by  the  company  to  the  admission  of  evidence, 
and  to  the  refusal  to  give  instructions  asked  in  its  behalf.  We 
deem  it  unnecessary  to  consider  them  in  detail.  So  far  as  they 
affect  the  substantial  rights  of  the  parties,  they  are  disposed  'of 
by  what  has  been  said  touching  the  charge  of  the  court  upon 

the  essential  questions  in  the  case. 

Judgment  affirmed. 
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Call  v.  Palmbs. 

Bole  92  applies  only  to  caaet  reminded  to  a  State  court  bj  the  Ciiciiit  Court, 
or  dinniBied  under  the  auttioritj  of  lect.  6  of  the  act  of  March  3, 1876,  c.  187. 

Appeal  from  the  Circuit  Court  of  tlie  United  States  for  the 
District  of  Iowa. 

Motion  to  advance  under  Rule  SSL 

Mr,  J'  S.  Call  in  support  of  the  motion. 
There  was  no  opposing  counsel. 

Mb.  Chibf  Justices  Watfe  delivered  the  opinion  of  the  court. 

Rule  82  applies  only  to  cases  which  have  been  remanded  by 
a  Circuit  Court  to  a  State  court,  or  dismissed,  under  the  author- 
ity of  sect.  5  of  the  act  of  March  8, 1875,  c.  187.  This  is  an 
appeal  from  a  decree  on  the  merits  in  a  suit  removed  from  a 
State  court  to  the  Circuit  Court.  The  record  shows  that  a 
motion  to  remand  was  denied,  and  that  the  cause  was  regularly 
heard  and  decided. 

Motions  under  this  rule  should  be  accompanied  by  an  agreed 
statement  of  the  case,  or  by  such  extracts  from  the  record  as 
will  show  that  the  case  is  one  to  which  the  rule  is  applicable. 

Motion  denied. 


Gosling  v.  Robeets. 

1.  The  flnt  claim  of  reissued  letters-patent  No.  6644,  granted  to  John  W.  Goe- 

ling  Not.  4,  1878,  for  an  "  improrement  in  step-«oyen  and  wheel-fenders 
for  carriages,"  if  construed  to  be  broad  enough  to  cover  the  structure 
made  in  accordance  with  the  specification  annexed  to  lettere-patent  No. 
90,684,  granted  to  John  BoberU  BCaj  26, 1869,  is  roid,  because  the  inrention 
Ib  not  new,  nor  is  it  embraced  in  the  original  letters. 

2.  The  inyention  covered  bj  the  claim  of  Gosling's  original  letters  {pott,  p.  42) 

was  new,  and  thej  are  adequate  to  aecure  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  was  a  bill  filed  bj  Grosling,  wherein  he  alleges  that, 
being  the  first  inventor  of  a  new  and  useful  improvement  in 
step-covers  and  wheel-fenders  for  carriages,  he  obtained  letters- 
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patent  therefor,  Ko.  62,406,  bearing  date  Feb.  26,  186T  ;  tbat 
on  biB  surrendering  tbem,  reissaed  letters  No.  5,644,  dated 
Not.  4, 1873,  ^ere  granted  to  him  for  that  invention,  and  that 
Roberta,  the  defendant,  was  infringing  them.  He  prays  for 
an  injunction,  an  account,  and  general  relief. 

Roberta  denies  as  well  the  alleged  infringement,  the  novelty, 
and  utility  of  the  improvement  described  in  the  reissued  let- 
ters, as  Gosling's  clfum  to  be  the  first  inventor  thereof.  He 
also  sets  up  as  a  defence  that  they  are  void,  because  they  in- 
clude matters  not  covered  by  the  original  letters. 

The  court,  upon  a  final  hearing,  dismissed  the  bill,  and  Gos- 
ling appealed. 

The  specifications  and  clainn  which  are  set  forth  in  .the 
opinion  of  the  court  refer  to  certain  drawings.  Those  annexed 
to  Gosling's  original  letters  are  as  follows :  — 
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The  drawings  annexed  to  liia  ruasoed  letten  are  as  fol- 
io VBt — 


Mr.  Charles  L.  Mitchell  and  Mr.  D.  B.  J.  Solmet  for  the 
appellant. 

Mr,  William  Huhbell  Fiaher  for  the  appellee. 

Mr.  Justice  Blatchfobd  delivered  Uie  opinion  of  the 
court. 

As  a  material  question  in  this  case  arisea  on  the  difference 
between  the  specifications  and  claims  of  the  oriEnnal  and  the 
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reissued  patents  granted  to  the  appellant,  they  are  subjoined 
in  parallel  columns,  the  portions  in  each  which  are  not  found  in 
the  other  being  in  italics. 


OaiGIlTAL. 

^  I%i8  invention  relates  to  a 
cheap  and  simple  device  for  pre- 
venting the  accumulation  of  mud 
and  dust  on  the  steps  of  car- 
riages, dKs.,  and,  also,  for  guard- 
ing the  clothes  of  the  rider  from 
coming  in  contact  with  the 
wheels  on .  entering  or  leaving 
the  vehicle. 

In  the  accompanying  drawings 
Fig.  1  shows  the  position  of  my 
fender  when  the  carriage  door  is 
open,  and  Fig.  2  represents  it 
when  the  door  is  closed.  A 
represents  the  body  of  a  car- 
riage, B  the  rear  wheel,  C  the 
door,  and  D  the  step;  E  is  a 
yielding  plate,  which  may  be 
made  of  sheet  steel  or  other  suit- 
able material,  and  the  upper  end 
of  said  plate  is  hinged  or  other- 
wise secured  to  the  door  C,  whilst 
its  lower  end  is  connected  to  a 
bar  H,  having  an  eye  A,  which 
engages  with  a  suitable  aperture 
in  the  flange  (f  of  the  step.  This 
provision  of  the  perforated  flange 
d  and  eye  h  enables  the  plate  E 
to  turn  in  either  direction  as  the 
door  C  is  opened  or  closed.  The 
flexibility  of  the  plcUe  E  enables 
it  to  bend  up  in  the  itct  of  open- 
ing or  closing  the  door  (see 
dotted  lines  in  Fig.  1),  and  its 
elasticity  enables  it  to  hold  the 
door  firmly  in  either  closed  or 


REISSUB. 

^3fy  invention  consists  of  a 
cheap  and  simple  device  for  pre- 
venting the  accumulation  of  mud 
and  dost  on  the  steps  of  car- 
riages^ &c.,  and,  also,  for  guard- 
ing the  clothes  of  the  rider  from 
comin;  in  contact  with  the 
wheels  on  entering  or  leaving 
the  vehicle. 

In  the  accompanying  drawings 
Fig.  1  shows  the  position  of  my 
fender  when  the  carriage  door  is 
open ;  Fig.  2  represents  it  when 
the  door  is  closed.  A  represents 
the  body  of  the  carriage,  B  the 
rear  wheel,  0  the  door,  and  D 
the  step;  E  is  a  plate,  which 
inay  be  made  of  sheet  metal  or 
other  suitable  material,  and  the 
upper  end  of  said  plate  is  hinged 
or  otherwise  secured  to  the,  door 
C.  The  lower  end  of  the  com- 
bined  cover  and  fender  E  may 
be  connected  to  the  bar  H,  hav- 
ing an  eye  A,  which  engages  with 
a  suitable  aperture  in  the  flange 
d  of  the  step.  This  provision  of 
the  perforated  flange  d  and  eye 
A,  by  reason  of  its  loose  cJuar-^ 
aeter^  permits  the  cover  andfen^ 
der  E  to  turn  freely  in  either 
direction  as  the  door  C  is  opened 
or  closed.  The  cover  and  fender 
E  I  prefer  to  make  of  flexible 
material^  so  that  it  may  bend  in 
the  act  of  opening  and  closing 
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wide^>pen  position.  When  the 
door  is  shut,  the  plate  E  closes 
up  over  the  step  D,  aud  this 
prevents  the  wheel  from  tli  row- 
ing dirt  vpon  said  step,  as  clearly 
shown  in  Fig.  2,  but,  as  soon  as 
the  door  is  opened,  the  plate  E 
turns  on  tfie  pivot  device^  d  A,  at 
itf  lower  endy  thus  uncovering 
the  st^  and  serving  as  a  fender 
to  prevent  the  occupant^s  clothes 
from  coming  in  contact  with  the 
hind  wheel  of  the  caiTiagc,  as 
represented  in  Fig.  1 .  The  yidd- 
ing  plate  E  acts  as  a  spring  to 
hold  tlic  door  either  op&i^  or  shut^ 
and  aUo  prevents  said  door  from 
striking  against  t/ie  wheely  whe^i 
opened.  The  said  plate  £  may  be 
covered  with  leather  or  painted, 
or  may  consist  wholly  of  leather. 


^'I  have  selected  for  illustra- 
tion the  preferred  form  of  my 
invention,  but  reserve  the  right 
to  vary  the  same,  it  being  sus- 
ceptible of  various  modifications. 
For  example,  instead  of  being 
pivoted  to  the  stop  D,  the  lower 
end  of  the  plate  E  may  be  hinged 
or  otherwise  coupled  to  a  frame 
projecting  from  the  camag'>  body 
and  passing  under  the  step.  Ir 
some  cases,  for  example,  when 
the  distance  from  the  wheel  to 
the  body  is  short,  I  provide  slots 
on  both  step  and  fender,  or  one 


the  door  (see  dotted  lines  in 
Fig.  1),  and  its  elasticity  enables 
it  to  hold  the  door  finuly  in 
either  the  closed  or  wide-open 
position,  wi)en  the  cover  and  fen' 
der  are  connected^  as  shovm,  to 
tfie  itep.D,  When  the  door  C 
is  slnit  the  plate  £  closes  up 
over  the  step  D  and  prevents 
the  wheel  from  throwing  dirt 
over  tfie  step,  as  clearly  shown 
in  Fig.  2,  but,  as  soon  as  the 
door  is  opened,  the*  cover  and 
fender  E,  being  attached  to  tlie 
door  C,  w,  of  course^  carried  vjith 
tJie  door^  and  thus  tlie  step  is  unr 
covered,  and  the  plate  £  then- 
occupies  such  a  position  af»  fo 
enable  it  to  serve  as  a  fender  to 
pre  veil  t  the  rider's  clothe?,,  on 
entering  or  leaving  the  carriagey 
from  coming  in  contact  with  the 
hind  wheel  of  the  carriage,  as 
represented  in  Fig.  1.  The  said 
plate  E  may  be  covered  with 
leather  or  painted,  or  may  con- 
sist wholly  of  leather. 

'^I  have 'selected'  for  illustra^ 
tion  the  preferred  form  of  my 
invention,  but  reserve  the  right 
to  vary  the  same,  itbQing  sus- 
ceptible of  being  made  to  assume 
various /orm*  a/u/ modifications. 
For  -example,  instead  of  being 
pivoted  to  the  step  D,  the  lower 
end  of  the  plate  E  may  be  hinged 
or  otherwise  coupled  to  a  frame 
projecting  from  the  carriage  body 
and  passing  under  the  step.  In 
some  cases,  when  the  distance 
from  the  wheel  to  the  body  la 
short,  I  provide  slots  on  both 
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of  them,  to  partially  or  wholly 
relieve  the  plate  of  the  flexion 
incident  to  opening  'or  closing 
the  door. 


"  I  claim  herein  as  new  and  of 
my  invention  a  combined  step- 
cover  and  wheel-fender  for  car- 
riages, consisting  of  the  flexible 
plate  £,  whose  upper  end  is  at- 
tached to  the  canity  door,  and 
whose  lower  end  is  connected, 
d  hfto  the  step  or  other  fixed  ob- 
ject^ the  whole  being  arranged  to 
operate  substantially  as  herein 
described  and  for  the  purpose 
set  forth." 


step  and  fender,  or  one  of  them^ 
to  partially  or  wholly  relieve  the 
plate  of  the  flexion  incident  to 
opening  or  closing  the  door. 

"  The  important  feature  of  my 
invention  is  the  plate  E  attached 
to  the  door  of  the  carriage,  and 
operating,  by  reason  of  such  at- 
tachment^  as  a  step^over  when 
the  door  is  closed,  and  as  a 
wheelfender  when  the  door  is 
open, 

"I  claim:  1.  In  combination 
with  the  step  D  and  the  door  C, 
the  plate  E  attached  to  the  door, 
to  operate  as  a  step^over  when 
the  door  is  dosed,  and  a  wheel- 
fender  when  the  door  is  open, 
substantially  as  and  for  the  pur- 
pose  specified 

^'  2.  A  combined  step-cover  and 
wheel-fender  for  carriages,  con- 
sisting of  the  flexible  plate  £, 
the  upper  end  of  which  is  at- 
tached to  the  carriage  door,  and 
the  lower  end  to  the  step,  aU 
being  combined  to  operate  as  a 
step-cover,  wheel-fender,  and  a 
spring  connection  to  retain  the 
door  in  the  opened  and  closed 
positions,  aU  substantially  as  set 
forth." 


Attention  is  at  once  arrested  by  certain  marked  differences 
between  the  two  specifications.  The  drawings  are  alike.  In 
the  original  specification  the  plate  £  is  described  as  a  yielding 
plate,  while  in  the  reissue  it  is  merely  a  plate.  In  the  original 
it  is  said  that  the  lower  end  of  the  plate  £  is  connected  to  the 
step  through  a  bar  with  an  eye  in  it  which  engages  with  an 
aperture  in  a  flange  on  the  step.  In  the  reissue  it  is  said  that 
the  lower  end  of  the  plate  £  may  be  so  connected.    In  the  origi* 
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nal  the  plate  E  is  described  as  being  flexible.  In  the  reissue 
the  inventor  says  that  he  prefers  to  make  it  of  flexible  mate- 
rial. In  the  original  it  is  said  that  the  elasticity  of  the  plate 
£  enables  it  to  hold  the  door  firmly  either  closed  or  open.  In 
the  reissue  it  is  said  that  such  elasticity  will  produce  that  ef- 
fect when  the  plate  E  is  connected  to  the  step  as  shown  in  the 
drawings.  In  the  original  the  description  is  that,  as  the  door 
is  opened,  the  plate  E  turns  on  the  pirot  device  at  its  lower 
end,  which  connects  it  to  the  step.  This  is  omitted  in  the  re- 
issue. In  the  original  the  plate  is  said  to  act  as  a  spring  to 
hold  the  door  either  open  or  shut.  This  is  omitted  in  the  re- 
issue. The  object  of  these  changes  is  apparent.  Unless  the 
plate  E  is  connected  at  the  bottom  with  the  step,  the  door 
cannot  be  kept  open  or  closed  by  the  operation  of  elasticity 
in  the  plate,  for  no  elasticity  can  be  developed  unless  the  plate 
is  held  at  its  bottom.  In  the  original  the  holding  of  the  plate 
at  its  bottom  to  the  step  is  niade  the  rule;  in  the  reissue  it  is 
made  the  exception.  In  the  original  the  plate  is  said  to  be 
flexible,  and  is  not  sieiid  to  be  ever  other  than  flexible.  In  the 
reissue  only  a  preference  for  flexibility  is  asserted.  The  object 
of  these  changes  is  to  arrive  at  a  claim  for  a  plate  not  held  at 
its  bottom  to  the  step.  Accordingly,  the  reissue  makes  the 
statement;  not  found  in  the  original,  that  the  important  feature 
of  the  invention  is  to  have  the  plate  attached  to  the  door,  and 
thus  operate  as  a  step-cover  and  a  wheel-fender.  The  first 
claim  of  the  reissue  is  not  found  in  the  original,  and  grows  out 
of  the  changes  above  mentioned.  It  is  a  broad  claim  to  a  com- 
bination with  the  step  and  the  door  of  the  plate  E  attached  to 
the  door,  to  operate  as  a  step-cover  and  a  wheel-fender,  sub- 
stantially as  and  for  the  purpose  specified.  The  second  claim 
in  the  reissue  is  substantially  the  same  as  the  single  claim  of 
the  original.  It  combines  the  features  of  the  attachment  of 
the  plate,  at  its  bottom,  to  the  step,  and,  at  its  top,  to  the  door, 
and  of  elasticity  in  the  plate  to  hold  the  door  open  or  closed. 

The  defendant's  apparatus  is  a  piece  of  material  rigidly  at- 
tached at  its  top  to  the  door,  and  not  attached  at  its  bottom  to 
the  step,  and  operating  as  a  combined  step-cover  and  wheel- 
fender.  It  is  plain  that  this  construction  did  not  infringe  the 
claim  of  the  original  patent.     It  is  alleged  that  it  infringes  the 
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first  claim  of  the  reissue.  The  defendant  obtained  a  patent, 
No.  90,584,  May  25y  1869,  for  an  "  improvement  in  step-covers 
and  wheel-fenders  for  carriages.^'  It  was  granted  more  than 
four  years  before  the  plaintiff  applied  for  his  reissue.  The 
defendant's  apparatus  is  constructed  substantially  in  accord- 
ance with  the  description  in  that  patent.  That  apparatus  has 
on  the  rear  part  of  the  door  elastic  guards,  which  come  against 
the  wheel  when  the  door  is  open.  The  claim  of  the  patent  is 
to  the  combined  arrangement. 

It  is  shown  by  the  evidence  that  prior  to  the  plaintiff's  in- 
vention a  combined  wheel-fender  and  step-cover  was  in  use  in 
several  forms,  the  step-cover  being  attached  by  a  vertical  arm 
or  vertical  arms  to  the  bottom  of  the  door  by  a  rigid  connec- 
tion, and  swinging  back  by  the  opening  of  the  door,  the  verti- 
cal arm  or  arms  then  serving  as  a  wheel-fender.  In  those 
structures  the  step-cover  was  a  horizontal  plate,  projecting  from 
the  lower  end  of  the  vertical  arm,  and  overlapping  and  cover- 
ing, when  the  door  was  shut,  the  horizontal  step,  and  being 
parallel  with  it.  The  defendant's  structure  differs  from  these 
old  forms  solely  in  having  the  vertical  arm,  which  is  rigidly 
attached  to  the  lower  part  of  the  door^  so  extended  in  width 
as  to  itself  cover  the  step  and  permit  the  horizontal  part  of  the 
step-cover  to  b^  dispensed  with.  There  is  no  difference  in 
principle  or  md'  of  operation  between  the  old  structures  and 
the  defendant's  ^mcture.  The  difference  is  merely  in  form 
and  shape.  The  plaintiff  departed,  in  his  original  patent,  from 
the  principle  of  the  old  structures  by  joining  his  step-cover  to 
the  step  and  having  the  vertical  plate  yielding  and  flexible,  so 
that  its  elasticity  may  keep  the  door  open  or  closed.  This,  so 
far  as  appears,  was  a  new  invention,  and  he  was  entitled  to 
claim  it.  He  did  claim  it,  and  the  original  patent  w<as  ade- 
quate to  secure  it  to  him.  The  first  claim  of  the  reissue,  if 
construed  so  as  to  cover  the  defendant's  structure,  must  equally 
cover  the  old  structures  referred  to.  They  had  combined  a 
step  and  a  door,  and  a  plate  attached  to  the  door,  the  plate 
operating  as  a  step-cover  when  the  door  was  closed,  and  as  a 
wheel-fender  when  the  door  was  open.  Extending  the  vertical 
arm  in  width,  so  as  to  dispense  with  the  horizontal  projection 
from  it,  and  make  the  vertical  arm  wide  enough  to  cover  the 


Oct  1882.]    Chicago  and  Vincennes  R.R.  Co.  v.  Fosdice.    47 

step,  or  contracting  the  vertical  arm  in  width  and  putting  on 
the  lower  end  of  it  a  horizontal  piece  parallel  with  the  step 
and  overlying  it,  involved  no  new  principle  of  stmcture  or 
operation. 

There  is  no  suggestion  in  the  specification  of  the  original 
patent  that  the  plate  E  is  to  be  used  disconnected  at  its  lower 
end  from  the  step,  or  to  be  any  other  than  a  yielding  plate,  so 
arranged  as  to  keep  the  door  open  and  shut,  in  addition  to  act- 
ing as  a  step-cover  and  wheel-fender.  The  first  claim  of  the 
reissue,  if  construed  so  as  to  cover  the  defendant's  structure, 
is  void  for  want  of  novelty,  being  anticipated  by  the  old  struc- 
tures referred  to.  Moreover,  if  so  construed,  it  is  invalid  as 
being  for  a  different  invention  from  any  found  in  the  original 
patent.  And,  if  it  is  so  limited  as  to  be  no  broader  than  the 
claim  of  the  original  patent,  there  has  been  no  infringement  of 
it.  Under  any  view,  the  decree  of  the  court  below  was  cor- 
rect ;  and  it  is 

Affirmed* 


Chicago  and  Vincennes  Railroad  Company  v.  Fosdick. 

Same  v.  Huidekoper. 

1.  A  railroad  company  executed,  March  10, 1809,  to  a  trustee,  by  way  of  seca- 
rity  for  Its  bonds  payable  thirty  years  thereafter,  a  first  mortgage  upon 
its  road,  and  stipulated  that  if  "  default  should  be  made  in  the  payment  of 
any  half-year's  interest  on  any  of  them,  and  the  coupon  for  such  interest 
be  presented  and  its  payment  demanded,  and  such  defiCuU  continue  six 
months  after  such  demand  without  the  consent  of  the  holder  of  such  coupon 
or  bond,  then  and  thereupon  the  principal  of  all  of  the  bonds  thereby  se- 
cured should  be  and  become  immediately  due  and  payable,  anything  in  the 
bonds  to  the  contrary  notwithstanding ;  and  the  trustee  might  so  declare 
the  same,  and  notify  the  company  thereof ;  and,  upon  tlie  written  request 
of  the  holders  of  a  majority  of  the  bonds  then  outstanding,  should  proceed 
to  collect  both  principal  and  interest  of  all  such  bonds  outstanding  by 
foreclosure  and  sale  of  said  property,  or  otherwise,  as  therein  provided." 
Claiming  that  there  had  been  a  default  for  more  than  six  months  after  a 
demand  for  the  payment  of  the  coupons  due  in  1878,  the  trustee  declared 
the  prhicipal  of  the  bonds  to  be  due,  and  notified  tlie  company  thereof. 
He  then,  without  obtaining  the  written  request  of  a  majority  of  the  liolders 
of  the  bonds  outstanding,  brought  suit  praying  for  a  decree  for  a  sum  equal 
to  the  entire  amount  of  the  bonds  and  interest  due  thereon,  aod  for  the 
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foreclosure  and  sale  of  the  mortgaged  proper^.  Edd,  that,  if  there  had 
been  such  default*  he  w^  not  entitled  to  the  decree. 

2.  Where  hy  the  stipulations  of  the  mortgage  it  is  a  security  for  the  payment 
of  the  interest  as  it  semi-annually  accrues,  as  well  as  of  the  principal,  the 
trustee,  on  the  non-payment  of  either,  or,  on  his  failure  to  act,  any  bond- 
holder, may,  to  enforce  the  secnrity,  bring  suit,  and  if  it  results  in  a  sale 
of  the  mortgaged  premises  as  an  entire^  which  is  confirmed  by  the  court, 
the  purchaser  takes  an  absolute  title  to  them  as  against  the  parties  to  the 
suit  or  their  privies,  and  the  proceeds  of  the  sale  will  be  applied  first  to 
the  airears  of  interest,  then  to  the  mortgage  debt,  then  to  the  junior  in- 
cumbrances, according  to  thehr  respectiTe  priority -of  lien,  and  the  surplus,  if 
any,  will  be  paid  to  the  mortgagor. 

8.  In  such  a  suit,  the  decree  should  declare  the  fact,,  nature,  and  extent  of  the 
default  which  constitutes  the  breach  of  the  condition  of  the  mortgage,  and 
the  amount  then  due,  and  a  subrtantisl  error  in  that  regard  will,  on  appeal, 
Titiate  the.subsequent  proceedings.  A  reasonable  time  for  payment  should 
.  be  alloweo/  and,  on  such  payment  within  the  prescribed  period,  further 
proceedings  will  be  suspended  lintil  another  default  occurs.  At  any  time 
prior  to  "the  confirmation. of  the  sale  under  the  decree,  the  mortgagor,  by 
bringing  into  court  the  amount  then  due,  and 'costs,  will  be  allowed  to  re- 
deem. EoweU  T.  Wettem.  Railroad  Company,  9i  U.  S.  463,  touching  the  form 
'  of  the  decree  where  moneys  payable  by  instalments  are  secured  by  mort- 
gage, ciiSd  and  approved. 

4.  An  appeal  may  lie  from  aT  decree  in  an  equity  caUse,  notwithstanding  it  is 

merely  in  execution  of  a  prior  decreed  in  the  same  suit,  for  the  purpose  of 
correcting  errors  which  originate  in  it;  but  when  such  decrees  are  depend- 
ent upon  the  decree,  to  execute  which  they  were  rendered,  they  are  racated 
by  Its  reversal ;  in  which  case,  the  appeal  which  brings  them  into  reriew 
iirill  be  dismissed  for  want  of  a  subject-matter  on  which  to  operate. 

5.  A  decree  m  personam  for  the  amount  remaining  due  upon  a  mortgage  debt, 

after  the  execution  of  a  decree  of  foreclosure  and  sale,  is^of  this  descrip- 
tion ;  but,  when  rendered  in  favor  of  other  iMurties  than  the  complainant, 
it  will  be  reversed  for  the  same  error  that  required  the  reversal  of  the 
decree  of  foreclosure  and  sale. 

Appeals  from  tbe  Circuit  Court  of  tbe  United  States  for 
the  Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edwin  Walker  and  Mr.  B.  Biddle  RoberU  for  the  appel- 

lants.  ^ 

Mr.  JatMB  D.  CdmpheU  for  the  appellees. 

Mb.  Justicb  Matthews  delivered  the  opinion  of  the  court. 

These  appeals  bring  into  review  decrees  in  the  same  suit. 
The  1>ill  was  ^led  by  Fosdick  and  Fish,  as  mortgagees  in  trust 
for  holders  of  bonds,  for  the  foreclosure  of  a  mortgage,  given 
by  the  Chicago,  Danville,  and  Vincennes  Railroad  Company 
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upon  iCs  railroad,  and  for  a  sale  of  the  mortgaged  premites. 
A  decree  in  accordance  with  the  prayer  of  the  bill,  was  ren- 
dered, and  under  it  a  sale  was  had  and  confirmed  by  the  court. 
From  these  decrees  respectively  the  present  appeals  are  pros- 
ecuted. 

The  bonds,  amounting  to  $2,500,000  in  all,  secured  by  the 
mortgage  in  question,  were  dated  March  10, 1869,  and  payable 
April  1, 1909,  with  interest  at  the  rate  of  seyen  per.  cent  per 
annum,  payable  semi-annually  on  the  first  day  of  April  and 
October  of  each  year,  on  the  delivery  of  annexed  interest  war- 
rants in  the  city  of  New  York,  .at  such  place  as  might  be  des- 
ignated by  tlie  company,  \>y  advertisement  published  in  that 
city.  The  mortgage  bears  even  date  with  them,  and,  after 
reciting  the  resolutions  of  the  board  of  directors  which  authorize 
the  issue  of  the  bonds  and  the  execution  of  the  mortgage,  con- 
veys to  Fosdick  and  Fish,  as  trustees,  and  to  their  successors 
and  assigns,  the  road  of  the  company,  extending  from  its  ter- 
minus, in  Chicago,  southerly  through  certain  named  counties 
to  Danville,  and  thence  southeasterly  to  a  point  on  the  State 
line  of  Indiana,  connecting  at  that  point  with  the  Evansville, 
Terre  Haute,  and  Chicago  Railroad,  being  in  length  about  one, 
hundred  and  fifty  miles,  ^^  including  all  the  property  between 
said  terminal  points,  which  said  party  of  the  first  part  now  has 
and  possesses,  or  may  hereafter  acquire/^  &c. 

The  conditions  and  trusts,  upon  which  the  conveyance  is 
made,  are  expressed  in  a  series  of  articles,  nine  in  number,  of 
which  it  is  important  to  notice  only  the  following :  — 

The  fifth  article  provides,  in  substance,  that  in  case  default 
shall  be  made  in  the  payment  of  any  interest,  or  of  the  princi- 
pal of  jany  of  said  bonds,  without  the  consent  of  the  holder,  the 
company  shall,  within  six  months  thereafter,  the  same  default 
still  continuing,  on  demand  of  the  trustees,  surrender  to  them 
possession  of  the  road  and  mortgaged  property;  the  trustees 
operating  the  same  shall  apply  the  net  profits  and  income  t<>  the 
payment  of  the  interest  so  in  default  until' such  default  shall 
have  been  satisfied,  when  the  mortgaged  premises  shall  be  sur- 
rendered to  the  mortgagor;  but  it  is  provided  that  no  such 
demand  for  possession  shall  be  made  by  the  trustees  until  they 
shall  have  been  required  to  take  such  possession  by  the  holders 
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of  at  least  one-half  of  all  of  the  said  issue  of  bonds  then  unpaid 
and  outstanding. 

The  sixth  article  provides  further,  that  in  case  default  shall 
be  made  and  shall  continue  as  aforesaid,  it  shall  be  lawful  for 
the  trustees,  after  entry  into  possession,  taken  as  above  author- 
ized, or  other  entry,  or  without  entry,  to  sell  and  dispose  of,  to 
the  highest  bidder,  the  mortgaged  premises,  as  an  entilrety,  at 
public  auction,  in  Chicago,  at  such  time  as  they  may  appoint, 
first  having  demanded  of  the  mortgagor  payment  of  all  money 
then  in  default,  and  having  given  sixty  days*  notice  of  the  time 
and  place  of  sale,  by  advertisement,  as  specified ;  and  to  convey 
the  same,  when  sold,  to  the  purchaser,  on  payment  of  the  pur- 
chase-money, in  fee-sin\ple,  which  conveyance,  it  is  declared, 
shall  be  a  perpetual  bar,  in  law  and  equity,  against  the  title  of 
the  mortgagor,  or  any  other  person  claiming  under  it.  The  net 
proceeds  of  such  sale  are  to  be  applied  by  the  trustees  to  the 
payment  of  the  interest  on  the  bonds  then  outstanding,  pro  rata^ 
until  all  such  interest  shall  be  paid,  and  afterwards  to  the  pay- 
ment of  the  principal;  and  any  surplus, to  the  mortgagor, -:- the 
payments  to  be  made  on  the  bonds,  whether  the  same  shall 
then  have  become  due  or  not. 

By  the  seventh  article  it  is  provided  that  at  any  sale  of  the 
mortgaged  premises,  made  under  the  power  contained  in  the 
deed,  or  by  judicial  authority,  the  trustees  may  become  pur- 
chasers of  the  same  in  behalf  of  the  bondholders,  at  a  price,  in 
case  the  sale  is  of  the  whole  property  as  an  entirety,  not  exceed- 
ing the  whole  amount  of  said  bonds  and  interest  then  out- 
standing. 

The  eighth  article  is  as  follows :  — 

<<  8th.  If  default  be  made  by  the  party  of  the  first  parlr  in  the 
payment  of  any  half-year's  interest  on  any  of  s^d  bonds,  and  the 
warrant  or  coupon  for  such  interest  shall  have  been  presented,  and 
its  payment  demanded,  and  such  defiuilt  shall  have  continued  six 
months  afler  such  demand,  without  the  consent  of  the  holder  of 
such  coupon  or  bond,  then  and  thereupon  the  principal  of  all  of  the 
said  bonds  hereby  secured  shall  be  and  become  immediately  due  and 
payable,  anything  in  such  bonds  to  the  contrary  notwithstanding ; 
and  the  sn^d  party  of  the  second  part  may  so  declare  the  same, 
and  notify  the  party  of  the  first  part  thereof,  and  upon  the  written 
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reqaest  of  the  holdcra  of  a  ronjorityof  the  saici  bonds  then  outstand- 
ing, shall  proceed  to  collect  both  principal  and  interest  of  all  snch 
bonds  outstanding,  by  foreclosure  and  sale  of  said  property,  or  other- 
wise, as  herein  provided." 

It  is  averred  in  the  amended  bill  of  Fosdick  and  Fish  that 
all  the  bonds  described  in  the  mortgage  had  been  issued  and 
were  outstanding. 

It  is  also  alleged  that  on  March  4,  1872,  the  Chicago,  Dan- 
ville, and  Yincennes  Railroad  Company  became  consolidated 
into  one  corporation,  by  the  same  name,  with  the  Rossville 
and  Indiana  Rnilroad  Company ;  and  on  March  9,  1872,  a  fur- 
ther consolidation  was  effected,  by  the  same  name,  with  the 
Western  Railroad  Company,  an  Indiana  corporation,  whereby 
the  consolidated  company  was  empowered  to  build  and  operate 
a  railroad,  from  the  State  line  in  Warren  County,  to  Brazil,  in 
Indiana ;  and  that  on  March  12,  1872,  the  consolidated  com- 
pany, to  raise  means  wherewith  to  construct  its  Indiana  Divi- 
sion, issued  its  bonds  to  the  amount  of  $1,500,000,  bearing 
interest  at  the  rate  of  seven  per  cent  per  annum,  and  payable 
forty  years  after  date ;  to  secure  which,  on  the  same  day,  it 
executed  a  mortgage  to  Fosdick  and  Fish,  the  complainants, 
covering  its  Indiana  Division,  and  a  branch  road  extending  from 
a  point  three  miles  south  from  Covington  to  the  village  of  New- 
burg,  being  about  eighty  miles  in  all.  All  the  bonds  secured 
by  this  mortgage  were  issued. 

It  is  further  alleged,  that,  as  further  security  for  both  these 
issues  of  bonds,  the  company,  on  April  24,  1872,  executed 
another  mortgage  to  the  complainants,  conveying  the  Indiana 
Division  as  security  for  the  first  issue  of  bonds  on  the  Illinois 
Division,  and  conveying  the  Illinois  Division  as  security  for  the 
bonds  issued  originally  on  the  Indiana  Division.  The  company 
made  a  subsequent  consolidation  on  May  6, 1872,  under  the  same 
name,  with  the  Attica  and  Terre  Haute  Railroad  Company. 

The  road  as  built  in  Illinois  extends  from  Dalton  about 
twenty  miles  south  of  Chicago  to  Danville,  about  one  hundred 
and  eight  miles,  with  a  branch  from  Bismark  in  Yermilion 
County  to  the  east  line  of  the  State  of  Illinois,  about  seven 
miles.  It  obtains  an  entrance  into  Chicago  over  the  roads  of 
other  companies.     The  company  has  constructed,  in  Indiana, 
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its  line  from  a  point  where  the  Bismark  branch  intersects  the 
State  line,  a  distance  of  eighteen  miles,  and  has  done  a  large 
proportion  of  the  work  required  to  carry  its  road  to  Brazil. 

It  ia  farther  alleged  that  the  company  paid  all  coupons  on 
both  classes  of  bonds  maturing  on  and  prior  to  April  1, 1878, 
but  that  ^^  none  of  the  coupons  maturing  since  that  time,  or 
any  part  thereof,  have  ever  been  paid,  but  the  said  company, 
though  often  requested,  has  never  paid  the  same,  but  so  to  do 
has  made  default." 

Shortly  after  the  first  default  on  Oct.  1,  1878,  to  wit,  on 
Nov.  11,  1873,  the  company  issued  a  circular  to  the  holders  of 
its  bonds,  proposing  to  fund  the  coupons  maturing  from  Oct.  1, 
1878,  to  April  1,  1875,  in  convertible  seven  per  cent  bonds, 
to  be  issued  for  that  purpose,  the  coupons  to  be  deposited  with 
Fosdick,  one  of  the  complainants,  as  a  trustee,  to  be  held  by 
him  until  Oct.  1, 1876,  when  they  were  to  be  cancelled,  but  in 
case  of  non-payment  of  any  coupons  becoming  due  up  to  Oct.  1, 
1876,  the  coupons  deposited  with  the  trustee  were  to  be  re- 
turned to  the  original  owners,  and  the  second  mortgage  or  con- 
vertible bonds  surrendered  to  the  company. 

In  response  to  this  proposition  coupons  to  a  considerable 
amount  were  deposited  with  the  trustee  and  convertible  bonds 
received  in  exchange. 

Soon  after,  on  Nov.  20,  1873,  another  proposition  was  sub- 
mitted to  the  bondholders,  to  exchange  these  four  coupons  for 
certificates  of  indebtedness  payable  in  five  years  from  Feb.  1, 
1874,  with  interest  payable  semi-annually,  the  coupons  to  be 
held  by  the  trustee  until  after  that  date,  when  they  were  to  be 
cancelled  ;  but  in  case  of  non-payment  of  the  interest  or  prin- 
cipal of  the  certificates,  or  of  the  coupons  on  the  first-mortgage 
bonds,  between  Oct^  1,  1875,  and  Feb.  1,  1879,  J)oth  inclusive, 
then  the  coupons  were  to  be  returned  by  the  trustee  to  their 
owners,  upon  surrender  of  their  certificates,  with  their  original 
rights  unimpaired. 

It  is  alleged  that  the  holders  of  $2,801,000  pf  both  classes 
of  bonds  accepted  one  or  the  other  of  these  propositions,  and 
deposited  their  coupons  accordingly. 

To  secure  the  convertible  bonds  referred  to  in  the  first  pro- 
position, a  mortgage  was  executed  by  the  company,  of  which 
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James  W.  Elwell  was  trustee,  to  the  amoant  of  $1,000,000, 
payable,  with  interest  semi-annually  at  the  rate  of  seven  per 
cent  per  annum,  on  Feb.  1,  1893,  covering  the  entire  line  and 
both  divisions  of  the  railroad.  It  is  alleged  in  the  bill  that  all 
these  bonds,  except  about  |(45,000,  have  been  issued. 

It  is  charged  that  the  company  failed  to  pay  all  the  coupons 
upon  the  certificates  of  indebtedness  due  Feb.  22,  1875,  and 
that  it  has  not  paid  any  that  fell  due  Aug.  1,  1875.  It  is  also 
charged  that  the  company  has  never  paid  any  of  the  coupons 
upon  any  of  the  $4,000,000  of  bonds,  which  were  not  funded 
and  which  matured  subsequent  to  Oct.  1,  1873,  amounting  to 
$1,199,000,  and  that  the  coupons  thereon  are  overdue  and  re- 
main unpaid,  the  owners  thereof  never  having  consented  to  such 
default ;  and  it  is  alleged  that  the  company  is  wholly  insolvent. 

It  is  further  shown  that  on  June  12,  1875,  the  railroad  com- 
pany made  a  further  issue  of  bonds  to  the  amount  of  $1,000,000, 
due  Jan.  12,  1877,  and  to  secure  the  same  executed  a  chattel 
mortgage  to  R.  Biddle  Roberts,  upon  its  rolling-stock,  engines, 
cars,  tools,  and  equipment;  but  it  is  charged  that  the  same 
was  not  executed,  acknowledged,  and  recorded  as  required  by 
law,  and  is,  therefore,  null  and  void ;  but  that,  if  valid,  it  is 
subject  to  each  of  the  three  mortgages  of  prior  date.  About 
$986,000  of  these  bonds,  it  is  averred,  are  held  as  collateral  to 
debts  due  by  the  company,  the  remainder  not  having  been 
issued. 

It  is  claimed,  also,  that  by  reason  of  its  insolvency  the  com- 
pany will  not  be  able  to  pay  the  certificates  of  indebtedness 
issued  by  it,  or  the  interest  thereon,  and  that,  in  consequence 
of  its  failure  to  pay  the  interest  thereon  already  accrued,  the 
owners  of  the  unpaid  coupons  of  the  $4,000,000  of  bonds  are 
entitled  to  rescind  the  funding  arrangement,  and  to  demand 
and  enforce  payment  of  the  coupons  funded  as  aforesaid. 

It  is  further  alleged  that,  ''  by  reason  of  the  default  of  said 
company  in  the  payment  of  the  coupons  due  Oct.  1,  1873,  and 
subsequent  thereto,  which  have  never  been  funded,  the  princi- 
pal of  all  of  the  said  bonds  has,  by  the  terms  and  conditions  of 
the  mortgage  securing  the  same,  become  due  and  payable ; 
and  all  of  the  said  Illinois  Division  bonds  and  of  tlie  said 
Indiana  Division  bonds  were,  by  the  terms  and  conditions  of 
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the  mortgage  securing  the  same,  and  in  consequence  of  the 
defaults  aforesaid,  due  and  payable  prior  to  the  commence- 
ment of  this  suit.  Your  orators  further  allege  that,  of  the 
said  Illinois  Division  bonds,  $698,000  thereof  have  never  been 
funded  by  the  holders  thereof,  and  the  holders  thereof  have 
never  in  any  way  consented  to  the  continuance  of  the  default 
in  the  payment  of  interest  thereon.  Your  orators  allege  that 
they  have  been  requested  by  the  holders  of  a  majority  of  said 
Illinois  Division,  and  also  by  the  holders  of  a  large  number  of 
the  said  Indiana  bonds,  to  proceed  to  collect  the  principal  and 
interest  of  said  bonds  by  foreclosure  and  sale  of  all  of  the  rail- 
road, franchises,  property,  and  appurtenances  of  said  company 
within  the  State  of  Illinois." 

It  is  also  alleged  that  the  Indiana  Division  of  the  road  is 
wholly  insufficient  to  secure  the  payment  of  the  Indiana  Divi- 
sion bonds,  and  that,  while  the  Illinois  Division  is  more  than 
sufBcient  to  secure  the  payment  of  the  Illinois  Division  bonds 
in  full,  it  is  not  sufficient  in  addition  to  pay  in  full  the  whole 
of  the  Indiana  Division  bonds. 

The  original  bil|  was  filed  Feb.  27,  1876,  and  made  no  party 
defendant  except  the  company.  It  contained  the  following 
averments,  which  are  not  found  in  the  amended  bill :  — 

"  Your  orators  further  show  to  your  Honors  that  they  have 
been  required  by  the  holders  of  more  than  one-half  of  the 
twenty-five  hundred  bonds  to  demand  possession  of  the  said 
railroad  property,  franchises,  and  appurtenances  of  and  from 
the  said  railroad  company,  and  have  made  such  demand  in 
pursuance  of  said  requirement,  but  that  said  railroad  company 
has  not  delivered  the  possession  thereof  to  your  orators,  but 
so  to  do  have  wholly  n^lected  and  refused. 

"  Your  orators  further  show  unto  your  Honors  that  they  are 
informed  and  believe,  and  therefore  charge  the  fact  to  be,  that 
at  least  ninety  per  cent  of  the  said  coupons  which  matured 
upon  said  bonds  on  the  first  day  of  October,  1878,  have  been 
duly  presented  for  payment  to  the  said  railroad  company,  and 
payment  thereof  demanded  from  said  company,  and  tl^t  the 
same  have  never  been  paid,  nor  any  part  thereof ;  and  that  the 
holders  of  six  hundred  and  ninety-eight  of  said  bonds  have 
never  in  any  way  consented  to  the  continuance  of  said  default ; 
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and  that,  in  consequence  of  the  continuance  of  said  default, 
without  the  consent  of  said  holders  of  said  six  hundred  and 
ninety-eight  bonds,  the  principal  and  interest  of  all  of  the  said 
bonds  have  become  due  and  payable,  and  that  your  orators,  as 
trustees  as  aforesaid,  under  and  by  yirtue  of  the  provisions  of 
said  mortgage,  and  the  authority  therein  conferred  upon  them, 
have  declared  the  principal  of  all  of  said  bonds  to  be  due  and 
payable,  and  have  notified  the  said  railroad  company  thereof." 

On  May  17, 1875,  James  W.  Elwell,  acting  trustee  in  the 
mortgage  of  Dec.  16,  1872,  appeared  and  filed  a  cross-bill,  set- 
ting out  the  terms  of  the  mortgage,  the  issue  of  the  bonds 
secured  thereby,  and  alleging  that,  while  the  interest  upon 
about  $160,000  of  the  bonds  had  been  paid  by  the  company, 
that  upon  the  remainder  was  wholly  unpaid.  The  ci*oss-bill 
proceeds  to  set  out  the  particulars  of  the  agreements  alleged  to 
have  been  entered  into  between  the  railroad  company  and  the 
holders  of  its  first-mortgage  bonds,  and  continues  with  the  fol* 
lowing  averments :  — 

^^  And  your  orator  therefore  avers  that  said  corporationT  is 
not  in  default  in  the  payment  of  interest  upon  its  said  first* 
mortgage  bonds  to  the  amount  of  one  million  eight  hundred 
and  two  thousand  dollars,  but  on  the  contrary  your  orator 
avers  that  said  company  has  adjusted  and  settled  witk  the 
holders  of  said  bonds  to  the  amount  as  above  stated,  and  re- 
ceived an  extension  of  payment  of  all  such  interest  coupons 
now  past  due  and  that  will  mature  prior  to  the  first  day  of 
October,  1875. 

"  Your  orator  states  that  said  corporation  has  paid  to  the 
holders  of  said  certificates  of  indebtedness  all  interest  coupons 
attached  to  said  certificates  as  the  same  matured,  and  in  accord- 
ance with  the  terms  thereof,  which  had  been  presented  before 
the  appointment  of  the  receiver,  as  hereinafter  stated. 

*^  And  your  orator  represents,  upon  information  and  belief, 
that  the  holders  of  the  balance  of  said  issue  of  twenty-five 
hundred  bonds  have  acquiesced  in  said  extension  of  payment 
of  interest  and  excused  such  default,  and  have  not  demanded 
the  payment  of  their  interest  coupons  nor  attempted  to  enforce 
the  collection  of  the  same. 

*^  And  your  orator  further  states  that  notwithstanding  said 
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agreement  of  the  holders  of  said  first-mortgage  bonds  to  extend 
the  payment  of  said  interest  warrants  as  hereinbefore  stated, 
and  the  payment  of  the  interest  at  maturity  by  said  company 
upon  said  certificates  of  indebtedness,  yet  your  orator  is  in- 
formed and  believes,  and  so  charges  the  fact  to  be,  that  by 
reason  of  divers  persons  claiming  and  pretending  to  be  in  the 
interest  of  a  part  of  said  first-mortgage  bondholders  combining 
and  confederating  to  wrong  and  injure  your  orator  and  the 
holders  of  said  second  or  convertible  mortgage  bonds  and  other 
creditors  of  said  corporation,  said  company  was  by  the  action 
of  the  Circuit  Court  of  Will  County,  in  said  State  of  Illinois 
on  the  22d  of  February  last  past,  wrongfully  and  unlawfully 
dispossessed  of  all  its  p^perty  so  conveyed  to  your  orator  by 
said  deed  of  trust ;  that  all  of  said  property,  together  with 
the  rights,  privil^es,  and  franchises  of  said  company,  were  on 
said  22d  of  February  wrongfully  and  fraudulently  taken  from 
the  custody  and  control  of  said  company,  and  without  the 
knowledge  or  consent  of  said  corporation,  youir  orator,  or  of 
the  defendants  herein,  placed  in  the  charge  and  under  the 
custody  of  strangers  to  said  company,  and  to  each  of  said  deeds 
of  trust ;  that  said  parties  still  wrongfully  retain  the  possession 
of  said  property  and  control  the  revenue  and  income  thereof 
thereby  preventing  said  company  and  your  orator  from  pro- 
viding funds  for  the  payment  of  the  interest  warrants  to  mature 
upon  the  bonds  secured  by  said  trust  deed  so  made  to  your 
orator,  thereby  endangering  such  property  and  materially  depre- 
ciating the  value  of  such  securities. 

^*'  Your  orator  further  states  that  he  is  advised  and  believes, 
and  charges  the  fact  to  be,  that  the  property  conveyed  to  the 
defendants,  Fosdick  and  Fish,  by  the  trust  deed  so  made  to 
them,  greatly  exceeds  in  value  the  amount  of  bonds  so  issued 
under  their  said  deed  of  trust ;  and  that  the  net  income  or  rev- 
enue derived  from  a  proper  and  economical  use  of  said  property 
is,  and  will  continue  to  be,  more  than  sufiicient  to  pay  all  ot  the 
interest  warrants  as  they  may  become  due  and  payable  on  all 
the  bonds  issued  under  the  said  deed  of  trust. 

^^  And  your  orator  further  states,  upon  information  and  belief 
that  certain  holders  of  bonds  issued  under  the  deed  of  trust  so 
made  to  the  defendants,  Fosdick  and  Fish,  trustees  as  aforesaid 
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whose  names  your  or&tor  will  furnish  if  required  by  this  honoiv 
able  court,  have  resolved  and  determined  to  demand  and  require 
of  them  that  they  shall  without  delay  declare  the  principal  of 
all  of  their  said  bonds  presently  due  and  payable,  and  that  they 
shall  prosecute  said  action  to  a  speedy  decree  of  foreclosure  of 
said  trust  mortgage,  and  shall  enforce  sale  of  all  the  property 
and  franchises  of  said  railroad  company  under  said  decree, 
thereby  rendering  the  security  of  the  bonds  issued  under  Uie 
deed  to  your  orator  utterly  valueless. 

^*  And  your  orator  avers  that  such  action  will  be  grossly  un- 
just and  inequitable  towards  the  eestuii  qtu  trust  of  your  orator 
and  othe)r  credit6rs  of  said  company,  especially  as  about  eighty 
per  cent  of  all  of  said  bondholders  have  extended  the  payment 
of  their  said  interest  warrants  as  hereinbefore  stated^  and 
waived  and  excused  the  default  of  said  company  in  the  pay- 
ment of  said  interest. 

^^And  your  orator  further  represents,  upon  information  and 
belief,  that  none  of  the  holders  of  the  bonds  issued  under  the 
said  trust  deed  executed  to  the  defendants,  except  a  very  incon- 
siderable number  thereof,  have  presented  to  and  demanded  of 
said  railroad  company  payment  of  any  of  the  past-due  interest 
warrants  or  coupons  of  said  bonds,  as  required  by  the  eighth 
article  or  condition  of  said  trust  deed,  and,  therefore,  your  orator 
says  that  the  said  trustees,  Fosdick  and  Fish,  have  no  authority 
under  said  trust  deed  to  proceed  to  collect  the  principal  of  said 
bonds  by  foreclosure  and  sale  or  otherwise." 

The  amended  bill  of  Fosdick  and  Fish,  of  which  an  abstract 
has  already  been  given,  was  filed  Sept.  14, 1875.  Its  prayer  for 
relief  is  that  the  said  Chicago,  -Danville,  and  Yincennes  Rail- 
road Company,  and  the  said  James  W.  Elwell,  whose  appear- 
SrUce  has  already  been  entered  in  this  cause  as  parties  defendant 
thereto,  may  be  required  to  answer  this,  your  orators',  amended 
bill,  but  without  oath,  ^hich  is  hereby  expressly  waived,  and 
that  the  said  B.  Biddle  Boberts  may  be  made  party  defendant 
hereto,  and  summoned  to  answer  this,  your  orators',  bill,  but 
without  oath,  which  is  hereby  expressly  waived ;  and  that  the 
receiver  heretofore  appointed  upon  the  pi:%yer  of  the  original  bill 
in  this  cause  may  still  hold  the  said  railroad,  its  equipment 
abd  appurtenances,  and  operate  the  same  under  the  order  and 
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direction  of  this  honorable  court ;  and  that  an  account  be  taken 
of  the  amount  due  by  the  said  railroad  company  upon  the  said 
Illinois  Division  bonds,  and  upon  the  said  Indiana  Division 
bonds  separately,  and  that  the  said  railroad  company  be  ordered 
to  pay  the  amount  so  found  due  upon  said  bonds,  severally, 
within  a  short  time,  to  be  limited  by  this  honorable  court,  and 
that  upon  default  thereof  the  said  lUincfis  Division  of  the  said 
railroad,  together  with  all  of  the  franchises,  equipment,  and 
appurtenances  thereof,  may  be  sold  by  the  master  in  chancery 
of  this  court,  for  the  payment,  fii*st,  of  the  said  2,500  Illinois 
Division  bonds ;  and,  secondly,  of  the  1,500  Indiana  Division 
bonds,  which  are  the  first  and  second  liens  upon  the  said  Illinois 
Division  of  said  railroad,  its  equipments,  franchise,  and  property, 
as  hei-einbefore  set  forth,  or  for  such  other  and  further  relief  as 
to  your  Honors  shall  seem  meet,  and  to  equity  shall  appertain. 

On  Oct.  23, 1875,  the  Chicago,  Danville,  and  Vincennes  Rail- 
road Company  filed  a  demurrer  to  so  much  of  the  amended  bill 
of  Fosdick  and  Fish  as  charges  that  it  will  be  impossible  for 
said  company  to  fulfil  the  conditions  of  the  funding  agreements, 
and  that  the  holders  of  said  certificates  have  the  right  to  rescind 
said  agreements;  and  to  so  much  of  said  amended  bill  as 
charges  that  the  principal  of  said  bonds  has  become  due  and 
payable. 

On  the  same  day  it  also  filed  an  answer,  containing,  among 
others,  the  following  averments :  — 

^^Said  respondent  says  that  on  the  twenty-second  day  of 
February,  A.  D.  1875,  one  Stephen  Osgood,  without  any  notice 
whatever  to  this  respondent,  upon  his  ex  parte  application  to 
the  judge  of  the  Circuit  Court  of  Will  County,  in  the  said  State 
of  Illinois,  wrongfully  and  fraudulently  procured  the  appoint- 
ment of  receivers  of  all  the  property,  assets,  and  income  of  the 
said  respondent  within  the  State  of  Illinois,  and  that  such  re- 
ceivers forcibly  took  possession  of  the  offices  and  all  the  prop- 
erty of  said  respondent  on  said  twenty-second  day  of  February, 
and  by  the  aid  of  writs  of  assistance  and  other  process  issued 
by  said  court,  or  the  judge  thereof,  held  the  possession  of  all 
said  property  of  this  respondent,  its  earnings  and  income,  until 
the  first  day  of  June,  1875,  at  which  time  said  receivers  were 
removed  by  the  order  of  this  honorable  court,  and  a  receiver  of 


Oct  1882.]    Chicago  and  ViNCEa^NES  R.R.  Go.  v.  Fosdick.    59 

all  such  property  appointed  under  the  prayer  of  the  ccmplaia- 
ants  in  the  said  original  bill  of  complaint  contained. 

^  And  this  respondent  says  that  on  said  twenty-second  day  of 
February  it  was  not  in  default  in  the  payment  of  any  of  said 
certificate  warrants  that  matured  February  1st,  1875;  that  all 
of  said  warrants  were  paid  as  presented  to  this  respondent  prior 
to  said  twenty-second  day  of  February,  and  that  such  balance  of 
18,167.77  was  not  paid  for  the  reason  that  the  action  of  said 
State  court  had  deprived  this  respondent  of  the  power  to  meet 
such  payments.  But  the  said  respondent  denies  that  the  said 
corporation  was,  on  said  first  day  of  February,  1875,  insolvent 
and  unable  to  meet  the  payment  of  said  certificate  warrants,  as 
charged  in  said  amended  bill  of  complaint,  but,  on  the  contrary, 
avers  and  charges  that  at  all  times  after  the  nfaturity  of  said 
interest,  and  until  said  twenty-second  day  of  February,  said 
respondent  had  the  pecuniary  ability  and  was  ready  and  willing 
to  pay  all  such  interest,  and  did  in  fact  pay  all  such  interest 
warrants  when  presented. 

**And  the  said  respondent  further  says  and  charges  the  fact 
to  be  that  the  net  earnings  of  said  company,  during  the  year 
1874,  and  the  months  of  January,  February,  April,  and  May, 
of  the  present  year,  were  more  than  sufficient  to  pay  all  the 
interest  accruing  upon  the  bonds  issued  under  the  trust  deed  to 
the  complainants,  and  also  the  interest  upon  said  certificates  of 
indebtedness,  and  upon  all  other  mortgage  bonds  that  had  been 
negotiated  and  sold  by  said  respondent. 

^^And  the  said  respondent  says  that  the  said  company  is  not 
in  default  in  the  payment  of  any  certificate  interest  coupons, 
after  proper  demand,  and  that,  therefore,  none  of  the  holders 
of  said  certificates  are  lawfully  entitled  to  the  return  from  the 
said  Fosdick,  special  trustee  as  aforesaid,  of  the  bond  interest 
warrants  so  funded  and  deposited  with  the  said  Fosdick. 

^  Your  respondent  admits  that  the  contracts  for  funding  said 
interest  warrants  av*e  substantially  set  forth  in  said  complain- 
ant's amended  bill,  and  that  the  holders  of  about  four-fifths  of 
the  said  4,000  first-mortgage  bonds  then,  and  about  three-fourths 
of  all  now  outstanding,  entered  into  said  agreement,  and  so 
funded  their  said  interest  warrants. 
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^^Tour  respondent  farther  answering,  says  that  it  has  no 
knowledge,  information,  or  belief  of  the  number  of  said  bond- 
holders, under  said  deeds  of  trust,  that  have  made  demand  upon 
said  complainants  that  they  should  execute  their  said  trust ;  but 
respondent  says  that  said  company  is  not,  and  was  not  at  the 
commencement  of  this  action,  in  default  to  one-half  of  such 
interest,  and,  therefore,  respondent  says  that  said  bondholders 
had  no  right  to  make  such  demand,  and  neither  were  the  com- 
plainants nor  respondent  required  to  accede  to  such  demands, 
by  the  terms  of  said  trust  deed. 

^^And  the  said  respondent  further  answering,  says  that  it  has 
no  means  of  knowledge  of  the  per  cent  of  the  holders  of  said 
interest  warrants  that  matured  October  1st,  1873,  that  pre- 
sented such  warrants  to  the  company  and  demanded  payment 
thereof ;  but  respondent  says,  if  it  is  true,  as  charged,  .that  at 
least  ninety  per  cent  made  such  demand,  at  least  eighty  ]9er 
cent  of  the  entire  number  afterwards  waived  such  payment,  and 
consented  to  an  extension  thereof,  as  hereinbefore  stated,  and 
that  as  to  such  eighty  per  cent  said  company  is  in  no  default 
whatever. 

*^And  as  to  the  holders  of  said  six  hundred  and  ninety-eight 
of  said  bonds  who  did  not  fund  their  interest,  the  said  respon- 
dent says,  upon  information  and  belief,  and  so  charges,  that  a 
large  majority  thereof  have  consented  to  such  default  in  the 
payment  of  said  interest,  and  have  assented  to  such  extension ; 
that  many  of  the  holders  of  such  bonds  have  expressed  to  the 
officers  of  said  company  their  assent  to  such  extension,  and 
promised  and  agreed  (but  not  in  writing)  that  they  would  in 
no  manner  interfere  with,  or  by  their  adverse  action  defeat,  the 
plans  of  said  company  for  the  extension  of  payment  of  said 
interest. 

"  And  respondent  further  says  that  it  has  no  knowledge  that 
any  holder  of  said  bonds  ever  elected  to  declare  the  principal 
due  on  account  of  a  default  of  said  company,  with  the  excep- 
tion of  the  said  Osgood,  who  only  claimed  to  hold  nine  of  said 
bonds.  And  as  to  the  said  Osgood,  the  respondent  says  that, 
to  the  best  of  its  knowledge  and  belief,  the  said  Osgood  never 
has,  nor  has  any  one  at  his  request,  ever  demanded  of  said 
company,  or  of  any  of  its  officers  or  agents,  payment  of  any 
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of  the  coupons  attached  to  any  of  the  nine  bonds  of  which  he 
claims  to  be  the  owner,  and  that  the  only  notice  the  respon- 
dent has  ever  had  that  the  said  Osgood  had  so  elected,  or  that 
he  demanded  payment  of  either  principal  or  interest,  ■  was 
deriyed  from  his  said  bill  of  complaint  filed  in  said  Circnit 
Comrt  of  Will  Coanty,  as  aforesaid,  on  said  twenty-second  day 
of  February.  And  the  said  respondent  further  avers  that  on 
the  twenty-third  day  of  February^  1875,  the  said  defendant 
offered  and  tendered  the  attorney  of  record  of  said  Osgood,  in 
open  court,  in  said  county  of  Will,  full  payment,  principal  and 
interest,  of  all  the  bonds  held  by  the  said  Osgood,  which  was 
refused  by  said  attorney.  And  that  respondent  at  the  same 
time  offered  to  deposit  in  court  the  full  amount  of  said  princi- 
pal and  interest,  upon  condition  that  said  receivers  should  be 
discharged,  and  said  property  restored  to  said  respondent, 
which  offer  was  refused.*' 

On  Jan«  6,  1876,  a  petition  was  filed  by  Stephen  Osgood, 
who  had  commenced  the  original  proceeding  in  the  State 
court  on  Feb.  22,  1875,  and  seven  others,  claiming  to  be 
holders  of  bonds  and  coupons  secured  by  the  mortgages  to 
Fosdick  and  Fish,  in  which  they  recite  the  previous  proceed- 
ings in  respect  to  the  bill  filed  by  the  latter,  and  allege,  among 
other  things,  that  on  Oct.  1,  1878,  the  railroad  company  had 
made  default  in  the  payment  of  interest  on  its  bonds,  and  that 
large  numbers  of  coupons  maturing  on  that  day  were  presented 
at  the  office  of  the  corporation  in  the  city  of  New  York,  pay- 
ment thereof  duly  demanded  and  refused.  It  also  rehearses 
the  funding  arrangements,  and  chains  that  as  they  were  based 
on  false  and  fraudulent  statements  of  the  company,  the  owners 
of  the  bohds,  who  funded  their  coupons,  on  the  faith  thereof, 
are  entitled  to  rescind  the  agreement  and  to  enforce  their 
claims  against  the  company ;  that  Osgood  had  never  funded  his 
coupons ;  that  demand  was  made  at  the  office  of  said  corpo- 
ratioa  in  New  York,  in  December,  1874,  for  the  payment  of 
sundry  coupons  due  April  1, 1874,  which  were  never  funded  or 
agreed  to  be  so,  and  that  payment  thereof  was  refused ;  that 
the  said  presentment  and  non-payment  were  duly  evidenced  by 
a  public  instrument  of  protest  by  a  notary  public  in  and  for  said 
county  and  city  of  New  York,  and  that  the  said  coupons  still 
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remain  unpaid.  More  than  six  months  having  expired  since  the 
demand  of  payment  of  said  coupons  in  October,  1873,  and  the 
default  thereon,  and  more  than  six  months  having  also  expired 
since  the  demand  of  payment  of  such  coupons  in  December, 
1874,  and  the  default  thereupon,  the  petitioners  claim  that  by 
the  conditions  of  said  conveyances  the  said  principal  of  all 
and  singular  the  said  bonds  has  also  become  due,  and  that 
there  is  now  due  and  owing  by  the  said  corporation  the  full 
Bum  of  (iH,700,000  upon  said  first-mortgage  indebtedness. 

The  petition  prays  for  an  account  of  the  sums  due  on  ac- 
count of  the  said  bonds,  and  that  the  mortgaged  property  be 
sold  to  satisfy  the  same,  &c. 

An  answer  was  filed  by  R.  Biddle  Roberts,  setting  up  his 
rights  as  trustee  under  the  chattel  mortgage ;  and  James  W. 
Elwell  also  answers  the  amended  bill,  repeating  substantially 
the  allegations  of  his  cross-bill.  Fosdick  and  Fish  filed  an 
answer  to  the  cross-bill  of  Elwell  oq  March  10,  1876,  and  filed 
general  replications  to  all  the  answers  to  their  amended  bill. 
Their  answer  to  the  cross-bill  contains  the  following  aver- 
ments :  — 

"  These  respondents,  farther  answering,  upon  information 
and  belief,  admit  that  certain  holders  of  bonds  under  the  deed 
of  trust  to  these  respondents  have  determined  to  demand  and 
require  of  these  respondents  that  they  shall  without  delay 
declare  the  principal  of  all  of  said  bonds  presently  due  and 
payable,  and  will  insist  that  these  respondents  proceed  to 
prosecute  their  original  bill  in  this  behalf  to  speedy  foreclosure 
and  procure  the  sale  of  the  property  and  franchises  of  said 
railroad  company  to  satisfy  said  bonds. 

^^  These  respondents,  further  answering,  say  that  they  are 
also  informed  and  believe,  and  therefore  charge  the  fact  to  be, 
that  other  holders  of  said  bonds  are  in  favor  of  and  propose 
to  deiiiand  that  no  such  foreclosure  and  sale  shall  be  had  for 
the  present,  but  what  number  of  bondholders  are  in  the  one 
class  or  in  the  other  these  respondents  are  not  advised  and 
cannot  state,  but  in  that  regard  they  say  that  they  will  endeavor 
to  faithfully  perform  all  their  duties  as  trustees  in  this  behalf 
and  submit  all  such  questions  as  may  arise  to  the  determina- 
tion of  this  honorable  court. 
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*^  Further  answering,  respondents  say  that  they  are  not 
advisedU  and  cannot  state,  what  precise  number  the  holders  of 
past-due  coupons  of  bonds  issued  under  the  trust  deed  to  these 
respondents  have  presented  for  payment,  but  they  allege  that 
it  is  immaterial  whether  one  or  more  of  said  coupons  have 
been  so  presented ;  that  inasmuch  as  the  said  coupons  have  not 
been  paid,  and  a  large  amount  thereof  as  hereinbefore  stated* 
have  long  since  become  due  and  payable,  and  these  respon- 
dents have  been  by  some  of  the  holders  of  said  coupons  called 
upon  as  trustees  to  foreclose  the  said  mortgage,  they  are  thereby 
Tested  with  full  authority  to  proceed  to  such  foreclosure." 

An  exhibit  is  filed  with  the  amended  bill,  being  a  declara- 
tion, signed  by  Fosdick  and  Fish,  as  trustees,  which,  after 
reciting  the  issue  of  the  bonds  of  March  10,  1869,  and  the 
mortgage  given  to  them  to  secure  the  payment  of  the  same, 
and  the  provision  thereof,  that  the  principal  should  become 
due,  in  case  of  the  specified  default  in  the  payment  of  interest, 
continues  as  follows :  — 

^  And  whereas  default  has  been  made  by  said  company  in 
the  payment  of  the  half-year's  interest  on  all  of  said  bonds 
which  fell  due  on  the  first  day  of  October,  A.  D.  1878. 

**  And  whereas  the  coupons  for  such  interest  have  been  pre- 
sented and  payment  demanded,  and  whereas  such  default  has 
continued  for  more  than  six  months  after  such  demand,  and 
whereas  the  holders  of  said  bonds  have  never  consented  thereto, 
and  in  consequence  thereof  the  principal  of  all  of  the  said 
bonds  has  become  due  and  payable : 

**  Now,  therefore,  the  said  Chicago,  Danville,  and  Yincennes 
Railroad  Company  are  hereby  notified  that  we,  William  R. 
Fosdick  and  James  D.  Fish,  as  trustees  as 'aforesaid,  and  under 
and  by  virtue  of  the  provisions  of  said  trust  deed  and  the 
authority  conferred  upon  us  thereby,  do  hereby  declare  the 
principal  of  all  of  said  bonds  to  be  due  and  payable.*' 

Service  of  this  declaratiou  and  notice  upon  the  railroad 
company  is  acknowledged  to  have  been  made  Feb.  26,  1875. 

Upon  the  issues  thus  made  by  the  pleadings,  an  order  of 
reference  was  made  to  a  master  to  take  testimony,  and  report 
the  same  with  his  findings,  and  a  large  amount  of  evidence 
taken  before  him  is  contained  in  the  record* 
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On  June  24,  1876,  the  master  filed  his  report  In  it,  h^ 
reported,  among  other  findings,  that,  on  Oct.  1, 1878,  the  sisiid 
corporation  did  not  pay  any  of  the  interest  falling  due  on  that 
day  on  the  issue  of  bonds  dated  March  10, 1869,  or  upon  the 
issue  dated  March  12, 1872 ;  nor  has  the  said  corporation  paid 
any  of  the  subsequent  instalments  on  any  of  said  $4,000,000 
bonds  •  falling  due  at  either  of  the  following-named  days : 
April  1,  187i  Oct.  1,  1874,  April  1,  1876,  Oct.  1,  1875, 
and  April  1,  1876 ;  and  that  demand  was  duly  made  for  the 
payment  of  divers  of  such  coupons  on  Oct.  1,  1873,  and 
one  of  such  coupons  was  protested  for  such  non-payment 
more  than  six  months  prior  to  the  institution  of  this  action, 
or  the  written  notice  of  such  trustees  declaring  the  prin- 
cipal of  such  bonds  to  be  due  and  payable,  and  there  is, 
consequently,  now  due  to  the  divers  holders  of  bonds  dated 
March  10,  1869,  the  sum  of  $8,505,500.  This  sum  includes 
the  principal  of  the  bonds  of  the  issue  of  March  10,  1869, 
the  several  coupons  thereon  of  the  dates  mentioned,  with  in- 
terest to  July  1,  1876,  and  the  additional  sum  of  $889,500, 
being  twelve  and  one-half  per  cent  premium  on  the  nominal 
amount  due  for  payment  in;  gold,  according  to  the  stipulation 
in  the  bonds  and  mortgage  to  that  effect. 

The  master  further  reported  that,  as  to  all  matters  relating 
to  the  funding  scheme,  referred  to  in  the  pleadings,  and  the 
effect  of  the  surrender  of  the  funded  coupons,  and  of  the  fail- 
ure of  the  company  to  pay  the  coupons  due  Oct.  1,  1875,  he 
was  not  required  to  examine  or  report  upon,  and,  therefore, 
made  no  finding,  nor  as  to  any  allegations  of  fraud  set  up  in 
the  pleadings,  no  testimony  having  been  taken  before  or  sub- 
mitted to  him  upon  either  matter. 

The  railroad  company  filed  exceptions  to  this  report,  of  which 
the  sixth  is  as  follows :  —  ^ 

^*  For  that  whereas  the  said  master  has  decided,  andf  in  his 
said  report  stated,  that  on  the  twelfth  day  of  October,  1878, 
said  company  did  not  pay  any  of  its  interest  falling  due  on 
that  day;  that  demand  was  duly  made,  and  that  one  of  said 
coupons  was  duly  protested  for  such-  non-payment  more  than . 
six  months  prior  to  the  institution  of  this  action,  and  to  the 
date  of  the  written  notice  of  the  trustees,  and,  therefore,  the 
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said  master  assumes,  and  so  decides,  that  the  principal  and 
interest  of  all  of  said  bonds  has  become  due ;  when  thevfact 
is,  as  shown  by  the  proof  offered  by  the  complainants  and 
intervening  petitioners,  that  no  coupon  was  protested  until 
the  nineteenth  day  of  ^December,  A.  D.  1874,  less  than  three 
months  prior  to  the  date  of  Baid  notice,  and  the  commencement 
of  this  action,  and  there  is  no  proof  that  there  was  ever  any 
other  demand  upon  said  company  for  the  payment  of  said 
coupons." 

On  the  hearing,  a  decree  was  rendered,  in  which,  among 
other  findings,  it  is  declared :  — 

That  the  railroad  coippany  had  paid  all  the  coupons,  on  the 
bonds  both  on  the  Illinois  and  Indiana  t)iviBions,  which  fell 
due  April  1,  1878,  and  that  none  of  the  coupons  which  had 
matured  since  that  date  had  been  paid ; 

That,  under  the  two  proposals  of  the  company  for  funding, 
there -had  been  deposited  coupons  due  Oct.  1, 1878,  to  April  1, 
187&,  inclusive,  on  all  the  $2,600,000  of  Illinois  Division  bonds, 
except  $698,500  thereof,  which  coupons  still  remained  in  the 
liands  of  Fosdick,  as  trustee  under  the  agreements;  that  the 
semi-annual  interest  upon  the  convertible  bonds  and  certificates 
of  indebtedness,  issued  in  exchange  therefor,  which  fell  due 
Aug.  1, 1874,  was  paid  in  full,  and  that  the  instalment  ol  in* 
terest  thereon,  which  became  due  Feb.  1,  1875)  was  duly  paid 
by  said  company  upon  all  of  the  same  which  were  presented 
for  payment,  which  was  the  great  bulk  thereof,  and  that  no 
interest  has  been  paid  on  any  part  of  the  same  since  that 
time; 

'  That  no  payment  Of  interest  had  been  made  upon  the 
$698,500  of  Illinois  Diyi^ion  .bonds,  which  had  not  been 
funded,  since  payment  of  the  coupon  due  April  1,  1878. 

The  decree  then  recites  as  follows :  ^^  That  heretofore,  and  on 
the  twenty-sixth  day  of  Fe'bruary,  A.  D..  1875,  the  said  com- 
plainants, as  trustees  under  the  said  mortgage .  or  trust  deed  to 
them^  dated  Match  10th,  1869,  did  declare  the  principal  of  the 
said  twenty-five  hundred  Illinois  Division  bonds  to  be  due  and 
payable  by  reason  of  the  default  of  said  railroad  company  in 
the  payment  of  certain  of  the  coupons  of  said  bonds  which  fell 
due  October  lst»  1873,  payment  of  which  had  been  duly  de- 
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manded,  and  the  continuance  of  Buch  default  for  more  than  six 
months  after  such  demand." 

The  decree  then  proceeds  to  declare  that  there  is  due  and 
owing  from  the  railroad  company  to  the  complainants,  as  trus* 
tees  under  the  mortgage  deed  of  March  10,  1869,  the  several 
sums  of  $87,500  in  gold  coin,  for  the  coupons  on  the  $2,500,000 
of  bonds  secured  thereby,  falling  due  respectively  semi-annually 
from  Oct.  1, 1878,  to  Oct.  1, 1876,  inclusive,  less  the  payments 
made  on  account  of  the  four  coupons  on  the  convertible  bonds 
and  certificates  of  indebtedness,  with  interest  on  said  sums  at 
the  rate  of  six  per  cent  per  annum,  stbd,  as  the  decree  reads : 
^'  In  the  further  sum  of  two  million  five  hundred  thousand  dol- 
lars in  gold,  coin,  for  the  principal  of  the  said  Illinois  Division 
bonds  so  declared  to  be  due  as  aforesaid^  together  with  interest 
thereon  from  and  after  the  first  day  of  October,  A.  D.  1876,  at 
the  rate  of  seven  per  cent  per  annum  in  gold." 

It  was  then  ^*  ordered,  adjudged,  and  decreed  that  the  said 
defendant,  the  Chicago,  Danville,  and  Vincennes  Railroad  Com- 
pany, pay,  or  cause  to  be  paid,  to  the  said  complainants  as  trus- 
tees, for  the  holdera  of  the  said  Illinois  Division  bonds  and 
coupons,  the  said  several  sums  of  money,  with  interest  thereon, 
as  hereinbefore  found  to  be  due  and  owing,  within  twenty  (20) 
days  from  and  after  the  entry  of  this  decree,  and  in  default 
thereof,  that  all  of  the  said  railroad,  premises,  propeity,  and 
franchises  described  in  the  said  trust  deed,  dated  March  10th, 
A.D.  1869,  and  hereinbefore  described  as  the  Illinois  Division 
of  said  railroad,  &c.,  and  all  the  right,  title,  interest,  and  equity 
of  redemptioir  of  the  said  Chicago,  Danville,  and  Vincennes 
Railroad  Company  therein,  shall  be  sold  as  an  entirety  by 
Henry  W.  Bishop,  the  master  in  chancery  of  this  court,  at 
public  auction,  to.  the  highest  and  best  bidder  for  cash  therefor, 
payable  as  hereinafter  provided,  at  the  west  door  of  the  Repub- 
lic Life  Insurance  Company  Building,  in  the  city  of  Chicago, 
in  the  State  of  Illinois,  after  having  first  given  notice  of  the 
time  and  place  and  terms  of  sale,  and  a  description  of  the  prop- 
erty to  be  sold,  by  advertisement  thereof  in  some  public  news- 
paper published  in  the  city  of  Chicago  for  the  space  of  thirty 
days  prior  to  such  day  of  sale." 

Tne  decree  also  contains  the  usual  declaration  that  a  con- 
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veyance  of  the  title  to  the  property  sold,  after  confirmation  of 
the  sale^  shall  be  a  perpetual  bar,  in  law  and  equity,  against 
eyery  claim  of  the  railroad  company,  or  oth^r  person  claiming 
under  it. 

Under  this  decree  a  sale  was  .had  and  reported  to  the  court, 
and  confirmed  by  a  subsequent  decree,  of  the  mortgaged  prop- 
erty to  F.  W.  Huidekoper,  T.  W.  Shannon,  and  J.  M.  Denison, 
for  $1,450,000,  and  the  purchase-money  having  been  paid, 
9362^500  in  cash,  and  by  the  surrender  of  $2,828,000  of  the 
Illinois  Division  bonds,  with  the  coupons  and  certificates  of 
indebtedness  or  convertible  bonds  thereto  attached  and  belong- 
ing, a  conveyance  of  th€i  title  to  the  mortgaged  property  was 
made  to  the  purchasers. 

It  is  assigned  for  error  upon  the  decree  of  foreclosure  and 
sale,  — 

First,  That  the  court  below  required  from  the  mortgagor, 
payment  of  the  principal  of  the  debt  secured  by  the  mortgage, 
as  then  due,  and  on  non-payment  thereof,  within  twenty  days, 
that  the  mortgaged  property  should  be  sold ;  and. 

Second^  That  it  decreed  foreclosure  and  sale  on  this  condition, 
without  proof  of  the  written  request  of  the  holders  of  the 
majority  of  the  bonds. 

It  is  undeniable  that  at  the  date  of  the  filing  of  the  bill, 
which  was  Feb.  27, 1875,  the  defendant,  the  Chicago,  Danville, 
and  Yincennes  Railroad  Company,  was  in  default  for  non- 
payment of  the  coupons  on  $698,500  of  the  issue  of  $2,500,000 
of  the  Illinois  Division  bonds,  which  matured  Oct.  1,  1878. 
The  holders  of  that  amount  of  these  bonds-  did  not  fund  their 
coupons,  and  none  of  them  were  paid.  This  failure  on  the  part 
of  the  mortgagor  constituted  a  breach  of  one  of  the  conditions 
of  the  mortgage ;  and  continuing  for  six  months,  entitled  the 
trustees  under  the  fifth  article  to  take  possession  of  the  mort- 
gaged premises,  on  being  so  required  by  the  holders  of  not  less 
ijhan  one-half  the  outstanding  bonds,  and  collect  the  net  income, 
until  the  default  should  have  been  satisfied ;  or,  to  sell  the 
mortgaged  premises  under  the  power  conferred  by  the  sixth 
article  of  the  conditions.  In  the  latter  event,  the  mortgaged 
premises  would  be  sold  as  an  entirety,  free  from  the  incum- 
brance of  the  mortgage,  and  the  proceeds  of  the  sale  applied. 
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first,  to  the  payment  of  the  amount  due  and  in  arrears,  and 
then  to  the  mortgage  debt,  not  then  due,  and  any  surplus  to 
the  mortgagor.  But,  inasmuch  as  by  the  terms  of  the  first 
article  the  conveyance  is  declared  to  be  for  the  purpose  of 
securing  the  payment  of  the  interest  as  well  as  the  principal  of 
the  bonds,  and  by  the  fourth  article,  the  mortgagor's  right 
of  possession  terminates  upon  a  default  in  the  payment  of 
interest  as  well  as  principal,  on  any  of  the  bonds,  we  are  of 
opinion  that,  independently  of  the  provisions  of  the  other 
articles,  the  trustees,  or  on  their  failure  to  do  so,  any  bond- 
holder, on  non-payment  of  any  instalment  of  interest  on  any 
bond,  might  file  a  bill  for  the  enforcement  of  the  security,  by 
the  foreclosure  of  the  mortgage  and  sale  of  the  mortgaged 
property.  This  right  belongs  to  each  bondholder  separately, 
and  its  exercise  is  not  dependent  upon  the  co-operation  or  con- 
sent of  any  others,  or  of  the  trustees.  It  is  properly  and  strictly 
enforceable  by,  and  in  the  name  of,  the  latter,  but,  if  necessary, 
may  be  prosecuted  without  and  even  against  them.  It  follows 
from  the  nature  of  the  security,  and  arises  upon  its  face,  unless 
restrained  by  its  terms.  And  in  case  the  proceeding  results 
finally  in  a  sale  9f  the  mortgaged  premises,  the  sale  is  made 
free  from  the  equity  of  redemption  of  the  mortgagor,  and  all 
holders  of  junior  incumbrances,  if  made  parties  to  the  suit,  and 
is  of  the  whole  premises,  when  necessary  to  the  payment  of  the 
amount  due,  or  when  the  property  is  not  properly  divisible ;  it 
conveys  a  clear  and  absolute  title,  as  against  all  parties  to  the 
suit,  or  their  privies,  and  the  proceeds  of  the  sale  are  distributed 
after  payment  of  the  amount  due,  for  non-payment  of  which 
the  sale  was  ordered,  in  satisfaction  of  the  unpaid  debt  re- 
maining, whether  due  or  not.  Olcott  v.  Bynum^  17  Wall.  44 ; 
Burrawea  v.  Molhy^  2  Jo.  &  Lat.  521.  This  doctrine  is 
stated  by  this  court  in  Howell  v.  Western  Railroad  Company^ 
94  U.  S.  468,  466,  where  an  authoritative  rule  of  practice  in 
such  cases  is  prescribed.  **  We  are  of  opinion,  then,"  say  the 
court,  speaking  by  Mr.  Justice  Miller,  ^^  that  there  is  'due  from 
the  railroad  company  to  plaintifiE  the  amount  of  his  overdue 
and  unpaid  coupons.  For  this  sum,  whatever  it  may  be,  he  has 
a  right  to  a  decree  m»£,  according  to  the  chancery  practice,  -r- 
a  decree  which  will  ascertain  the  sum  so  due  and  give  the  com- 
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pany  a  reasonable  time  to  pay  it,  say  ninety  days  or  six  months, 
or  until  the  next  term  of  the  court,  in  the  discretion  of  that 
court.  If  this  sum  is  not  paid,  the  court  must  then  order  a 
sale  of  the  mortgaged  property,  with  a  foreclosure  of  all  rights 
subordinate  to  the  mQrtgage,  with  directions  to  bring  the  pur- 
chase-money into  court.  If  the  case  proceeds  thus  far,  the 
plaintifiE  will  have  a  lien  on  the  money  thus  paid  into  court,  not 
only  for  his  overdue  coupons,  but  for  his  principal  debt,  and  it 
must  i>e  provided  for  in  the  order  distributing  the  proceeds  of 
the  sale.  If,  however,  the  company  shall  pay  the  sum  found 
due  in  the  decree  niai^  no  further  proceeding  can  be  had  until 
another  default  of  interest  or  of  the  principal." 

The  decree  nisi^  liientioned  in  this  extract,  like  that  in  a 
suit  against  an  infant,  in  which  a  day  is  given  him  to  show 
cause  against  it,  after  he  attains  full  age,  and  like  that,  where 
the  bill  is  ordered  to  be  taken  pro  cai\fes80^  is  preliminary  in 
its  nature,  requiring  a  further  order  to  complete  it.  Accoifding 
to  the  practice  of  the  English  chancery,  a  decree  of  this  nature 
in  a  foreclosure  suit,  after  directing  an  account  to  be  taken  of 
the  principal  and  interest  due  to  the  complainant  upon  the 
mortgage,  orders,  that  upon  the  defendant's  paying  the  amount 
ascertained  and  certified  or  found  to  be  due,  within  six  months, 
at  such  time  and  place  as  are  appointed,  the  complainant  shall 
reconvey  the  mortgaged  premises ;  but  that  in  default  of  such 
payment,  the  defendant  shall  thenceforth  be  absolutely  de* 
barred  and  foreclosed  of  his  equity  of  redemption.  It  is  neces- 
sary, however,  for  the  complainant,  in  order  to  complete  his 
title,  to  procure  a  final  ^ order  confirming  it;  otherwise  the 
decree  of  foreclosure  will  not  be  pleadable.  This  order  of  con- 
firmation is  procured  on  proof  to  the  court  of  non-payment 
according  to  the  terms  of  the  decree.     2  Daniell,  Ch.  Pr.  997. 

The  time  usually  allowed  by  the  decree  to  pay  the  mortgage 
debt,  whether  on  a  bill  to  redeem  or  to  foreclose,  was  six 
months.  But  that  was  not  regarded  as  an  absolutely  fixed 
period,  but  might  be  varied  so  as  to  be  reasonable,  according 
to  the  discretion  of  the  court  and  the  particular  circumstances 
of  the  case.  The  courts,  however,  were  very  liberal  in  cases  of 
foreclosure,  in  extending  and  enlarging,  from  time  to  time,  this 
period  of  redemption,  though  not  in  cases  of  bills  to  redeem, 
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where  the  mortgagor  came  into  court  professing  his  readiness 
to  pay  the  amount  due,  when  ascertained,  nor  m  cases  of  sales, 
where  the  mortgagor  was  not  subjected  to  the  severe  and  abso- 
lute forfeiture  of  his  right.  Ferine  v.  Dunn,  4  Johns.  (N.  Y.) 
Ch.  140 ;  HarkinB  v.  Fonyth,  11  Leigh  (Va.),  294. 

Where,  according  to  the  English  practice,  a  sale,  instead  of 
foreclosure,  was  ordered,  the  form  of  the  decree  was  the  same, 
directing  the  sale,  in  the  event  of  a  default  being  made  in  pay- 
ment of  the  amount  found  due,  within  the  usual  time  of  six 
months,  or  within  a  shorter  period,  or  even  immediately,  if  by 
consent,  or  where  it  was  considered  to  be  for  the  benefit  of  all 
parties.     2  Daniell,  Ch.  Pr.  1266. 

In  the  early  practice  in  Kentucky^  the  preliminary  decree, 
finding  the  amount  due  and  giving  day  for  payment,  was  inter- 
locutory merely  and  separate  from  the  subsequent  decree,  find- 
ing the  default  in  not  performing  the  former  decree  and 
directing  a  sale  in  consequence  thereof.     Downing  v.  Falmatecr, 

1  Mon.  (Ky.)  64 ;  Oldham  v.  Halley,  2  J.  J.  Marsh.  (Ky.) 
118  ;  Hanks  v.  Greenwade^  5  id.  250 ;  Champlin  v.  Foster^  7  B. 
Mon.  (Ky.)  104.  The  ground  of  this  practice  seems  to  hav^ 
been,  that  the  mojlgagor  had  the  right  to  have  the  record  show 
that  he  had  failed  to  pay  according  to  the  decree  nisi  before  a 
sale  of  his  property  was  ordered.  But  there  seems  to  us  to  be* 
no  sufficient  reason  why,  as  it  was  according  to  the  English 
practice,  and  generally  in  this  country,  all. these  matters  may 
not  be  embraced  in  a  single  decree.  What  is  indispensable 
in  such  a  decree  is,  that  there  should  be  declared  the  fact, 
nature,  and  extent  of  the  default  which  constituted  tlie  breach 
of  the  condition  of  the  mortgage,  and  which  justified  the  com- 
plainant in  filing  his  bill  to  foreclose  it,  and  the  amount  due  on 
account  thereof,  which,  with  any  further  sums  subsequently 
accruing  and  having  become  due,  according  to  the  terms  of  the 
security,  the  mortgagor  is  required  to  pay,  within  a  reasonable 
time,  to  be  fixed  by  the  court,  and  which,  if  not  paid,  a  sale  of 
the  mortgaged  premises  is  directed.     Wbodard  v.  Fitzpatrick^ 

2  id.  61. 

This  is  that  final  decree  of  foreclosure  and  sale,  which  deter- 
mines and  fixes  the  rights  of  the  parties,  and  from  which,  on 
that  account,  an  appeal  lies.     Hay  v.  Law,  8  Crunch,  179 ; 
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Whiting  v.  Bat^  of  the  United  States,  IS  Pet.  6 ;  Forgay  v. 
Conrady  6  How.  201 ;  Railroad  Company  v.  Swasey,  23  Wall. 
405. 

But  as  in  cases  of  strict  foreclosure,  so  in  cases  of  sale,  the 
equity  of  the  mortgagor  as  against  the  mortgagee  is  not  ex- 
hausted until  sale  actually  confirmed ;  for  if  at  any  time  prior 
he  should  bring  into  court,  for  the  mortgagee,  the  amount  of 
the  debt,  interest  and  costs,  he  will  be  allowed  to  redeem. 

It  is  the  deed  made  to  the  purchaser,  actually  transferring 
the  title  of  the  parties  to  the  suit,  that  terminates  the  mortga- 
gor's equity  of  redemption.  Brine  v.  Insurance  Company^  96 
U.  S.  627. 

It  is  obvious  that  the  finding  of  the  amount  due,  for  non* 
payment  of  which,  according  to  the  terms  of  the  decree,  the 
mortgaged  property  is  ordered  to  be  sold,  is  the  foundation 
of  the  right  of  the  mortgagee  further  to  proceed,  and  a  sub- 
stantial error  in  that  finding  must,  on  appeal,  vitiate  all  subse- 
quent proceedings.  Unlike  a  calculable  error  in  the  amount 
of  a  personal  judgment  which  may  be  cured  by  a  remittitur^  it 
is  otherwise  incurable;  for,  as  it  is  an  illegal  exaction,  made  as 
a  condition  for  preserving  the  rights  of  the  mortgagor  in  his 
estate,  and,  if  executed,  depriving  him  wrongfully  of  them,  it 
propagates  itself  through  all  subsequent  stages  of  the  cause. 
The  right  to  redeem  is  a  favorite  equity,  and  will  not  be  taken 
away,  except  upon  a  strict  compliance  with  the  steps  necessary 
to  divest  it.  Bigler  v.  Waller,  14  Wall.  297;  Shillaber  v. 
Robinson,  97  U.  S.  68.  In  Clark  v.  Reyhum,  8  Wall.  818,  a 
decree  of  strict  foreclosure,  which  contained  no  finding,  either 
of  the  fact  or  amount  of  the  alleged  indebtedness,  and  gave  no 
time  within  which  to  pay  or  redeem,  was  reversed  on  these 
grounds,  although  the  bill  was  taken  pro  confesso  as  to  the  parties 
having  the  entire  beneficial  interest,  and  contained  an  averment 
of  the  precise  amount  of  the  mortgage  debt  then  due.  The 
same  consequences  undoubtedly  would  have  followed,  if  it  had 
been  a  decree  of  foreclosure  and  sale,  instead  of  a  strict  fore- 
closure ;  and  the  error  is  as  vital  where  a  larger  amount  than 
is  actually  due  is  ordered  to  be  paid,  as  where  there  is  a  failure 
to  find  what  amount  is  due.  ^^ 

It  becomes,  then,  of  the  first  importance  to  ascertain  whether 
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'the  decree  of  foreclosare  and  sale,  in  tbe  present  case,  found 
dae  and  required  to  be  paid,  as  the  condition  of  exercising  the 
right  to  redeem,  a  larger  sum  than  was  then  due. 

The  errors  alleged  in  the  amount  are  two.  The  first  is,  that 
there  was  declared  to  be  payable  $252,220,  the  amount  of  the 
several  coupons,  maturing  from  Oct.  1,  1878,  to  April  1, 1876, 
'^^  both  inclusive,  the  payment  of  which,  it  is  claimed,  as  to  all 
the  bonds  of  the  Illinois  Division,  except  $698,500  thereof,  had 
b0en,  by  the  funding  agreements,  extended  until  Feb.  1, 1879. 
The  second  is,  that  the  principal  sum  of  $2,500,000  of  iiiese 
bonds,  contrary  to  the  agreement  between  the  parties,  was  also 
declared  to  be  due  and  payable.  The  appeUants  insist  that  the 
only  indebtedness  of  the  railroad  company  to  the  bondholders, 
represekited  by  the  complainants  at .  the  time  of  the  filing  of 
their  bill,  was  the  past-due  interest  on  six  hundred  and  ninety^ 
nine  bonds,  the  interest  warrants  of  which  had  not  been 
funded,  amounting  to.  about  the  sum  of  $147,000. 

It  appears  from  a  statement  in  the  record,  admitted  to  be 
correct,  that  there  had  been  deposited  and  exchanged  for  con- 
vertible bonds  the  four  coupons  maturing  on  and  from  Oct.  1, 
1878,  to  April  1,  1875,  on  $271,500  of  the  Illinois  Division 
bonds,  and  that  by  the  terms  of  the  agreement  under  which 
that  exchange  was  effected,  dated  Nov.  11, 1878,  it  was  not  to 
be  binding  unless  assented  to  in  writing  by  a  majority  in  in- 
terest of  the  bondholders.  In  point  of  fact,  such  majority 
did  not  assent  to  it ;  but  under  the  second  proposition,  dated 
Nov.  20, 1878,  the  four  cori'espdnding  coupons  on  $1,580,000 
of  the  bonds,  were  deposited  and  exchanged  for  certificates  of 
indebtedness. 

It  appears  further  that  the  railroad  company  paid  the  accruing 
interest  on  the  convertible  bonds  and  certificates  of  indebted- 
ness, issued  under  these  arrangements,  which  became  due  prior 
to  the  filing  of  the  bill,  except  $8,167.77,  which  was  not  pre- 
sented. The  default  in  respect  to  the  coupons  surrendered  was, 
by  the  terms  of  the  funding  agreements,  waived  as  long  as  the 
interest  upon  the  securities  substituted  for  them  was  punctually 
paid,  so  that  at  the  date  of  the  filing  of  the  bill  there  was  no 
subsisting  default  in  the  payment  of  interest,  except  upon  the 
$698,500  of  bonds  which  had  not  been  funded. 
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The  master  finds  —  and  his  report  in  that  respect  is  the  pred- 
icate of  the  decree  —  that  divers  coupons  falling  due  Oct.  1, 
1873,  were  presented  on  that  day,  and  that  payment  thereof 
was  demanded  and  refused,  and  that  one  of  such  coupons  was 
protested  for  such  non-payment  more  than  six  months  prior  to 
the  institution  of  the  suit,  and  the  written  declaration  of  the 
trustees,  that  the  principal  of  the  bonds  had  thereby  become 
due. 

There  are  some  statements  in  the  answers,  and  in  the  testi- 
mony of  some  of  the  witnesses,  that  coupons  due  Oct.  1, 1873, 
were  presented  for  payment  and  were  not  paid ;  but  there  is  no 
proof  of  the  fact  as  to  any  particular  coupon  identified  for  that 
purpose,  and  we  have  carefully  searched  the  record  in  vain  for 
any  evidence  whatever  that  any  coupon,  not  afterwards  funded, 
was  presented  and  payment  thereof  refused.  The  master  him- 
self does  not  report  any  such.  It  is  entirely  consistent  with 
his  finding,  and  with  the  evidence  on  which  it  professes  to  be 
founded,  that  the  payment  of  every  coupon  falling  due  Oct.  1, 
1873,  presented  for  payment  on  or  after  that  day,  and  pay- 
ment whereof  was  refused,  was  extended  by  the  subsequent 
agreements  to  fund  them.  The  intervening  petition  of  Osgood 
and  others,  if  it  be  considered  as  a  pleading  whereby  <they  were 
allowed  to  become  co-complainants,  does  not  allege  that  any 
one  of  the  coupons  held  by  them  was  presented  for  payment. 
It  is  averred  that  large  numbers  of  the  coupons  maturing  on 
Oct.  1,  1873,  were  presented,  and  payment  thereof  was  de- 
manded and  refused  on  that  day,  but  the  allegation  that  any 
such  coupon  was  held  by  either  of  the  petitioners  seems  to  have 
been  studiously  avoided ;  and  stress  is  laid  on  averments  of 
fraudulent  misrepresentations  which  induced  bondholders  to 
fund  their  coupons,  in  support  of  which  the  master  reported 
that  no  testimony  was  offered,  and  upon  the  insolvency  of  the 
company,  which  is  entirely  immaterial  upon  the  question  of  an 
actual  default.  It  is  averred  in  the  petition  that  coupons  were 
presented  and  payment  demanded  in  December,  1874,  which 
had  become  due  the  previous  April,  and  the  master  so  reports 
as  to  one ;  but  the  only  evidence  that  appears  in  the  record  is 
an  admission  of  the  railroad  compan}^  in  its  sixth  exception  to 
the  master's  report,  where  it  is  accompanied  by  the  statement 
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that  snch  demand  and  refusal  was  leas  than  six  months  before 
the  filing  of  the  bill,  'and  could  not,  therefore,  have  been  the 
foundation  of  the  declaration  that  the  principal  of  the  mortgage 
debt  had  become  payable,  which,  in  fact,  was  not  predicated 
upon  that  default,  but  rested  solely  on  the  non-payment  of  the- 
coupons  due  Oct.  1,  1873. 

There  is  nothing  in  the  record  to  show  that  any  one  of  the 
bondholders,  who  had  funded  his  coupons,  claimed  the  right  to 
rescind  the  funding  agreements,  or  that  any  step  to  do  so  had 
been  taken  or  authorized. 

It  is  true  that  after  the  filing  of  the  bill,  and  the  appoint- 
ment of  a  receiver,  the  company  ceased  to  pay  interest  upon 
its  securities.  That  was  but  the  natural  consequence  of  the 
litigation ;  and  in  taking  a  decree  for  foreclosure  and  sale,  it 
might  have  been  in  strict  accordance  with  the  equitable  rights 
of  bondholders  who  had  funded  their  coupons,  to  have  re- 
scinded the  funding  agreements,  as  incapable  of  execution. 
But  the  legal  effect  of.  this  would  have  been  merely  to  find  as 
the  true  amount  of  the  mortgage  debt  then  due,  necessary  to  be 
paid  to  avoid  a  sale,  the  whole  amount  of  interest  unpaid  on 
all  the  coupons.  It  would  not,  bowever,  have  put  the  com- 
pany in  default  as  to  the  funded  coupons  from  the  b^inning, 
nor  deprived  it  of  the  benefit  of  the  waiver  of  that  default, 
arising  from  the  fact  of  funding.  It  would  have  cancelled  the 
arrangement  only  as  and  from  the  date  of  the  decree  itself, 
without  impairing  its  antecedent  effect  by  retroaction.  It  is 
true,  that  .where  a  mortgage  has  been  given  to  secure  a  debt 
payable  in  instalments,  and  a  bill  has  been  filed  for  foreclosure 
and  sale,  upon  a  default  as  to  one,  the  decree  may  require 
payment  of  all  instalments  then  due,  though  maturing  since 
the  institution  of  the  suit ;  but  that  principle  does  not  suffice 
to  bring  the  case  of  the  appellees  within  the  meaning -of  the 
eighth  article  of  the  conditions  of  the  mortgage,  so  as  to  justify 
the  deci^ee  requiring  payment  of  the  principal  of  the  debt,  as 
presently  due.  For  by  the  terms  of  that  provision  the  entire 
debt  does  not  become  absolutely  due,  on  the  default  of  the 
company,  continued  for  six  months,  without  the  consent  of  the 
holder,  to  pay  an  interest  coupon  ;•  but  only  at  the  election  of 
the  trustees,  as  declared  by  them  and  notified  to  the  mortgagor. 
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And  the  forfeiture  of  the  time  of  payment  to  be  established  in 
a  given  ease  must  stand  or  fall  upon  the  fact  of  such  declara- 
tion and  notice,  as  it  may  be  justified  or  not  by  the  circum- 
stances existing  when  they  were  made.  It  cannot  be  supported 
by  subsequent  occurrences.  It  follows,  therefore,  that  the 
claim  in  support  of  the  finding  that  the  whole  debt  had  become 
due  must  rest  exclusively  upon  the  alleged  default  of  Oct.  1, 
1878,  and  that,  as  we  have  seen,  is  not  sulficient. 

It  does  not  affect  this  conclusion,  that  by  the  terms  of  the 
sixth  article  of  the  conditions  of  the  mortgage  it  is  provided 
that  upon  the  exercise  of  the  power  thereby  conferred,  result- 
ing in  a  sale  of  the  mortgaged  premises,  for  a  single  default  in 
the  payment  of  interest  (it  may  be  one  coupon  merely),  the 
property  is  to  be  sold  as  an  entirety,  and  free  of  the  incum- 
brance of  the  mortgage,  so  as  to  pass  all  the  title,  both  of 
mortgagor  and  mortgagee,  and  that  the  proceeds  of  the  sale 
are  to  be  applied,  after  payment  of  overdue  interest,  to  the 
payment  of  the  principal  of  the  debt,  though  not  yet  due. 
This  provision  does  not,  either  in  terms  or  in  effect,  make  the 
whole  debt  due  before  the  stipulated  day  of  payment.  It  is 
simply  the  application  to  the  case  of  a  sale  by  the  trustees 
under  the  power,  of.  the  practice  of  courts  of  equity  in  cases 
of  judiciaf  sales  upon  foreclosure.  In  either  case  the  right  of 
the  mortgagee  to  redeem,  and  thus  prevent  the  sale,  Is  pre- 
served, on  payment,  not  of  the  unmatured  principal  sum  of 
the  debt,  but  merely  of  the  interest  then  actually  due  and  in 
arrears,  —  the  very  right  which,  by  the  decree  now  in  question, 
was  denied.  If  authority  is  needed  on  such  a  proposition,  it 
will  be  found  in  Holden  v.  Gilbert^  7  Paige  (N.  .Y.),  208,  and 
Olcott  V.  Bynum,  17  Wall.  44. 

This  right  cannot  be  regarded  as  other  than  important  and 
valuable.  Its  denial  in  the  present  case  was  a  substantial  and 
serious  wrong.  This  is  manifest  from  the  bare  statement  that 
the  decree  required  payment,  within  twenty  days,  of  $2,500,000, 
which  we  find  was  not  due,  as  a  condition  of  preventing  the 
sale^f  property,  which,  it  is  admitted,  was  worth  more  than 
this  debt,  and  which,  according  to  the  testimony  in,  the  case, 
was  earning  more  than  enough  to  pay  the  current  interest  on 
this  mortgage.     The  receiver  states  the  net  earnings  for  the 
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year  1874  at  $830,615.75,  and  adds,  speaking  July  31,  1875, 
that  **  the  present  year,  like  the  preceding,  is  of  almost  unex- 
ampled depression  in  most  branches  of  business  upon  which 
the  consumption  of  coal  depends,"  the  transportation  of  which 
was  the  main  trafBc  of  the  road ;  and  adds  that  he  believes, 
on  the  reasons  he  states,  that  ^  it  is  practicable,  in  a  year  of 
fair  prosperity,  to  increase  the  earnings  from  fifty  to  eighty 
per  cent  over  those  of  1874."  Upon  such  a  showing,  it  is 
immaterial  to  say  that  the  railroad  company  was  commercially 
insolvent,  not  being  able  to  pay  all  its  obligations  as  they 
matured ;  for  the  fact,  if  admitted,  would  not  a£Fect  its  legal 
or  equitable  rights,  much  less  be  allowed  to  deprive  its  other 
creditors,  junior  incumbrancers  and  lienholders,  of  their  right 
to  prevent  a  sale  and  sacrifice  of  the  property  by  paying  the 
comparatively  small  amount  of  the  interest,  justly  due,  upon 
the  first-mortgage  bonds,  and  thus  preserving  their  own  estates 
and  interests  as  well  as  those  of  the  mortgagor.* 

The  second  assignment  of  error  which  we  have  noted  is,  in . 
our  opinion,  also  well  -founded. 

The  eighth  article  of  the  conditions  of  the  mortgage,  which 
relates  to  this  subject,  contains  the  provision  that,  after  the 
principal  of  the  bonds  has  been  declared  by  the  trustees  to 
have  become  due,  by  reason  of  the  default  therein  described, 
and  the  naortgagor  notified  thereof,  the  trustees,  ''upon  the 
written  request  of  the  holders  of  a  majority  of  .the  said  bonds 
then  outstanding,  shall  proceed  to  collect  both  principal  and 
interest  of  all  such  bonds  outstanding,  by  foreclosure  and  sale 
of  said  property,  or  otherwise,  as  herein  provided." 

It  is  contended  on  behalf  of  the  appellees,  that  without  the 
last  clause  the  trustees  have  the  sole  right  to  act,  according  to 
iheir  discretion  and  npon  their  own  motion,  in  declaring  the 
principal  sum  due  on  account  of  the  default;  and  that  upon 
such  declaration  and  notice  by  the  trustees  the  whole  sum 
becomes  due  irrevocably  for  all  the  purposes  of  the  mortgage ; 
so  that  thereafter  the  trustees,  at  their  option,  may  file  a  bill 
for  forecl68ure  and  sale,  or  may  intervene,  in  case  such  a  bill  is 
filed  by  any  bondholder^  and  thereupon  the  amount^  decreed 
must  be  the  amount  thus  declared  to  be,  and  hence,  actually 
due;  and  that  the  office  of  the   clause  in  reference  to  the 
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written  request  of  a  majority  of  the  bondholders  is  merely  to 
make  the  obligation  of  the  trustees  imperative,  instead  of 
optional. 

We  cannot  agree  to  that  construction  of  the  provision.  The 
whole  article  must  be  taken  together.  It  is,  in  fact,  a  unit, 
and  is  directed  to  a  single  end.  And  the  nature  of  the  pro- 
vision and  the  character  of  its  object  must  be  taken  into  con- 
sideration as  furnishing  the  rule  of  its  interpretation.  It  is  an 
agreement  which  the  parties  were  at  liberty  to  make.  There 
is  nothing  in  it  illegal  or  contrary  to  public  policy.  And 
while  it  is  in  the  nature  of  a  forfeiture,  it  is  one  against  which, 
when  it  has  taken  place  according  to  the  fair  meaning  of  the 
parties,  courts  of  equity  will  not  relieve.  It  was  so  held  in 
Nbyea  v.  Clark^  7  Paige  (N,  Y.),  179 ;  Noonan  v.  Lee^  2  Black, 
499 ;   Olcott  v.  Bynum,  17  Wall,  44. 

The  stipulation,  nevertheless,  is  in  the  nature  of  a  penalty, 
and  may  be  regarded  as  stricti  JuriSj  to  be  construed  fairly  and 
reasonably,  according  to  the  meaning  of  the  parties,  but  lean- 
ing, if  need  be,  in  any  case  of  ambiguity,  in  favor  of  the 
debtor.  And  the  construction,  in  the  present  instance  at  least, 
which  favors  him,  does  not  discriminate  against  the  bond- 
holders as  a  class,  but  rather  between  the  interests  of  the 
whole  number,  represented  by  the  trustees  and  controlled  by 
a  majority,  and  those  of  a  single  creditor,  or  a  minority,  asso- 
ciated in  the  like  case,  pursuing  their  remedy  as  individuals. 
For  while,  as  we  have  seen,  one  or  any  number  of  bondholders 
may  prosecute  a  bill  to  foreclose  the  mortgage,  upon  default  as 
to  payment  of  a  single  coupon,  or  the  trustees  may  intervene 
on  behalf  of  all  for  the  same  purpose,  because  the  failure  to 
pay  a  single  instalment  of  interest  is  made  a  breach  of  the 
condition  of  the  mortgage  ;  yet  it  is  apparent  that  one  purpose 
at  least  of  the  clause  in  question  was  to  protect  the  bond- 
holders as  a  class  against  the  views  of  individuals  and  com- 
binations of  individuals,  being  a  minority,  pursuing  separate 
interests. 

In  declaring  the  principal  sum  due  before  the  date  fixed  by 
the  credit,  upon  a  default  in  the  payment  of  interest,  the  trus- 
tee is  acting  for  the  whole  number  of  bondholders,  and  the 
provision  that  subjects  his  action  in  enforcing  the  stipulation 
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to  the  wishes  of  a  majority  is  meant,  as  we  think,  for  the  pro* 
tection  of  the  class.  Many  cases  may  be  mentioned  to  ilhistrate 
the  importance  in  their  interests  of  such  a  control,  rather  than 
to  put  it  in  the  power  of  one  or  a  minority  to  require  all  to 
accept  what  the  majority  might  consider  to  be  a  premature  and 
less  valuable  satisfaction  for  their  existing  security.  The  larger 
number  might  think  it  to  their  advantage  even  to  defer  the  col- 
lection of  their  overdue  interest,  much  less  not  to  anticipate  the 
payment  of  the  principal,  even  when  the  security  was  ample 
to  meet  both ;  for  they  might  esteem  the  ultimate  investment 
higher  than  present  payment.  While  they  could  not  and  ought 
not  to  prevent  others,  even  a  single  individual,  from  exacting 
the  promptest  payment  of  what  is  due  and  may  be  important 
as  current  income,  by  legal  process,  they  may  nevertheless 
rightfully  object  to  an  anticipation  of  payment  that  may,  in 
their  opinion,  prove  to  be  a  sacrifice.  And  this  becomes 
especially  important  when  the  present  value  of  the  security  is 
insufficient  to  prepay  the  incumbrance,  but  contains  the  solid 
promise  of  future  indemnity  as  an  investment.  It  is  that  inter- 
est we  think,  that  dictated  the  clause  in  question,  and  can  be 
satisfied  only  by  the  construction  which  secures  to  the  majority 
of  the  bondholders  the  right  to  veto  the  proceeding  of  the 
trustees. 

Indeed,  the  other  construction  contended  for,  which  gives  to 
the  majority  only  the  right  to  make  the  obligation  of  the  trus- 
tees to  proceed,  imperative,  renders  it  nugatory.  For  upon 
that  supposition,  the  debt  having  become  fully  due,  by  the 
declaration  and  notice  of  the  trustees,  for  all  the  purposes  of 
the  mortgage,  if  they  should  delay  or  refuse  to  file  a  bill  for 
foreclosure  and  sale,  it  would  still  be  in  the  power  of  a  single 
bondholder  to  proceed  for  himself  and  associates  directly  for 
the  same  object,  and  to  procure  the  same  relief. 

It  is  therefore  our  opinion  that,  even  had  the  trustees  right- 
fully declared  the  principal  sum  of  the  mortgage  debt  due,  and 
given  the  proper  notice  thereof,  nevertheless,  the  foundation 
for  proceeding  to  foreclose  for  that  cause,  and  of  the  decree 
requiring  payment  of  that  amount,  would  fail,  without  proof 
that  the  bill  had  been  filed  for  that  purpose,  upon  the  written 
request  of  the  holders  of  a  majority  of  the  bonds  then  out- 
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standing.     It  is  not  disputed  that  no  snch  proof  is  to  be  found 
in  this  record. 

Other  errors  than  those  already  discussed  have  been  assigned 
upon  both  appeals,  iii^hich,  as  in  the  further  progress  of  the 
cause  they  may  not  arise  again,  we  have  not  considered  and  do 
not  therefore  pass  upon. 

For  the  reasons  already  given,  both  decrees  will  be  reversed, 
an4  the  cause  remanded  with  instructions  to  proceed  in  con- 
formity with  this  opinion. 

So  ordered. 

Mr.  Chibf  Jttsticb  Waitb,  with  whom  concurred  Mb. 
JUSTIOB  Hablan,  dissenting. 

I  am  unable  to  agree  to  the  judgment  in  this  case.  In  my 
opinion  default  had  been  made  in  the  payment  of  the  interest 
on  some  of  the  bonds,  within  the  meaning  of  the  eighth  clause 
of  the  mortgage.  The  company  having  given  notice  that  the 
coupons  due  Oct.  1,  1878,  would  not  be  paid  if  presented, 
no  presentation  was  necessary  in  order  to  create  the  default. 
This  notice  was  a  waiver  of  a  presentation  in  form.  Coupon- 
holders  were  in  effect  told  it  was  useless  to  make  a  demand, 
because  if  made  it  would  not  be  met.  Confessedly  this  default 
as  to  the  Coupons  on  $698,000  of  the  bonds  continued  more 
than  six  months.  Holders  of  bonds  to  this  amount  declined  to 
enter  into  the  scheme  for  extension.  They  kept  their  coupons, 
hoping  some  plan  might  be  devised  for  payment,  but  retaining 
all  their  rights  under  the  mortgage,  if  their  hopes  were  not 
realized. 

This  default  having  happened,  and  having  continued  more 
than  six  months  without  the  consent  of  the  holders  of  the 
coupons,  by  the  express  terms  of  the  eighth  clause,  the  prin- 
cipal of  all  the  bonds  secured  by  the  mortgage  became  imme- 
diately due  and  payable.  If  after  that  the  holders  of  a  majority 
of  the  outstanding  bonds  had  requested  the  trustees  in  writing 
to  foreclose  the  mortgage,  it  would  have  become  the  imperative 
duty  of  the  trustees  to  institute  the  necessary  proceedings  for 
that  purpose.  But  if  no  such  request  was  made,  it  seems  to 
me  that  the  trustees  were  not  precluded  from  commencing  sucli 
proceedings  on  their  own  motion,  in  case  the  safety  of  the  trust 
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made  it  necessary.  It  is  possible,  if  a  majority  of  the  bond- 
holders had,  in  an  appropriate  way,  interfered  to  prevent  the 
trustees  from  going  on,  some  relief  might  have  been  afforded 
them ;  but  when  all  came  in  and  availed  themselves  of  what 
had  been  done,  the  corporation  was  in  no  position  to  defend, 
because  a  request  had  not  been  formally  made  in  advance.  As 
to  the  corporation,  the. principal  of  the  bonds  became  due  and 
payable  when  a  default  occurred  which  continued  the  requisite 
length  of  time.  Whether  a  foreclosure  should  be  had  because 
of  the  default,  rested  alone  with  the  bondholders  and  trustees. 
The  provision  in  the  moitgage  for  the  written  request  was,  as 
it  seems  to  me,  not  for  the  protection  of  the  company,  but  the 
bondholders.  If  the  bondholder  are  satisfied  with  what  the  trus- 
tees have  done,  the  corporation  is  in  no  condition  to  complain. 

That  the  trustees  were  justified  in  commencing  proceedings 
on  their  own  motions  seems  to  me  clear.  Some  of  the  bond- 
holders, having  coupons,  and  bonds,  as  to  which  default  had 
been  made,  began  a  suit  for  foreclosure  in  a  state  court,  and 
secured  the  appointment  of  a  receiver.  The  company  was  very 
much  embai^assed  financially,  and,  so  long  as  the  receivership* 
continued,  could  do  nothing  to  extricate  itself  from  its  diffi- 
culties. It  was  a  necessity,  therefore,  for  the  trustees  to  inter- 
fere. When  they  did,  the  company  did  not  relieve  itself  from 
the  consequences  of  its  default  in  the  payment  of  coupons  on 
the  $698,000  of  bonds.  All  the  bondholders  seem  to  have  been 
satisfied  with  what  was  done,  and  they  united  with  the  trustees 
in  pressing  the  foreclosure. 

Under  these  circumstances,  in  my  opinion,  the  court  properly 
treated  the  principal  of  all  the  bonds  as  due,  and  decreed 
accordingly. 

These  cases  were  decided  at  the  last  term,  before  the  f^)point- 
ment  of  Mb.  Justiob  Geay  and  Mb.  Justicb  Blatchfobd. 

A  petition  for  a  rehearing  in  the  second  case  was  then  filed. 
They  took  no  part  in  the  subsequent  action  of  the  court. 

Mb.  Justicb  Matthbws  delivered  the  opinion  of  the  court. 

Since  the  announcement  of  our  former  opinion,  the  appellees, 

having  filed  a  petition  for  rehearing,  have  suggested  that  the 


Oct  1882.]    Chicago  and  Yinceknes  ILB.  Co.  v.  Fosdick.    81 

decree  brought  np  by  the  appeal  in  the^^econd  case  is  not,  what 
it  18  recited  to  be,  in  the  prayer  for  appeal  in  the  Circuit  Court, 
—  viz.  the  decree  confirming  the  sale  of  the  mortgaged  property 
under  that  of  foreclosure  and  sale, — but  one  rendered  sub- 
sequently thereto,  and  merely  in  execution  of  it,  and  that  it  is, 
therefore,  not  the  subject  of  an  appeal,  and  claim  that  the 
present  appeal  should  be  dismissed  for  want  of  jurisdiction. 

The  appeal  prayed  for  and  allowed  in  the  Circuit  Court  is 
recited  in  the  petition  therefor  filed  March  26, 1879,  to  be  as 
follows:  — 

'^From  the  decree  entered  April  12,  1877,  confirming  the 
report  of  the  sale  of  the  property  of  the  defendant  railroad 
company. 

"From  the  decree  of  April  16,  1877,  ordering  the  delivery 
of  the  deed  and  possession  of  the  property  to  the  purchasers,. 
Frederick  W.  Huidekoper,  Thomas  W.  Shannon,  and  John  M. 
Dennison. 

"From  the  decree  entered  in  said  cause  on  the  nineteenth 
day  of  November,  1877,  in  favor  of  Frederick  W.  Huidekoper, 
Thomas  W.  Shannon,  and  John  M.  Dennison,  and  against  the 
said  Chicago,  Danville,  and  Vincennes  Railroad  Company,  for 
the  sura  of  91,808.646.46." 

The  two  decrees  last  named,  of  April  16,  1877,  and  of  Nov. 
19, 1877,  do  not  appear  in  the  record. 

An  examination  of  the  terms  of  the  decree  of  April  12, 
.  1877,  shows  that  it  is  a  decree,  confirming  the  report  of  the 
master,  upon  a  petition  of  the  purchasers,  Huidekoper,  Shan- 
non, and  Dennison,  asking  that  their  bid  may  be  satisfied  by  a 
surrender  of  bonds  and  coupons  without  furthei^cash  payment, 
and,  upon  that  surrender,  for  a  conveyance  of  the  title  to  the 
property,  and  to  be  let  into  possession.  What  prior  action  of 
the  court,  upon  a  report  of  the  sale,  had  taken  place,  the  tran- 
script of  the  record  before  us  does  not  disclose.  Counsel  for 
the  appellees  state  that  there  was  in  fact  a  prior  decree,  con- 
firming the  sale,  rendered  on  Feb.  26,  1877,  from  which  no 
appeal  was  perfected,  and  produce  in  support  of  their  statement 
what  is  called  a  supplemental  transcript  of  the  record,  contain- 
ing such  a  decree.  This,  however,  we  cannot  at  present  con- 
sider or  act  upon,  further  than  to  say  that,  in  view  of  the 
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suggestions  made,  and  to  enable  the  parties  to  present  what- 
eyer  questions  arise  upon  the  record  as  it  is  now  before  us,  oi 
upon  a  complete  record,  when  supplied,  upon  the  appeal  prayed 
for  and  perfected  on  March  26,  1879,  the  application  for  a 
rehearing  is  granted;  and  the  decree  of  this  court  rendered  at 
the  present  term,  so  far  only  as  it  -reyerses  any  of  the  decrees 
embraced  in  this  appeal,  is  to  that  extent  and  for  that  purpose 
set  aside. 

At  the  present  term  the  case  was  argued  by  Mr.  Edwin 
Walker  and  Mr.  R,  Biddle  Roberts  for  the  appellants,  and  by 
Mr.  Henry  Crawford^  Mr.  Charles  B.  Lawrence^  and  Mr.  Mel- 
ville W.  Fuller  for  the  appellees. 

Mb.  Justice  Matthews  deliyered  the  opinion  of  the 
court. 

This  appeal,  heard  during  the  last  term  with  that  from  the 
decree  of  foreclosure  and  sale  in  the  same  case,  was  taken  from 
three  decrees  rendered  after  the  sale  had  taken  place.  Huide- 
koper,  Shannon,  and  Dennison,  the  purchasers  of  the  mort- 
gaged property*  sold  under  the  decree  of  foreclosure,  who  are 
appellees  in  this  appeal,  were  not  parties  to  the  former  appeal. 
All  th'd  decrees  appealed  from,  including  those  now  in  ques- 
tion, were  included  in  the  order  of  reyersal  made  at  the  former 
hearing;  but  on  a  petition  for  rehearing,  it  was  called  to  the 
attention  of  the  court  that  the  transcript  of  the  record  was 
imperfect  and  incomplete,  the  decree  confirming  the  sale  hay- 
ing been  omitted,  and  that  the  petition  for  the  present  appeal 
contained  a  misrecital,  that  the  decree  entered  April  12,  1877, 
was  the  decree  "confirming  the  report  of  the  sale  of  the  prop- 
erty of  the  defendant  railroad  company."  X^e  order  of  re- 
yersal was,  therefore,  set  aside  as  to  the  decrees  embraced  in 
the  present  appeal,  and  a  rehearing  granted.  The  cause,  on 
that  rehearing,  has  now  been  heard  at  the  present  term  upon 
the  whole  record,  as  amended  and  perfected. 

From  that  it  now  appears  that  on  Feb.  17, 1877,  the  master 
filed  his  report  of  the  sale,  and  the  purchasers,  their  petition 
for  its  confirmation,  and  for  other  relief ;  and  it  was  on  that 
day,  on  motion  of  the  complainants'  solicitors,  ordered  that  the 


Oct.  1882.]    Chicago  and  Vincennes  RB.  Go.  v.  Fosdick.    88 

report  and  sale  be  confirmed,  unless  objections  tbereto  should  be 
filed  on  or  before  the  Friday  next  following,  for  which  day  it 
was  set  for  hearing.  And  exceptions  having  been  in  the  mean 
time  filed  by  one  Slaughter,  on  Feb.  26, 1877,  the  court  oyer- 
ruled  the  exceptions,  and  as  the  order  reads,  ^^does  in  all  things 
confirm  the  sale  "  to  the  purchasers.  From  this  decree  an  ap- 
peal was  prayed  by  Slaughter,  but  was  not  perfected  or  pros- 
ecuted. The  petition  of  the  purchasers,  filed  Feb.  17,  1877,  in 
which  they  also  asked  for  the  immediate  discharge  and  payment 
of  their  bid,  had  been  referred  to  the  master,  whose  report  sub- 
sequently filed  was  confirmed  by  the  decretal  order  of  April 
12, 1877,  by  which  he  was  diredted,  on  the  surrender  to  him  of 
two  thousand  three  hundred  and  twenty-eight  first-mortgage 
Illinois  Division  bonds  of  the  defendant  railroad  company,  to 
execute  and  deliver  to  the  purchasers  a  deed  of  the  property 
sold,  and  thereupon  the  receiver  was  directed  to  let  them  into 
possession.  On  April  16,  1877,  the  master  having  reported 
the  execution  of  the  decree  of  April  12  by  the  delivery  of  the 
deed  and  the  acceptanc'3  of  thS  bonds,  a  further  decree  was 
entered  approving  and  confirming  the  same.  These  are  the 
two  decrees  first  named  in  the  prayer  for  the  present  appeal. 

It  is  now  contended  by  the  appellees  that  these  decrees  are 

merely  orders  in  execution  of  the  previous  decrees  of  the  court; 

are,  therefore,  not  final  in  the  sense  necessary  to  authorize  an 

appeal;  and  that  consequently,  as  to  them,  the  present  appeal 

'must  be  dismissed  for  want  of  jurisdiction. 

But  according  to  the  rule  sanctioned  and  adopted  in  Forgay 
Y.  Conrad^  6  How.  201,  and  Blossom  v.  Bailroad  Company ^ 
1  Wall.  655,  an  appeal  will  lie  from  such  decrees,  according 
to  the  nature  of  their  subject-matter  and  the  rights  of  the 
parties  affected. 

In  the  present  case  the  decree  of  April  12,  1877,  in  effect, 
distributes  the  proceeds  of  the  sale  upon  the  basis  of  the  finding 
and  declaration  in  the  decree  for  foreclosure,  that  the  principal 
of  the  bonds  had  become  overdue ;  for  it  authorized  the  pur- 
chasers, to  the  extent  of  the  proportion  in  which  the  bid,  if 
treated  as  cash,  would,  when  applied,  extinguish  the  bonds  held 
by  them  to  use  their  bonds  as  cash  in  payment  of  their  bid. 
It  is  manifest  that  a  substantial  error,  to  the  prejudice  of  one 
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of  the  parties,  may  originate  in  a  decree  distributing  the  pro- 
ceeds of  a  sale  under  a  decree  of  foreclosure ;  and  no  question 
can  be  successfully  raised  against  the  right  to  appeal  from  such 
a  decree.  We  cannot,  therefore,  dismiss  the  present  appeal 
upon  the  ground  alleged. 

It  is  then  urged  by  the  appellees  that  the  decrees  in  ques- 
tion, having  simply  followed  the  directions  of  previous  decrees, 
originated  no  error,  and  that  the  only  alternative  is  to  affirm 
them.  But  the  decrees  involved  in  this  appeal  now  under  con- 
sideration are  dependent  upon  the  decree  of  foreclosure  and 
sale ;  and  the  latter  having  been  reversed,  the  decrees  in  ques- 
tion are  left  without  support,  and  fall  of  themselves,  by  reason 
of  that  reversal,  vitiated  *by  the  common  error.  As  they  are 
already  annulled  by  operation  of  law,  the  subject-matter  of  the 
appeal  is  withdrawn,  and  the  appeal  itself  must  be  dismissed 
for  lack  of  anything  on  which  it  can  operate. 

The  other  decree  involved  in  this  appeal  was  entered  Nov. 
19, 1877,  and  is  a  personal  judgment  in  favor  of  Huidekoper, 
Shannon,  and  Dennison,  as  trustees  for  themselves  and  other 
bondholders,  for  the  deficiency  arising  from  the  excess  of  the 
amount  found  due  by  the  decree  of  foreclosure  and  sale  over 
the  credit,  given  of  the  proceeds  of  the  sale  of  the  mortgaged 
property.  This  deficiency  is  ascertained  to  be  $1,823,573.84, 
and  execution  is  awarded  therefor,  against  the  railroad  company, 
in  favor  of  the  above-named  parties. 

It  would  seem  that  the  reasons  given  for  dismissing  the 
appeal  as  to  the  other  decrees  apply  with  equal  force  to  the 
one  now  under  consideration ;  and  such,  we  think,  would  be 
the  rule  in  ordinary  cases;  for  the  existence  and  amount  of 
the  deficiency  must  usually  be  dependent  on  the  findings  of  the 
decree  of  foreclosure  and  sale,  as  to  the  amount  due,  and  the 
extent  to  which  that  may  have  been  reduced  by  the  proceeds 
of  the  sale.  But  the  present  judgment  is  not  in  the  customary 
form.  Instead  of  finding  the  amount  due  to  the  complainants 
in  whose  behalf  the  sale  was  decreed,  the  judgment  is  rendered 
in  favor  of  Huidekoper,  Shannon,  and  Dennison,  as  trustees  for 
the  bondholders.  They  claim  not  to  have  been  parties  to  the 
suit  at  the  time  the  decree  of  foreclosure  and  sale  was  rendered ; 
and- as  we  do  not  consider  it  proper  to  investigate  or  pass  upon 
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that  daim  in  the  present  proceeding,  we  entertain  the  appeal, 
as  to  the  deficiency  decree,  and  reverse  it,  for  the  error  which 
required  the  reyersal  of  the  decree  of  foreclosure  and  sale* 

The  argument  of  the  present  appeal,  on  both  sides,  seems  to 
haye  been  influenced  by  the  consideration  that  it  possibly  in- 
Yolved  a  present  adjudication  of  the  efiEect  its  determination 
might  have  upon  the  rights  of  the  purchasers  at  the  sale  and 
the  present  title  of  the  property  sold.  But  no  question  of  that 
character  is  involved.  Whether  the  purchasers  were  parties 
to  the  litigation,  either  by  name  upon  the  record  or  in  interest 
and  by  representation,  so  as  to  be  affected  by  the  error  in  the 
proceeding  for  which  the  decrees  have  been  reversed,  or  whether 
they  or  their  assigns  are  protected  by  the  principle  and  policy 
that  uphold  the  titles  of  bona  fide  purchasers  without  notice, 
at  judicial  sales,  and  any  other  that  may  be  mooted  touching 
the  point,  are  questions  which  do  not  arise  upon  the  present 
appeal,  and  are  left  for  further  consideration  in  case  they  should 
be  presented  in  a  subsequent  stage  of  this  or  by  virtue  of  pro- 
ceedings in  some  other  suit. 

For  the  reasons  announced,  it  is,  therefore,  ordered  that  the 
appeal  from  the  decrees  of  April  12, 1877,  and  of  April  16, 
1877,  respectively,  be  dismissed,  upon  the  ground  that  the  de- 
crees were  vacated  by  the  reversal  of  the  prior  decree  of  fore- 
closure and  sale,  rendered  Dec.  ~^  W76,  and  that  the  decree 
entered  Nov.  19, 1877,  in  favor  of  Frederick  W.  Huidekoper, 
Thomas  W.  Shannon,  and  John  M.  Dennison,  trustees,  be 
reversed,  and  that  the  cause  be  remanded  with  directions  to 
proceed  therein  as  may  be  just  and  equitable. 

The  appellants  are  entitled  to  their  costs  on  this  appeal. 
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Equator  Company  v.  Hall. 

1.  When  Judgmeat  is  rendered  against  either  party  to  an  action  for  the  recorcrj 

of  real  property  in  Colorado,  he  is>  without  showing  cause  therefor,  enti- 
tled, by  a  provision  of  the  Code  of  Civil  Procedure  of  the  State,  to  one 
new  trial.- 

2.  That  provision  is  binding  on  the  courts  of  the  United  States  sitting  in  Colo- 

rado. 

Ebkob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

This  was  an  action  brought  by  George  W.  Hall  and  Charles 
H.  Marshall,  against  the  Equator  Mining  and  Smelting  Com- 
pany, to  recover  possession  of  a  silver  mine  in  Colorado.  At 
the  December  Term,  1878,  of  the  court  below  the  case  was,  by 
agreement  of  the  parties,  submitted  to  the  judge,  who  ren- 
dered a  finding  and  a  judgment  in  favor  of  the  defendant. 
Thereupon  the  plaintiffs  paid  the  costs  of  the  suit  up  to  that 
time,  and  under  the  provisions  of  sect.  254  of  the  Code  of 
Civil  Procedure  of  that  State  obtained  a  new  trial  without 
showing  any  cause.  At  the  May  Term,  1879,  the  case  was 
submitted  to  a  jury,  and  a  verdict  returned  for  the  plaintiffs, 
on  which  judgment  was  entered  on  the  15th  of  July.  The 
defendant  then,  without  showing  cause,  moved  for  a  new  trial, 
which  was  claimed  to  be  a  matter  of  right  under  the  same 
section.  The  judges  were  divided  in  opinion  as  to  whether  this 
new  trial  should  be  granted,  and  they  certified  that  question 
to  this  court. 

The  section  of  the  code  of  Colorado  under  which  this  mo- 
tion was  made  is  as  follows :  — 

^<  Whenever  judgment  shall  be  rendered  against  either  party 
under  the  provisions  of  this  chapter,  it  shall  be  lawful  for  the  party 
against  whom  such  judgment  is  rendered,  his  heirs  or  assigns,  at 
any  time  before  the  first  day  of  the  next  succeeding  term,  to  pay 
all  costs  recovered  thereby,  and,  upon  application  of  the  party 
against  whom  the  same  was  rendered,  his  heirs  or  assigns,  the 
court  shall  vacate  such  judgment  and  grant  a  new  trial  in  such 
case ;  but  neither  party  shaU  have  but  one  new  trial  in  any  case, 
as  of  right,  without  showing  cause.    And  after  such  judgment  is 
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vacated,  the  cause  shall  stand  for  trial  the  same  as  though  it  had 
never  heen  tried.'' 

Mr.  Henry  M.  Teller  for  the  plaintiff  in  error. 
There  was  no  opposing  counsel. 

Mb.  Justice  Milleb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Two  questions  are  presented  for  our  consideration  in  review- 
ing the  action  of  the  Circuit  Court  on  this  motion  for  a  new 
trial.  The  first  is,  whether  the  Circuit  Court  of  £he  United 
States  sitting  in  Colorado  is  to  be  governed  by  the  statute  of 
that  State  on  this  subject. 

At  the  common  law,  the  fiction  in  an  action  of  ejectment, 
by  which  John  Doe  and  Richard  Roe  were  made  respectively 
the  plaintiff  and  the  defendant,  permitted  any  number  of  triaLs 
after  verdict  and  judgment  between  the  same  parties  in  interest 
on  the  same  question  of  title,  by  the  use  of  other  fictitious 
names,  and  other  allegations  of  demise,  entry,  and  ouster. 

The  evil  of  this  want  of  conclusiveness  in  the  result  of  this 
form  of  action  led  to  the  interposition  of  a  court  of  equity,  in 
which,  after  repeated  verdicts  and  judgments  in  favor  of  the 
same  party  and  upon  the  same  title,  that  court  would  enjoin 
the  unsuccessful  party  from  further  disturbance  of  the  one  who 
had  recovered  these  judgments. 

This  form  of  action,  with  its  inconclusive  results,  would  be 
the  law  in  Colorado  for  the  recovery  of  the  possession  of  real 
estate,  but  for  the  statutes  of  that  State,  of  which  sect.  254  of 
the  Code  of  Civil  Procedure  is  a  part.  The  framers  of  those 
statutes,  in  abolishing  the  old  common-law  action  of  ejectment 
with  its  accoTTNnanying  evils,  and  in  substituting  an  action 
between  the  1A\  parties,  plaintiff  and  defendant,  found  it 
necessary  ta  -provide  a  rule  on  the  subject  of  new  trials  in 
actions  concerning  the  titles  of  land. 

A  title  to  real  estate  has,  under  the  traditions  of  the  com- 
mon law,  been  held,  in  all  the  States  where  that  law  prevailed, 
to  be  too  important,  we  might  almost  say  too  sacred,  to  be  con- 
cluded forever  by  the  result  of  one  action  between  the  contesting 
parties.  Hence,  those  States  which,  by  abolishing  the  fictions 
of  the  action  at  the  common  law^  and  substituting  a  direct  suit 
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between  the  parties  actually  claiming  under  conflicting  titles, 
which,  according  to  the  nature  of  this  new  proceeding,  would 
end  in  a  judgment  concluding  both  parties,  have  found  it 
necessary  to  provide  for  new  trials  to  such  extent  as  each 
State  legislature  has  thought  sound  policy  to  require.  These 
provisions  for  new  trials  in  actions  of  ejectment  are  not  the 
same  in  all  the  States,  but  it  is  believed  that  almost  all 
of  them  which  have  abolished  the  common-law  action  have 
made  provision  for  one  or  more  new  trials  as  a  matter  of 
right. 

We  are  of  opinion  that  when  an  action  of  ejectment  is  tried 
in  a  Circuit  Court  of  the  United  States  according  to  the  statu- 
tory mode  of  proceeding,  that  court  is  governed  by  the  pro- 
visions concerning  new  trials  as  it  is  by  the  other  provisions 
of  the  State  statute.  There  is  no  reason  why  the  Federal 
court  should  disregard  one  of  the  rules  by  which  the  State 
legislature  has  guarded  the  transfer  of  the  possession  and  title 
to  real  estate  within  its  jurisdiction.  Mile8  v.  Caldwell^ 
2  Wall.  36. 

As  regards  the  construction  of  the  statute  under  considera- 
tion, which  is  the  second  question,  while  it  is  not  clear  that 
the  language  of  the  statute,  that  ^^  neither  party  shall  have  but 
one  new  trial  in  any  case  as  of  right  without  showing  cause," 
gives  to  each  party  at  least  one  new  trial  if  he  demands  it,  we 
are  of  opinion,  on  reflection,  that  such  was  the  intention  of  the 
framers  of  the  code.  This  conclusion  is  fortified  by  a  compari- 
son of  the  previous  enactments  of  the  Colorado  legislature  with 
this  its  last  expression  on  the  subject.  By  the  previous  law  it 
was  very  clear  that  only  one  new  trial  was  demandable  as  a 
matter  of  right  in  an  action  of  ejectment,  and  the  change  of 
Itoguage  adopted  in  the  code  of  1877  is  indicative  of  inten- 
tional change  in  that  respect,  — a  change  which  can  only  mean 
that  each  party  against  whom  in  turn  a  verdict  may  be  ren- 
dered shall  have  a  right  to  one  new  trial.  Apart  from  this 
absolute  right  of  the  parties,  the  court  may  grant  another  trial 
upon  reasonable  grounds  being  shown. 

These  views  require  that  the  question  whether  the  defend- 
ant Lb  entitled  to  have  the  judgment  of  the  court  below  vacated 
and  a  new  trial  in  said  cause  without  further  showing,  should 
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be  answered  in  the  affirmative,  and  dispense  with  the  necessity 
of  examining  into  the  assignment  of  errors  growing  oat  of  the 
trial  before  the  jury. 

Jtidgment  reversed  with  directions  to  grant  a  new  trial. 


Cotton-Tie  Company  v.  Simmons. 

The  owner  of  patents  for  improvements  in  metallic  cotton-bale  ties,  each  tie  con- 
sisting of  a  buckle  and  a  band,  granted  no  license  to  manufacture  tiie  ties,  but 
supplied  the  market  with  thern^  the  words,  "  Licensed  to  use  once  only,"  being 
stamped  in  the  metal  of  the  buckle.  After  the  bands  had  been  severed  at  the 
cotton-mill.  A.,  who  bought  them  and  the  buckles  as  scrap-iron,  rolled  and 
straightened  the  pieces  of  the  bands,  and  riveted  together  their  ends.  He  then 
cut  them  into  proper  lengths  and  sold  them  with  the  buckles,  to  be  used  as 
ties,  notliing  having  been  done  to  the  buckles.  Held,  that  A.  thereby  in- 
fringed the  patents. 

Quart,  Would  A/s  sale  of  the  buckle,  apart  from  the  band,  be  an  infringement 
of  the  patents. 

Appsal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  A.  Drracan  for  the  appellants. 
Mr.  Benjamin  F.  Thurston  for  the  appellees. 

Mk*  Justice  Blatchfobd  deliyered  the  opinion  of  the 

court. 

This  is  an  appeal  by  the  plaintiffs  in  a  suit  in  equity  from  a 

decree  dismissing  the  bill  of  complaint.     The  suit  was  brought 

for  the  infringement  of  three  several  letters-patent, — No.  19,490, 

granted  to  Frederic  Cook,  March  2, 1858,  for  an  '*  improvement 

in  metallic  ties  for  cott6n-bales,"  and  extended  for  seven  years 

from  March  2, 1872 ;  reissued  letters-patent  No.  5883,  granted 

to  James  J.  McComb,  as  assignee  of  George  Brodie,  March  25, 

1873,  for  an  "  improvement  in  cotton-bale  ties  "  (the  original 

patent  having  been  granted  to  Brodie,  as  inventor^  March  22, 

1859,  and  reissued  to  him  April  27,  1869,  and  extended  for 

soven  years  from  March  22,  1873) ;  and  No.  81,252,  granted 

to  J.  J.  McComb,  Jan.  29,  1861,  for  an  '^improvement  in  iron 
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ties  for  cotton-bales,"  and  extended  for  seven  years  from  Jan. 
29,  1875.  Tbey  are  severally  known  as  the  Cook,  the  Brodie, 
and  the  McComb  patents.  The  Cook  patent  expired  March  2, 
1879;  the  Brodie  patent,  March  22,  1880;  and  the  McComb 
patent,  Jan.  29,  1882.  The  plaintiffs  are  the  American  Cot- 
ton-Tie Company,  Limited,  a  British  corporation ;  James  J. 
McComb,  administrator  of  Mary  F.  McComb,  deceased ;  and 
the  said  James  J.  McComb,  Charles  6.  Johnsen,  and  Emeraon 
Foote,  each  in  his  own  behalf  and  as  a  copartner  in  a  firm 
called  the  American  Cotton-Tie  Company.  The  defendants 
are  Simeon  W.  Simmons  and  two  other  persons,  doing  business 
as  the  Providence  Cotton-Tie  Company.  The  Cook  patent 
was  assigned  to  McComb  March  21, 1872,  The  Brodie  reissue 
of  1869,  with  all  rights  to  reissue,  renewal,  and  extension,  was 
assigned  to  McComb  March  19,  1873.  On  the  22d  of  June, 
1874,  McComb  assigned  to  himself,  Johnsen,  and  Foote,  who 
composed  the  firm  called  the  American  Cotton-Tie  Company, 
the  Cook  patent  as  extended,  and  the  Brodie  patent  as  reissued 
in  1869  and  as  extended.  Mary  F.  McComb  became,  in  1861, 
the  owner  of  the  McComb  patent.  She  died  in  1874,  intestate, 
and  McComb  was  appointed .  her  administrator.  On  the  1st  of 
March,  1876,  the  firm  called  the  American  Cotton-Tie  Com- 
pany assigned  to  the  corporation  called  the  American  Cotton- 
Tie  Company,  Limited,  the  Cook  patent  as  extended,  and  the 
Brodie  patent  as  extentled  and  as  reissued  in  1878.  On  the 
same  day  McComb,  individually  and  as  administrator,  assigned 
to  the  said  corporation  the  McComb  patent  and  its  extension. 

The  bill  is  in  the  usual  form,  and  was  filed  in  November, 
1876.  It  allies  that  the  defendants  have  made,  used,  and 
sold  to  others  to  be  used,  the  patented  inventions,  and,  also, 
metallic  ties  for  cotton  bales  containing  the  patented  inventions. 
No  defence  affecting  the  validity  of  the  patents  sued  on  is  set 
up  in  the  answer.  The  only  defence  pleaded  or  made  is  as  to 
infringement. 

The  corpoitition  plaintiff,  since  it  acquireu  title  to  the  three 
patents  in  March,  1876,  has  carried  on  the  business  of  making 
cotton-bale  ties  under  the  patents.  The  form  of  tie  it  has 
principally  made  is  the  form  of  the  McComb  patent,  which  is 
called  the  "  arrow  tie,"  from  the  shape  of  the  five-sided  hole 
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cat  in  the  plate  of  the  buckle.  It  has  not  granted  any  licenses 
to  make  the  ties,  but  has  itself  supplied  the  demand  for  them. 
The  tie  consists  of  a  buckle  and  a  band,  all  made  of  metal. 
The  band  goes  around  the  bale,  and  the  two  ends  of  it  are  con- 
fined by  means  of  the  buckle.  On  each  of  the  buckles  which 
the  corporation  has  made  and  put  upon  the  market  it  has 
placed  the  words  ^^Licensed  to  use  once  only/'  stamped  into  the 
body  of  the  metal.  This  practice  was  also  observed  by  its  pred- 
ecessor, the  copartnership  firm.  The  tie,  consisting  of  buckle 
and  band,  is  purchased  by  the  person  who  desires  to  use  it  to 
confine  the  cotton  in  the  bale,  and  is  placed  around  the  bale  on 
the  plantation  or  at  the  cotton-press.  It  remains  on  the  bale 
until  the  bale  reaches  the  cotton-mill,  and  the  band  of  the  tie, 
which  is  of  hoop-iron,  is  then  cut.  The  buckle  and  the  band, 
thus  free,  become  scrap-iron,  and  are  sold  as  such.  The  hoop 
is  too  short  for  the  length  required  for  baling,  if  it  were  to  be 
mended  by  lapping  and  riveting  the  two  ends  at  the  place  of 
severance,  and  to  bale  with  it  requires  that  there  should  be  a 
free  end  which  may  be  confined  at  the  buckle  in  the  process  of 
baling.  The  defendantsb  uy  the  buckles  and  severed  hoops  at 
the  cotton-mills,  as  scrap-iron,  the  hoops,  when  bought,  being 
in  bundles,  bent,  and  being  pieces  of  unequal  lengths,  some  cut 
at  one  distance  from  the  buckle,  and  some  at  another.  The 
defendants  straighten  the  old  pieces  of  hoop  and  roll  them  by 
cold  rolling,  and  punch  the  ends  with  holes,  and  rivet  the  pieces 
together,  and  form  a  band  by  cutting  it  to  the  proper  length, 
-which  band,  with  the  buckle  accompanying  it,  makes  a  tie 
ready  for  use.  In  using  the  tie  one  end  of  the  band  is  attached 
to  one  end  of  the  buckle  by  a  loop  in  that  end  of  the  band, 
and  then  the  band  is  passed  around  the  bale,  and  its  free 
end  is  slipped,  by  a  loop  made  in  it,  through  a  slit  in  the 
buckle,  around  the  other  end  of  the  buckle,  whi4e  the  bale 
is  under  pressure.  When  the  pressure  is  removed  the  expan- 
sive force  of  the  compressed  cotton  holds  the  looped  ends  of 
the  bands  in  place  in  the  buckle,  the  looped  ends  being  con- 
fined between  the  bale  and  the  body  of  the  band.  The  use  of 
the  arrow  tie  Jias  been  very  extensive.  The  defendants  sell  to 
othei-s  to  be  used  the  ties  which  they  so  prepare,  and  do  not 
themselves  bale  cotton  with  them.    Baled  cotton  is  sold  in  the 
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United  States  without  tare,  that  is,  the  iron  of  the  buckle  and 
the  hoop  is  weighed  with  the  cotton  and  the  bagging,  and  the 
whole  is  sold  by  weight  at  the  price  of  the  cotton  per  pound. 
The  scrap-iron  consisting  of  the  buckles  and  cut  hoops  is  sold 
at  one  cent  and  a  quarter  per  pound,  while  the  corporation  sells 
its  ties  at  six  cents  per  pound. 

The  specification  of  the  Cook  patent  describes  a  buckle  with 
a  slot  cut  through  one  of  its  end  bars,  so  that  the  end  of  the 
band  may  be  slipped  through  sidewise  instead  of  being  pushed 
through  endwise.  The  third  claim  is  to  ^'  the  herein-described 
^  slot,'  cut  through  one  bar  of  clasp,  which  enables  the  end  of 
the  tie  or  hoop  to  be  slipped  sidewise  underneath  the  bar  in 
clasp,  so  as  to  effect  the  fastening  with  greater  rapidity  than 
by  passing  the  end  of  the  tie  through  endwise." 

The  specification  of  the  Brodie  reissue  states  that  his  inven- 
tion ^^  relates  to  the  combination  with  open-slot  ties  of  metallic 
bands  having  their  ends  free,  and  held  in  position  by  the  ex- 
pansion of  the  bale."  Some  of  the  drawings  show  an  open 
slotted  link  or  buckle  in  connection  with  a  band,  and  the  spe> 
cification  states  that  the  ends  of  the  band  are  ^^  turned  under 
the  link  and  held  in  position  by  the  pressure  exerted  by  the  ex- 
pansion of  the  bale."  It  adds :  *^  In  the  latter  mode  of  use  the 
slack  may  be  readily  taken  up  by  forming  the  loop  in  the  iron 
at  the  moment  of  making  the  fastening,  and  passing  the  end 
thus  looped  through  the  opening  in  the  side  of  the  link.  The 
band  is  thus  slipped  sidewise  through  the  opening  into  the  slot 
instead  of  thrusting  it  through  endwise."  The  third,  fourth, 
and  fifth  claims  of  the  Brodie  reissue  are  in  these  words: 
^^  8.  The  combination  of  an  open  slot  for  introducing  the  band 
sidewise  with  a  link  having  a  single  rectangular  opening  for 
holding  both  ends  of  a  metallic  band,  and  the  band.  4.  An 
open  plotted  link,  when  combined  with  metallic  bands,  the  ends 
of  which  are  turned  under  the  link  and  held  in  position  by  the 
expansion  of  the  bale.  5.  The  method  of  baling  cotton  with 
metallic  bands,  and  taking  up  the  slack  of  the  band  by  bending 
the  same  at  any  desired  point  into  the  form  of  a  loop,  and  pass- 
ing such  loop  sidewise  through  an  open  slit  into  the  slot 
intended  to  receive  it  and  over  the  bar  of  the  clasp  intended  to 
hold  it." 
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The  specification  of  the  McComb  patent  states  that  the  na- 
ture of  his  invention  ^^  consists  in  the  use  of  a  peculiarly 
shaped  buckle  as  a  fastening  or  tie  for  the  ends  of  the  iron 
hoops."  It  says  that  the  "buckle  is  a  piece  of  wrought-iron 
or  other  metallic  substance,  about  the  eighth  of  an  inch  thick, 
an  inch  and  three-quarters  wide,  and  two  inches  long  (the  size 
being  modified  to  suit  the  width  of  the  hoop  used),  with  an 
oblong  hole  or  aperture  cut  or  punched  through  the  centre ;  '* 
that  the  five  sides  of  the  plate  of  the  buckle  are  equal  and 
parallel ;  and  that  the  two  largest  of  the  five  sides  of  the  oblong 
hole  are  of  equal  length,  and  are  equal  in  length  to  the  width 
of  the  hoop.  The  drawings  show  the  two  sides  forming  the 
arrow  part  as  of  equal  length*  The  slit  or  slot  is  cut  through 
one  of  the  sides  of  the  plate  opposite  one  of  the  two  longest 
sides  of  the  central  hole,  so  that  one  of  the  loops  of  the  hoop 
stretches  across  and  covers  the  slit.  The  claim  of  the  patent  is 
this :  "  Forming  a  link  or  tie  with  an  oblong  aperture,  one  «nd 
of  which  is  arrow-shaped,  or  rather  presents  two  sides  of  an 
equilateral  triangle,  the  design  of  this  arrow-shaped  end  being 
not  only  to  force  the  loop  or  bend  of  the  hoop  over  the  slot, 
which  it  does  with  unerring  precision  when  the'  bale  expands 
after  being  released  from  the  press,  but,  also,  to  secure  an  equal 
bearing  upon  the  separated  parts  of  the  slotted  side  of  the  tie." 

A  bucUe  without  a  band  will  not  confine  a  bale  of  cotton. 
Although  the  defendants  use  a  second  time  buckles  originally 
made  by  those  owning  the  patents  and  ^put  by  them  on  the 
market,  they  do  not  use  a  second  time  the  original  bands 
in  the  condition  in  which  those  bands  were  originally  put 
forth  with  such  buckles.  They  use  bands  made  by  piecing 
together  severed  pieces  of  the  old  bands.  The  band  in  a  con- 
dition fit  for  use  with  the  buckle  is  an  element  in  the  third 
claim  of  the  Brodie  reissue.  That  claim  is  for  a  combination 
of  the  open  slot  arranged  to^allow  of  the  sidewise  introduction 
of  the  band,  the  link  or  buckle  with  the  single  rectangular 
opening  arranged  so  as  to  hold  both  ends  of  the  band,  and  the 
band.  The  old  buckle  which  the  defendants  sell  has  the  slot 
of  Cook,  and  the  slot  and  rectangular  opening  of  Brodie,  and 
the  slot  and  arrow-shaped  opening  of  McComb.  Whatever 
right  the  defendants  could  acquire  to  the  use  of  the  old  buckle. 
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they  acquired  no  right  to  combine  it  with  a  substantially  new 
band,  to  make  a  cotton-bale  tie.  They  so  combined  it  when 
they  combined  it  with  a  band  made  of  the  pieces  of  the  old 
baud  in  the  way  described.  What  the  defendants  did  in  piec- 
ing together  the  pieces  of  the  old  band  was  not  a  repair  of  the 
.band  or  the  tie,  in  any  proper  sense.  The  band  was  volun- 
tarily severed  by  the  consumer  at  the  cotton-mill  because  the 
tie  had  performed  its  function  of  confining  the  bale  of  cotton 
in  its  transit  from  the  plantation  or  the  press  to  the  mill.  Its 
capacity  for  use  as  a  tie  was  voluntarily  destroyed.  As  it  left 
the  bale  it  could  not  be  used  again  as  a  tie.  As  a  tie  the 
defendants  reconstructed  it,  although  they  used  the  old  buckle 
without  repairing  that.  The  case  is  not  like  putting  new  cut- 
ters into  a  planing-machine  in  place  of  those  worn  out  by  use, 
as  in  Wilson  v.  Simpson^  9  How.  109.  The  principle  of  that 
case  was,  that  temporary  parts  wearing  out  in  a  machine  might 
be  replaced  to  preserve  the  machine,  in  accordance  with  the 
intention  of  the  vendor,  without  amounting  to  a  reconstruction 
of  the  machine. 

The  defendants  contend  that  they  do  not  combine  the  band 
with  the  buckle,  and  do  not  infringe  the  third  claim  of  the 
Cook  patent,  or  the  third,  fourth,  and  fifth  claims  of  the  Brodie 
reissue,  or  the  claim  of  the  McComb  patent,  because  they  do 
not  bale  cotton  with  the  tie.  But  they  participate  in  combin- 
ing the  open  slot,  the  buckle,  and  the  band,  the  whole  being  so 
arranged  that  the  end3  of  the  band  can  be  turned  under  the 
buckle  and  held  in  position  by  the  expansion  of  the  bale,  and 
that  the  slack  of  the  band  can  be  taken  up  by  bending  the 
band  into  the  form  of  a  loop,  and  passing  the  loop  sidewise 
through  the  open  slit  into  the  hole  and  over  the  holding-bar 
of  the  plate.  They  sell  the  tie  having  the  capacity  of  use  in 
the  manner  described,  and  intended  to  be  so  used.  Only  the 
bale  oif  cotton  and  the  press  are  needed  to  produce  the  result 
set  forth  in  the  specifications  of  the  patents,  and  without  the 
bale  of  cotton  and  the  press  the  tie  would  not  be  made  or  sold. 
The  slot  through  the  end  bar  of  the  buckle  in  the  Cook  patent 
is  of  no  practical  use  apart  from  the  band  and  the  bale  of  cot- 
ton, and  the  same  thing  is  true  of  the  link  of  the  McComb 
patent  with  its  arrow-shaped  aperture ;  and  although  a  person 
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wbo  merely  makes  and  sells  the  buckle  or  link  in  each  case 
may  be  liable  for  infringing  those  patents,  he  is  so  liable  only 
as  he  is  regarded  as  doing  what  he  does  with  the  parpose  of 
haying  the  buckle  or  link  combined  with  a  band  and  used  to 
bale  cotton.  Because  the  defendants  prepare  and  sell  the 
arrow  tie,  composed  of  the  buckle  or  link  and  the  band,  intend- 
ing to  have  it  used  to  bale  cotton  and  to  produce  the  results 
set  forth  in  the  Cook  and  the  McComb  patents,  they  infringe 
those  patents.  Saxe  y.  Sammandy  1  Holmes,  456 ;  Bowker  y. 
DatoSy  8  Banning  &  Arden,  518.  We  do  not  decide  that  they 
are  liable  as  infringers  of  either  of  the  three  patents  merely 
because  they  haye  sold  the  buckle  considered  apart  from  the 
band  or  from  the  entire  structure  as  a  tie. 

We  are,  therefore,  of  opinion  that  the  defendants  infringed 
the  third  claim  of  the  Cook  patent,  the  third,  fourth,  and 
fifth  claims  of  the  Brodie  reissue,  and  the  claim  of  the 
McComb  patent. 

Decree  reversed^  with  coets^  with  directions  to  enter  a  decree 
for  the  plaintiffs^  in  respect  to  those  claims^  for  an  account 
of  profile  and  damages^  as  prayed  in  the  bill^  and  to  take 
such  further  proceedings  in  the  suit  as  may  be  in  conformity 
with  the  opinion  of  this  court. 


Brown  v.  Colorado, 

Tlie  State  of  Colorado  brought  ejectment  in  one  of  her  courts,  and  offered  in 
eTidence  the  defendant's  deed  to  the  Territory  of  Colorado  for  the  demanded 
premises.  He  objected  to  its  introduction,  upon  the  ground  that  at  its  date 
"  the  Territory  had  no  right  to  take  a  conveyance  of  real  estate  without  the 
consent  of  the  government  of  the  United  States."  The  objection  was  over^ 
ruled.  Held,  that  the  judgment  rendered  for  the  State  is  not  subject  to  review 
here,  it  not  appearing  that  any  Federal  question  was  either  raised  and  passed 
upon  or  necessarily  involved. 

Motion  to  dismiss  a  writ  of  error  to  the  Supreme  Court  of 
the  State  of  Colorado. 

The  case  is  stated  in  the  opinion  of  the  court. 
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Mr.  Charles  S.  Tolly  Attorney-General  of  Colorado,  and  Mr, 
Henry  M.  Teller  in  support  of  the  motion. 

Mr.  Charles  Case  and  Mr.  James  H.  Brown  in  opposition 
thereto. 

Mb.  Chiep  Justice  Waitb  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  reverse  the  judgment  of  the  Su- 
preme Court  of  Colorado,  rendered  in  a  suit  in  ejectment 
brought  by.thQ  State  against  Brown,  the  plaintiff  in  error.  It 
is  not  claimed  that  any  question  which  can  give  us  jurisdic- 
tion was  directly  raised  by  the  pleadings,  but  on  the  trial  in 
the  District  Court  the  State,  to  make  out  its  title,  offered  in 
evidence  a  deed  from  him  to  the  Territory  of  Colorado.  To 
its  introduction  an  objection  was  made,  on  the  ground,  among 
others,  *^  that  the  Territory  of  Colorado  had  no  right  to  take 
a  conveyance  of  real  estate  at  the  time  of  making  the  deed 
without  the  consent  of  the  government  of  the  United  States.^* 
This  objection  was  overruled  and  an  exception  taken.  When 
the  case  went  to  the  Supreme  Court,  one  of  the  assignments 
of  error  was  to  the  effect  that  the  court  erred  in  receiving  this 
deed  in  evidence.  As  the  judgment  was  affirmed,  this  assign- 
ment of  error  must  have  been  overruled.  It  is  claimed  that 
on  account  of  this  the  judgment  is  reviewable  here. 

To  give  us  jurisdiction  under  sect.  709  of  the  Revisexl  Stat- 
utes, it  must  in  some  way  appear  from  the  return  which  is 
made  to  the  writ  of  error  that  "  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the  United  States  " 
has  t>een  drawn  in  question,  and  the  decision  is  against  their 
validity ;  or  that  *^  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  State "  has  been  drawn  in  question  **  on 
the  ground  of  their  being  repugnant  to  the  Constitution,  trea- 
ties, or  laws  of  the  United  States,'*  and  the  decision  is  in  favor 
of  their  validity ;  or  that  some  **  title,  right,  privilege,  or  im- 
munity is  claimed  under  the  Constitution,  or  any  treaty  or 
statute  of,  or  commission  held  or  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  the  title,  right,  privi- 
lege, or  immunity  "  so  claimed. 

It.  certainly  does  not  appear  that  in  this  case  the  court  below 
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decided  against  the  validity  of  any  treaty,  statute,  or  aathority 
of  the  United  States,  or  in  favor  of  any  statute  or  authority  of 
a  State  claimed  to  be  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States.  All  the  plaintiff  in  error  insisted 
upon  below  was  that  the  Territory  of  Colorado  could  not  take 
a  conveyance  of  real  property  without  the  consent  of  the  gov- 
ernment of  the  United  States ;  but  whether  this  disability  grew 
out  of  a  statute  of  the  United  States,  or  of  the  Territory,  is  not 
stated.  We  know  judicially,  and  so  did  the  court  below,  that 
Congress,  sect.  6  of  the  act  of  Feb.  28,  1861,  c.  59,  providing  a 
temporary  government  for  the  Territory,  granted  to  it  legisla- 
tive power  over  all  rightful  subjects  of  legislation  consistent 
with  the  Constitution  and  that  act,  and  that  neither  the  Con- 
stitution nor  that  act  contained,  in  express  terms,  any  such 
limitation  as  is  now  contended  for.  The  record  furnishes  no 
indication  that  any  statute  of  the  United  States  was  brought  to 
the  attention  of  the  court  below,  and  a  ruling  asked  upon  it  in 
connection  with  the  objection  which  was  made  to  the  admissi- 
bility of  the  deed.  No  judge,  in  deciding  upon  the  objection,  as 
it  was  made  and  presented,  would  be  likely  to  suppose  that  if  he 
admitted  the  evidence  he  would  deny  the  defendant  any  ^^  right, 
title,  privilege,  or  immunity"  "set  up  or  claimed"  under  a 
statute  of  the  United  States.  Certainly,  if  the  judgments  of  the 
courts  of  the  States  are  to  be  reviewed  here  for  decisions  upon 
such  questions,  it  should  be  only  when  it  appears  unmistakably 
that  the  court  either  knew  or  ought  to  have  known  that  such  a 
question  was  involved  in  the  decision  to  be  made.  The  rule 
was  stated  by  Mr.  Justice  Miller  in  Bridge  Proprietors  v. 
Hoboken  Company^  1  Wall.  116,  143,  thus:  "The  court  must 
be  able  to  see  clearly,  from  the  whole  record,  that  a  certain  pro- 
vision of  the  Constitution  or  act  of  Congress  was  relied  on  by 
the  party  who  brings  the  writ  of  error,  and  that  the  right  thus 
claimed  by  him  was  denied."  While  Mr.  Justice  Story,  in 
Crotoell  V.  BandelU  10  Pet.  368,  898,  said  that  it  was  not  neces- 
sary that  the  question  should  appear  on  the  record  to  have 
been  raised  and  the  decision  made  in  direct  and  positive  terms, 
ipsisfimis  verbis j  but  that  it  was  sufficient  if  it  appeared  by 
clear  and  necessary  intendment  that  the  question  must  have 
been  raised,  and  must  have  been  decided  in  order  to  have 
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induced  the  judgment,  he  also  said  it  was  "  not  sufficient  to 
show  that  a  question  might  have  arisen  or  been  applicable  to 
the  case ;' unless  it  is  further  shown,  on  the  record,  that  it  did 
arise,  and  was  applied  by  the  State  court  to  the  case."  Under 
this  rule  it  is  clear  the  admission  of  the  deed  did  not  necessarily 
involve  any  such  error  as  will  give  us  jurisdiction. 

Neither  does  the  record  show  that  a  decision  was  rendered 
below  in  favor  of  the  validity  of  any  law  of  Colorado  impairing 
the  obligation  of  a  contract.  No  such  question  was  presented 
by  the  pleadings,  and  the  rulings  do  not  indicate  that  anything 
of  the  kind  waft  brought  to  the  attention  of  the  court ;  but  if 
the  point  made  here  in  the  argument  had  been  made  below,  it 
would  not  have  altered  the  condition  of  the  case  in  regard  to 
our  jurisdiction.  The  claim  is,  that  the  Territory  of  Colorado 
contracted  with  Brown  to  erect  a  capitol  and  other  public 
buildings  on  the  premises  conveyed ;  but,  if  that  were  so,  the 
Constitution  of  the  State  and  the  statutes  relied  on  did  not 
impair  the  obligation  of  such  a  contract.  The  most  that  can 
be  said  of  them  is,  that  in  this  way  the  contract  was  violated 
by  the  State.  The  question  is  not,  whether  the  constitutional 
provisions  and  the  .statutes  in  question  are  valid,  but  whether, 
by  the  adoption  of  the  Constitution  by  the  people,  and  the  pas- 
sage of  the  statutes  by  the  legislature,  ai)y  condition  attached 
to  the  conveyance  has  b^en  broken  which  authorized  him  to 
revoke  his  deed  and  take  possession  of  the  property  he  con- 
veyed. The  decision  of  this  question  by  the  State  court  is  not 
reviewable  here.  All  the  obligations  of  the  original  contract 
remain,  and  the  State  has  not  attempted  to  impair  them.  If 
the  contract  is  all  that  he  claims  it  to  be,  and  the  Constitution 
and  statutes  are  just  what  he  says  they  are,  the  most  that  can 
be  contended  for  is  that  the  State  has  refused  to  do  what  the 
Territory  agreed  should  be  done.  This  may  violate  the  con- 
tract, but  it  does  not  in  any  way  impair  its  obligation.  If  we 
should  declare  the  constitutional  provisions  and  the  statutes 
invalid  as  against  the  contract,  it  would  not  change  the  rights 
of  the  parties  in  this  action.  Whether  valid  or  invalid,  the 
plaintiff  in  error  could  not  defend  the  action  successfully, 
unless  he  was  entitled  to  revoke  his  deed  and  re-enter  upon  his 
land,  in  case  the  Territory^  or  the  State,  delayed  for  an  unrea- 
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sonable  time  to  erect'  the  buildings  which  were  contemplated. 
If  he  coald,  the  Constitation  and  the  statutes  would  have  no 
other  effect. than  as  evidence  to  show  that  the  State  had  delib* 
erately  refused  to  perform. 

It  follows  that  the>  case  presents  no  question  which  can  be 
considered  here,  and  the  motion  to  dismiss  is 

OrafUed. 
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1.  Where  the  complainants  are  citizens  of  the  State  in  a  court  whereof  the  suit 
was  brought,  and  tlie  defendant,  who  is  the  real  party  to  the  controversy, 
and  against  wliom  relief  is  sought,  is  a  citizen  of  another  State,  his  right  to 
remove  the  suit  to  the  Circuit  Court  of  the  United  Statee  cannnot  be  de^ 
feated  upon  the  ground  that  the  citizenship  of  another  defendant  who  is  a 
■tran^r  to  that  controrersj,  and  who  occupies  substantially  the  position  of 
a  mere  garnishee,  is  the  same  as  that  of  the  complainants. 

8.  A  suit  upon  a  contract-  made  and  to  be  performed  in  another  State  or  couih 
try,  by  a  person  who  then  resided  there,  cannot  be  maintained  in  Virginia, 
after  the  right  of  action  thereon  is  barred  by  the  laws  of  such  State  or 
country. 

8.  In  the  latter  part  of  the  year  1863,  at  the  instance  of  A.,  then  a  resident  of 
Texas,  B.,  a  resident  of  Virginia,  forwarded  to  him  money  in  trust  to  inTest, 
pursuant  to  specific  instructions.  A.,  in  1865,  reported  that  he  had  invested 
tlie  fund  in  the  transportation  of  cotton,  but  did  not  state  what  profits  had 
accrued  thei«from.  No  further  report  was  made  by  him.  tn  1876,  B.,  on 
discovering  where  A.  was,  filed  a  bill  against  him  to  compel  a  discovery 
and  an  accounting,  which,  upon  demurrer,  was  dismissed  upon  the  ground 
that  tlie  suit  was  barred  by  the  Statute  of  Limitations  of  both  States. 
Eeld,  that  in  view  of  the  case  made  by  the  bill,  and  of  the  subsisting  trust, 
the  existence  of  which  is  admitted  by  the  demurrer,  B.  is  entitled  to  a  dis- 
covery of  the  disposition  made  of  the  money,  and  that  the  limitation  does 
not  commence  running  until  the  trust  is  closed,  or  until  A.,  with  the  knowl- 
edge of  B.,  disavowed  the  trust  or  held  adrersely  to  his  claim. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the. 
Western  District  of  Virginia. 

The  case  is  stated  in  the  opinion  of  the  court. 

Hr.  WUliam  S. '  Roy  all  and  Mr.  Joseph  Bryan  for  the  ap» 
pellants^ 

Mr.  Egbert  IL  WaUon  for  the  appellees. 
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Mb.  Justice  Haklan  delivered  the  o|>inion  of  the  court. 

This  is  a  suit  in  equity.  The  complainants  are  John  L. 
Bacon  and  H.  E.  C.  Baskerville,  partners  as  Bacon  &  Basker- 
ville;  John  Stewart,  Robert  Ould,  Robert  H.  Maury,  and 
Isaac  H,  Carrington,  trustees  for  the  benefit  of  the  creditors 
of  William  H.  Macfarland,  deceased,  by  virtue  of  a  deed  dated 
Oct.  20, 1870 ;  John  W.  Wright,  sheriff  of  the  city  of  Rich- 
mond,  and,  as  such,  administrator  of  said  Macfarland,  —  all 
citizens  of  Virginia.  f  -■ 

The  defendants  are  George  G.  Rives,  a  citizen  of  Texas,  in 
his  own  right  and  as  administrator  with  the  will  annexed  of 
George  Rives,  deceased ;  J.  Henry  Rives,  a  citizen  of  Virginia, 
executor  of  George  Rives,  deceased ;  and  Alfred  L.  Rives,  a 
citizen  of  Alabama,  executor  of  William  G.  Rives,  deceased. 

The  suit  was  commenced,  on  the  22d  of  July^  1875,  in  the 
Circuit  Court  of  Albemarle  County,  Virginia,  and  was  thence 
removed  into  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia,  upon  the  petition  of  George  C. 
Rives,  in  which  the  defendant,  Alfred  L.  Rives,  executor  of 
Williams  C.  Rives,  united.  In  the  latter  court,  a  demurrer  to 
the  bill  was  interposed  by  George  C.  Rives,  upon  the  ground 
that  the  suit  was  barred  by  the  Statute  of  Limitations  both  of 
Texas  and  Virginia.  The  demurrer  was  sustained,  and  the  bill 
dismissed.     The  complainants  thereupon  appealed. 

The  case  made  by  the  bill  is,  substantially,  as  follows :  — 

In  the  summer  of  the  year  1863,  Bacon  &  Baskerville,  John 
Stewart,  Robert  H.  Maury,  William  H.  Macfarland,  and  Wil- 
liam C.  Rives,  uncle  of  the  defendant  George  C.  Rives,  sent 
$181,000  in  "Confederate  States  treasury  notes "t- the  cur- 
rency, at  that  time,  of  Virginia,  Louisiana,  and  Texas  —  to 
James  H.  Stevens,  then  in  Monroe,  La.,  with  instructions 
to  invest  or  expend  the  same  in  the  purchase  of  cotton  on 
plantations  in  Louisiana  and  Texas,  to  remain  thereon  until 
the  civil  war  was  ended.  Of  that  sum  Bacon  &  Baskerville 
owned  $48,000,  Stewart  $48,000,  Maury  $10,000,  Macfarland 
$5,000,  and  William  C.  Rives  $20,000.  Subsequently,  how- 
ever, Bacon  &  Baskerville  became  the  owner  of  $80,000,  and 
Stewart  of  $16,000,  the  interest  of  the  other  parties  in  the  ^ 
residue  remaining  the  same  as  at  the  outset.     The  funds  were 
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sent  to  Steyens  by  Bacon  &  Baskerville,  by  whom  all  instruc- 
tions were  given  and  negotiations  conducted.  The  proceeds 
of  the  investment,  it  was  understood,  were  to  be  divided 
among  the  parties  in  proportion  to  their  respective  interests. 

About  the  3d  of  Sej>tember,  1868,  Stevens  (^ed  in  Louisiana, 
en  route  to  Texas,  without  having  invested  any  of  the  funds. 
Shortly  thereafter  the  complainants  were  notified  by  his  widow 
that  she  held  the  $131,000  subject  to  their  order.  The  de- 
fendant, George  C.  Rives,  wrote  to  the  same  effect  to  his  cousin, 
Alfred  L.  Rives,  son  and  executor  of  William  C.  Rives. 
Moved  by  the  advice  and  solicitation  of  William  C.  Rives,  as 
well  as  by  the  encouraging  character  of  cei'tain  lettei-s  written 
by  George  C.  Rives  to  Alfred  L.  Rives,  and  exhibited  to  coui- 
plainants,  and  influenced  especially  by  the  declaration  o^  the 
former  in  his  letter,  that  if  the  money  was  turned  over  to  him 
he  would  act  for  the  parties  under  their  instructions,  and  save 
it  by  investing  it  in  city  property  in  Austin,  Texas,  6r  in 
property  which  he  represented  would  pay  well,  and  could  be 
readily  sold  at  any  time,  the  complainants  made  and  ap- 
pointed George  C.  Rives  their  agent  in  the  room  and  stead  of 
Stevens.  They  consequently  ordered  and  directed  the  funds 
in  the  hands  of  Mrs.  Stevens  to  be  paid  to  him,  and  towards 
the  close  of  the  year  1863,  or  early  in  1864,  he  received  them  as 
agent  and  for  the  bene^t  of  the  complainants,  to  be  invested  in 
conformity  with  specific  instructions  given  by  Bacon  &  Baskep> 
ville,  the  managers  and  business  negotiators  of  the  enterprise, 
with  the  concurrence  of  the  joint  owners  of  the  funds,  viz. : 
1.  To  invest  them  in  cotton  on  plantations  in  Texas,  to  re* 
main  thereon  until  the  war  ended,  that  being  the  first  and  chief 
object  of  the  whole  venture.  2.  If  that  could  not  be  done, 
then  to  invest  them  in  ranch  property,  meaning  lands  in 
Texas  with  cattle  and  horses  thereon.  8.  If  that  could  not 
be  done,  then  to  invest  them  in  town  lots  in  Austin. 

Nothing  was  heard  from  George  C.  Rives  upon  the  subject 
of  the  propiosed  investment  until,  in  response  to  a  letter  from 
Bacon  &  Baskerville,  under  date  of  Jan.  27, 1865,  he  vnx)te, 
under  date  of  April  5,  following,  that  he  had  invested  the 
funds  in  the  transportation  of  cotton  under  articles  of  partner- 
ship to  continue  during  the  war,  and  that  the  business  was  ' 
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under  the  management  of   an  active  partner,  who  gave  his 
whole  time  and  attention  to  it ;  but  he  did  not  state  who  the 
active  partner  was,  nor  how  much  of  the  funds  he  had  so  in- 
vested, nor  what  property  he.  had  purchased  therewith,  nor 
what  proceeds,  if  any,  had  accrued  from  the  investment.     His 
departures  from  the  instructions  were  not  approved  by  the 
complainants,  and  they  hoped,  notwithstanding  their  orders 
had  been  disregarded,  that  a  fair  and  honest  return  would  be 
made  by  him.     After  the  war  ended,  and  after  the  expiration 
of  eighteen  months  without  any  report  or  statement  from  him, 
Bacon  &  Baskerville,  in  November,  1866,.  wrote  to  him  at 
Austin,  Texas,  asking  an  account  of  his  agency,  to  which  letter 
no  reply  was  made.     On  the  26th  of  January,  1867,  they  again 
wrote  to  him  at  Austin,  asking  such  account ;  but  no  reply  to 
that  letter  was  received.     Complainants,  consequently,  ^^  almost 
reached  the  conclusion  that  Rives  had  either  died  or  left  the 
country.''     But  in  March,  1875,  learning  accidentally  that  he 
was  not  only  living,  but  for  several  years  then  past  had  visited 
Virginia  each  summer,  they  again  wrote  to  him  asking  an  ac- 
count of  his  agency.     No  reply  came  to  that  letter.     At  the 
same  time  they  v^ote,  as  they  had  before  done,  to  Alfred  L. 
Rives,  asking  information  as  to  George  C.  Rives ;  but  no  reply 
was  received,  nor  were  the  letters  written  to  the  latter  ever 
returned  to  the  writers  through  the  dead-letter  office. 

As  soon  as  possible  after  learning  the  whereabouts  of  George 
C.  Rives,  the  complainants  instituted  this  suit,  charging  that 
his  retention  of  the  whole  proceeds  of  the  money  intrusted  to 
him,  his  silence  for  nearly  ten  years,  and  his  failure  to  render 
any  account,  arose  from  an  intention  to  defraud  them  out  of  it, 
or  the  proceeds  of  its  investment. 

The  bill  further  shows  that  George  Rives  died  in  Virginia 
in  1874,  possessed  of  a  large  estate,  real  and  personal,  in 
which,  by  his  will,  George  C.  Rives,  his  son,  had  a  large  in- 
terest, and  that  J.  Henry  Rives  and  Charles  Edward  Rives 
qualified  as  his  executors.  The  complainants  ask  that  the 
interest  of  George  C.  Rives  in  that  estate,  in  whatever  form, 
be  attached  in  the  hands  of  the  executors  to  pay  whatever 
may  be  shown  to  be  due  them.  Attachments  were  served 
upon  the  executors,  and  levied  upon  that  interest.     It  is  also 
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ayerred  that  William  C.  Riyes  has  died,  and  that  Alfred  L. 
Rives  is  his  executor ;  that  Macfarland  died  in  1878,  having 
executed,  on  the  29th  of  October,  1870,  a  deed  conveying  all 
his  property  of  every  kind,  in  possession  or  in  action,  to  Rob- 
ert Ould  and  Isaac  H\  Carrington,  trustees  for  the  benefit  of 
his  creditors ;  and  as  no  administration  was  had  upon  his  estate, 
the  same  was  committed  to  the  defendant  Wright,  sheriff  of 
the  city  of  Richmond.  It  may  be  stated  in  this  connection 
that,  after  the  cause  was  removed  from  the  State  court,  Charles 
.Edwatd  Rives,  an  original  defendant,  died;  and  George  C. 
Rives  became  administrator  de  bonis  non  with  the  will  annexed 
of  George  Rives. 

The  bill  prays  that  the  defendants  be  required  to  make,  upon 
oath,  full,  true,  and  complete  answers  to  all  the  allegations  of 
the  bill ;  and  that  George  C.  Rives  be  required  to  render  a  full 
and  complete  account  of  all  his  actings  and  doings  as  a^ent 
of  complainants,  and  show  what  disposition  or  investment  he 
made  of  the  funds  intrusted  to  him,  and  what  were  the  proceeds 
of  such  investment;  and  if  no  investment  was  made  accord- 
ing to  instructions,  nor  any  other  investment  of  which  com- 
plainants may  choose  to  avail  themselves,  that  he  be  required 
to  pay  the  value  of  the  funds  intrusted  to  him  as  agent,  with 
lawful  interest  thereon. 

Without  waiving  a  full  answer  under  oath  to  the  bill,  the 
complainants  ask  that  George  C.  Rives  be  required  to  answer 
the  several  special  interrogatories  embodied  therein,  the  object 
of  which  is  to  obtain  from  him  information  as  to  whether  he 
had  received  the  fl31,000  under  an  engagement,  as  agents 
to  invest  it  in  the  mode  set  out  in  the  bill ;  whether  he 
had  so  invested  it  or  not,  —  if  not,  why  not;  if  yes,  in  what 
kind  of  property  he  had  invested,  and  what  disposition  had 
been  made  of  it  or  of  its  proceeds ;  and  whether,  after  the  close 
of  the  war,  he  did  not  have  in  his  possession  property  pur- 
chased, in  whole  or  in  part,  with  the  proceeds  of  the  invest- 
ment ;  if  so,  of  what  did  it  consist,  and  what  has  been  done 
with  it. 

There  was  also  a  prayer  for  such  other  and  further  relief  as 
equity  and  justice  required.  Thus  stood  the  suit  when  re- 
moved from  the  State  court. 
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J.  Henry  Rives,  a  citizen  of  Virginia,  having  been  made  a 
defendant,  in  his  capacity  as  one  of  the  executors  of  George 
Rives,  it  is  contended  that  the  suit  was  not  removable  into  the 
Circuit  Court  of  the  United  States.  This  position  cannot  be 
successfully  maintained.  Without  giving  all  of  the  reasons 
which  may  be  assigned  in  support  of  the  right  of  removal,  it  is 
sufficient  to  say  that  he  and  Charles  Edward  Rives,  executors 
of  George  Rives,  had  no  interest  in  the  question  whether  the 
complainants  have  or  not  a  cause  of  action  against  George  C. 
Rives  on  account  of  the  matters  set  out  in  the  pleadings. 
They  were  neither  necessary  nor  indispensable  parties  to  ihe 
issue  between  the  complainants  and  the  principal  defendant. 
It  was  of  no  moment  to  them  whether  the  one  or  the  other 
side  in  that  controversy  succeeded.  It  is  true  that  the  attach- 
ment which  the  complainants,  before  the  removal  of  the  suit, 
sued  out  against  George  C.  Rives  was  served  upon  the  execu- 
tors, and  levied  upon  his  interest  in  the  estate  of  his  father. 
But  they  were  made  defendants,  not  because  of  any  connec- 
tion they  had  with  the  main  controversy,  but  to  the  end  that 
his  interest  in  that  estate  might  be  reached  and  held,  subject 
to  such  final  decree  as  the  complainants  might  obtain  against 
him.  Though  made,  formally,  defeqdants,  they  occupied,  sub- 
stantially, the  position  of  mere  garnishees.  Their  citizenship 
was,  consequently,  immaterial.  The  necessary  parties,  on  the 
respective  sides  of  the  controversy  which  is  the  foundation  of 
the  litigation,  being  citizens  of  different  States,  the  relation  of 
the  executors  to  the  suit  was  properly  regarded  as  merely  inci- 
dental, arising  from  the  necessity  of  preserving  the  means 
whereby  the  complainants  might,  if  successful  in'  this  suit, 
obtain  satisfaction  of  their  demands  against  George  C.  Rives. 

The  remaining  question  to  be  considered  relates  to  the  de- 
fence of  the  Statute  of  Limitations  presented  by  the  demurrer 
to  the  bill.  The  contention  of  the  defendant  is  that  the  cause 
of  action,  if  any,  existed  as  far  back  as  the  close  of  the  late 
civil  war ;  that  in  Virginia  and  Texas  the  running  of  limita- 
tion was  suspended  by  statute,  in  the  former  from  some  time 
in  April,  1861,  until  Jan.  1,  1869,  and  in  the  latter  frond  some 
time  in  1861  until  March  30,  1870 ;  that  by  the  laws  of  Texas 
two  years  was  the  limitation  to  suits  on  oral,  and  four  years  to 
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suits  on  written  contracts,  while  the  limitation  in  Virginia  to 
such  suits  as  the  present  one  was  five  years;  consequently, 
excluding  from  the  computation  of  time  the  periods  of  the  sus- 
pension of  the  statute  in  the  respective  States,  the  plaintiffs* 
cause  of  action  was  barred.  The  defendant  further  insists  that 
the  law  of  Texas  governs  by  reason  of  that  provision  in  the 
code  pf  Virginia  which  declares  that  ^^upon  a  contract  which 
was  made  and  was  to  be  performed  in  another  State  or  coun- 
^I'yi  by  a  person  who  then  resided  therein,  no  action  shall  be 
maintained  after  the  right  of  action  thereon  is  barred  by  the 
laws  of  such  State  or  country."  Code  of  Va.,  edit.  1873, 
sect.  20,  p.  1002. 

In  the  view  which  the  court  takes  of  the  case  it  is  unneces- 
sary now  to  determine  whether  reference  must  be  had  to  the 
law  of  the  State  where  the  suit  is  pending,  or  to  that  of  the 
State  where  the  alleged  contract  was  to  be  performed.  We 
are  not  satisfied  that  the  cause  of  action,  as  set  out  in  the 
bill,  was,  at  the  commencement  of  the  suit,  barred  by  lim- 
itation as  prescribed  in  either  Texas  or  Virginia.  The  case, 
as  now  presented,  discloses  —  not,  perhaps,  one  of  those 
technical  trusts  of  which  a  court  o£  equity  has  peculiar  and 
exclusive  jurisdiction,  but  yet  —  a  trust,  arising  out  of  express 
agreement,  "under  which  the  defendant,  George  C.  Rives,  re- 
ceived from  the  complainants  certain  funds,  which  he  under- 
took to  invest  in  particular  kinds  of  property,  in  conformity 
with  specific  instructions  given  by  those  whom  he  represented. 
His  duty,  under  the  law,  although  the  agreement  did  not  in 
terms  so  declare,  was,  from  time  to  time,  as  the  circumstances 
required,  to  inform  those  whom  he  represented  of  his  acts,  and, 
upon  completion  of  the  trust,  to  render  an  account  of  all  he 
had  done  in  the  premises ;  or,  if  he  elected  not  to  execute  the 
trust,  to  surrender  the  property  or  its  proceeds.  He  received 
the  funds,  as  has  been  seen,  in  the  latter  part  of  the  year  1863, 
or  early  in  1864.  He  undertook  to  invest  them,  if  practicable, 
in  cotton  on  plantations  in  Texas,  to  remain  thereon  until  the 
civil  war  was  concluded.  Failing  in  that  he  was  to  invest  in 
ranch  property,  or  lands  in  Texas,  with  cattle  and  horses 
thereon ;  failing  in  the  latter,  he  was  to  invest  in  town  lots  in 
Austin,  in  that  State.    He  gave,  so  the  bill  avera,  no  informa- 
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tion  whatever  of  bis  acts  until  the  spring  of  I860,  when,  in 
response  to  a  letter  from  his  principals,  he  wrote  that  he  had 
invested  the  funds  received  by  him  in  the  transportation  of 
cotton,  under  articles  of  copartnership  to  continue  during  the 
war,  and  that  the  business  was  under  the  management  of  an 
active  partner,  who  gave  his  whole  timeand  attention  to  it. 
Whether  that  arrangement  involved  a  violation  of  the  laws  of 
the  United  States  in  reference  to  the  shipment  of  cotton  from 
the  insurrectionary  districts,  does  not  now  appear.  But  he 
withheld  the  name  of  that  partner,  and  did  not  inform  his 
principals  of  the  result  of  that  investment.  From  that  time 
forward  the  defendant  failed  to  communicate  with  the  com- 
plainants, pv  any  of  them,  as  to  what,  if  anything,  had  been 
accomplished  in  the  execution  of  his  trust.  To  letters  making 
inquiries,'  and  which,  in  the  present  attitude  of  the  case,  we 
may  assume  were  received,  no  response  was  made. 

Taking,  then,  the  allegations  of  the  bill  to  be  true,  as  upon 
demurrer  we  must  do,  the  existence  of  the  trust  is  clearly  es« 
tablisfaed ;  it  is  still  open,  or  not  wholly  executed;  it  has  never 
been  disclaimed  by  clear  and  unequivocal  acts  or  words, 
brought  to  the  notice  or  knowledge  of  the  complainants  or 
either  of  them ;  there  has  been  no  adverse  holding  of  the  orig- 
inal fund  or  of  its  proceeds ;  consequently,  the  possession  by 
the  defendant,  George  C.  Rives,  of  the  proceeds  of  the  original 
fund,  if  invested  at  all,  may  be  deemed  the  possession  of  those 
whom  he  undertook  to  represent.  But  it  is  sn^ested  that 
while  the  agreement  did  not  prescribe  any  period  with\p  which 
he  was  to  make  the  investment,  it  was  necessarily  implied  that 
it  was  to  be  performed  Within  a  reasonable  time ;  consequently, 
it  is  argued,  the  statute  would  commence  running  after  the 
lapse  of  such  reasonable  time,  or  from  the  moment  when  com- 
plainants were  entitled  to  enforce  an  accounting.  Phillips  v. 
Holman^  26  Tex.  276.  To^his  it  may  be  replied  that  whether 
the  trustee  was  derelict  in  duty  in  not  making  the  investment 
within  any  particular  period,  depends  upon  the  special  facts  of 
the  case.  Having  regard  to  all  the  circumstances,  particularly 
such  as  were  connected  with  the  disturbed  conditioi\  of  the 
countiy  for  many  years  after  the  war  closed,  we  cannot,  upon 
the  case  made  by  the  bill,  fix  the  date  when  the  defendant 


Oct  1882.]  Bacon  v.  Rives.  107 

should,  with  reasonable  diligence,  have  executed  his  trust,  or 
say  that  there  has  been,  upon  the  part  of  complainants,  such 
delay  as  prevents  them  from  applying  to  a  court  of  equity  for 
relief.  Being'  called  upon  to  execute  what,  consistently  with 
the  facts,  as  disclosed  in  the  bill,  appears  to  be  a  subsisting 
trust,  or  if  it  has  been,  in  whole  or  in  part,  executed,  to  dis- 
close when  and  how  it  was  so  executed,  he  should  not  be  per* 
mitted  to  take  shelter  behind  a  demurrer,  which  relies  simply 
upon  the  statutory  limitation  and  confesses  that  he  has  kept 
his  ceatuis  que  trust  in  ignorance  of  what  it  was  his  duty  to 
communicate.  The  complainants,  it  seems  to  the  court,  are 
entitled,  upon  well-established  principles  of  equity,  to  a  dis- 
covery as  to  the  disposition,  if  any,  which  has  been  made  of 
their  property.  Inquiry  in  that  direction  should  not  be  cut 
off,  since,  upon  the  showing  m<ide,  it  does  not  clearly  appear 
that  the  suit  is  barred  by  the  Statute  of  Limitations.  Unless 
otherwise  distinctly  declared  by  the  statute  prescribing  fixed 
periods  for  the  commencement  of  suits,  the  cause  of  action  is 
not,  ordinarily,  deemed  to  have  accrued  against,  nor  limitation 
to  commence  running  in  favor  of,  the  trustee  of  such  a  trust, 
as  the  bill  describes,  until  the  trust  is  closed,  or  until  the  trus- 
tee, with  the  knowledge  of  the  cestuis  que  tnmt^  disavows  the 
trust,  or  holds  adversely  to  their  claim. 

And  such  seems  to  be  the  doctrine  of  the  Supreme  Court  of 
TSxas,  by  the  laws  of  which  State,  the  defendants  insist,  this 
case  is  to  be  determined  as  to  the  question  of  limitation. 
White  V.  Leavitty  20  Tex.  708 ;  Grumbles  v.  Grumbles,  17  id.  472. 
In  the  first  of  these  cases  a  recovery  was  sought  by  the  plain- 
tiff for  the  recovery  of  the  value  of  certain  goods  consigned 
for  sale  to  the  defendants  therein,  and  which  had  never  been 
accounted  for.  The  suit  was  not  commenced  until  four  years 
after  the  goods  came  to  the  hands  of  the  consignees  for  sale. 
It  was  said  by  the  court :  "  The  proof  shows  that  the  goods 
were  held  and  disposed  of  by  White  &  Co.  in  trust  for  Leavitt, 
and  there  being  no  evidence  that  the  trust  was  ever  repudiated, 
the  Statute  of  Limitations  [two  yeara]  did  not  run  upon  the 
cause  of  action,  as  it  has  often  been  decided  by  this  court.'' 

It  is  also  suggested  that  the  bill  concedes  ■  that  the  com- 
plainants were  informed  by  defendant  in  the  year  1865  that 
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be  had  invested  the  funds  placed  in  his  hands  in  a  way  not 
authorized  by  the  instructions  given  him,  and  consequently,  it 
is  argued,  the  complainants  had  then  a  cause  of  action  to  re- 
cover such  damages  as  they  had  sustained  by  reason  of  the  dis- 
regard of  their  instructions.  It  may  be  that,  upon  final  hearing, 
when  the  facts  are  fully  disclosed,  the  court  may  be  bound  to 
hold  the  complainants  estopped  to  complain  of  his  departure 
from  the  instructions  under  which  he  received  the  funds  in 
question.  Even  then,  so  far  as  can  be  now  determined  from 
the  allegations  in  the  bill,  he  wpuld  be  liable  to  account  for 
the  proceeds,  if  any,  of  his  investment  ^^  in  the  transportation 
of  cotton  under  articles  of  partnership,"  in  the  same  way  that 
he  would  be  required  to  account  for  the  proceeds  of  invest- 
ments made  in  conformity  to  his  instructions.  It  does  not 
appear  from  the  bill  that  the  defendant  intended,  by  investing 
in  the  particular  mode  stated  in  his  letter,  to  assume  a  posV 
tion  of  hostility  to  his  principals,  or  to  hold  the  proceeds,  if 
any,  of  that  investment,  in  his  own  right. 

As,  therefore,  it  does  not  clearly  or  distinctly  appear  from 
the  bill  that  the  suit  was  barred  by  limitation,  the  demurrer 
should  have  been  overruled.  The  facts,  when  fully  developed, 
may  present  an  altogether  different  case  from  that  now  dis- 
closed. We  can  only  consider  the  question  of  limitation  in 
the  light  of  the  facts  alleged  in  the  bill. 

Decree  reversed^  and  cctuse  remanded  for  fuHher  proeeeding% 
in  conformity  toith  this  opinion. 

This  case  was  argued  at  the  last  term,  before  Mb.  Justicb 
Blatchfobd  came  upon  the  bench,  and  he  took  no  part  in 
deciding  it. 
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Bailey  v.  Railboad  Company. 

The  court,  in  22  Wall.  604,  when  this  case  was  then  before  it,  passed  npon  the 
character  and  effect  of  certain  certificates  therein'  described,  which  were 
issued  bj  a  railroad  companj  pursuant  to  a  resolution  passed  by  the  board 
of  directors,  Dec.  19,  1868,  declaring  that  each  stockholder  was  entitled  to 
eighty  per  cent  of  his  capital  stock,  the  earnings  which  the  company,  with  a 
Tiew  to  increase  its  traffic,  liad  thitherto  expended  in  constructing  and  equip- 
ping its  road  and  in  purchasing  property.  The  court  adheres  to  its  former 
ruling  that  the  certificates  were  dividends  in  scrip,  within  the  meaning  of 
sect.  122  of  the  act  of  June  30, 1864,  c.  178,  as  amended  by  the  act  of  July  13, 
1866,  c.  184 ;  but  further  holds  that  the  company  could  show  what  were  its 
earnings  from  Sept.  1, 1862,  to  Dec.  19, 1868,  when  the  income-tax  law  was  in 
force,  as  its  earnings  during  any  other  period  were  not  subject  to  the  ta;c  in 
question. 

Eruor  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

The  Solicitor' General  and  Mr.  Richard  Crowley  for  the 
plaintiff  in  error. 

Mr.  Joseph  H.  Choate  and  Mr.  Sidney  21  Fairchild  for 
the  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

On  Dec.  19,  1868,  the  New  York  Central  Railroad  Com- 
pany, afterwards  merged  by  consolidation  into  a  new  corpora- 
tion, known  as  the  New  York  Central  and  Hudson  River 
Railroad  Company,  the  defendant  in  error,  adopted  a  pre- 
amble, resolutions,  and  certificate,  of  which  the  following  is  a 
copy :  — 

^*  Whereas  this  company  has  hitherto  expended  of  its  earnings 
for  the  purpose  of  constructing  and  equipping  its  road,  and  in  the 
purchase  of  real  estate  and  other  properties,  with  a  view  to  the  in- 
crease of  its  traffic,  moneys  equal  in  amount  to  eighty  per  cent  of 
the  Capital  stock  of  the  company ;  and  whereas  the  several  stock- 
holders of  the  company  are  entitled  to  evidence  of  such  expenditure, 
and  to  reimbursement  of  the  same  at  some  convenient  future  period : 
Now,  therefore,  — 

•*  Reeolvedy  That  a  certificate,  signed  by  the  president  and  Jtreas- 
nrer  of  this  company,  be  issued  to  the  stockholders  sexi^illy,  de- 
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daring  that  such  stockholder  is  entitled  to  eighty  per  cent  of  the 
amount  of  the  capital  stock  held  hy  him,  payable  ratably  with  the 
other  certificates  issued  under  this  resolution,  at  the  option  of 
the  company,  out  of  its  future  earnings,  with  dividen  thereon  at 
the  same  rates  and  times  as  dividends  shall  be  paid  on  the  shares 
of  the  capital  stock  of  the  company,  and  that  soph  certificates  may 
be,  at  the  option  of  the  company,  convertible  into  dtock  of  the  com- 
pany whenever  the  company  shall  be  authorized  to  increase  its 
capital  stock  to  an  amount  sufficient  for  such  conversion. 

^  Resolved,  That  such  certificates  be  delivered  to  the  stockholders 
of  this  company  at  the  Union  Trust  Company,*  in  the  city  of  New 
York,' on  the  presentation  of  their  several  certificates  of  stock,  and 
that  the  receipt  of  the  certificate  provided  for  in  these  resolutions 
shall  be  indorsed  on  the  stock  certificate.^ 

The  certificate  issued  under  this  authority  is  as  follows :  — - 

"  Under  a  resolution  of  the  board  of  directors  of  this  company, 
passed  December  19,  1868,  of  which  the  above  is  a  copy,  the  New 
York  Central  Railroad  Company  hereby  certifies  that  , 

being  the  holder  of  shares  of  the  capital  stock  of  said  com- 

pany, is  entitled  to  dollars,  payable  ratably  with  the  other 

certificates  issued  under  said  resolution,  at  the  pleasure  of  the  com- 
pany, out  of  its  future  eaniings,  with  dividends  thereon  at  the  same 
rates  and  times  as  dividends  shall  be  paid  upon  the  shares  of  the 
capital  stock  of  said  company. 

<*  This  ceitificate  may  be  transferred  on  the  books  of  the  company 
on  the  surrender  bf  this  certificate. 

'*  In  witness  whereof  the  said  company  has  caused  this  certificate 
to  be  signed  by  its  president  and  treasurer,  this  nineteenth  day  of 
December,  1868." 

The  resolution  was  carried  into  eflEect  by  an  issue  of  the 
contemplated  certificates  to  the  amount  of  $28,036,000,  —  being 
eighty  per  cent  of  its  authorized  capital  of  $28,795,000 ;  and 
the  holders  of  them  regularly  received  dividends  equal  to  those 
declared  and  paid  upon  the  capital  stock,  until  the  certificates 
were  redeemed  at  par  in  the  stock  of  the  consolidated  <sorpora- 
tion,  as  then  authorized  by  law.  This  consolidation  took  place 
in  1872. 

On  March  3,  1870,  the  proper  officer  of  the  internal  reTcnae 
assessed  a  tax  of  five  per  cent  upon  the  amount  of  these  certifi- 
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cates,  being  $1  J61,800,  and  added  a  penalty  of  $1,000,.  under 
sect  122  of  the  act  of  June  80,  1 864,  c.  178.  13  Stat.  228, 
284. 

From  this  as8essm,ent  the  company  appealed  successivelj  to 
the  Commissioner  of  Internal  Revenue  and  the  Secretary  of  the 
Treasury.  Upon  the  apjiBal,  a  decision  was  rendered  reducing 
the  assessment  to  the  sum  of  $460,720. 

This  decision  was  based  upon  the  ground  that  the  issue  of 
the  certificates  wns  a  scrip  dividend,  within  the  meaning  of 
sect  122  of  the  act  of  1864;  but  that  as  it  had  been  made  to 
appear  that  the  earnings  stated  in  the  resolution  to  have  been 
expended,  accrued  during  the  entire  period  of  fifteen  years, 
—from  1858  to  1868,  —  of  which  only  six  years  were  covered 
by  the  income-tax  law,  which  first  took  effect  in  September, 
1862,  the  tax  should  be  appoi'tioned  pro  rata^  by  remitting 
nine-fifteenths,  and  assessing  it  upon  $9,214,400,  which  was 
assumed  to  be  the  amount  of  earnings  during  the  period  when 
they  were  subject  to  the  tax.  The  itosessment  of  $460,720, 
with  a  penalty  of  five  per  cent,  being  $28,086,  and  interest 
at  the  rate  of  one  per  cent  per  month,  amounting  to  $64,158.48, 
were  exacted  by  the  collector,  and  paid  under  protest. 

To  recover  back  these  sums  as  illegally  exacted,  the  company 
brought  this  action  against  Bailey-,  the  collector  of  internal 
revenue,  who  had  collected  them. 

On  the  first  trial  of  the  case,  the' court  charged  that  the 
assessment  was  wholly  illegal  and  void,  the  certificates  not 
'  being  a  scrip  dividend  within  the  meaning  of  the  law,  and  fur* 
nishing  no  basis  for  the  assessment  of  any  tax  whatever,  and 
that  consequently  the  verdict  must  be  for  the  plaintiff.  There 
was  a  verdict  accordingly,  and  the  judgment  thereon  was,  upon 
a  writ  of  error,  reversed,  and  a  new  trial  awarded  by  this 
court,  in  the  decision  rei)orted  in  22  Wall.  604.  The  second 
trial  resulted  in  a  verdict  and  judgment  for  the  company,  for 
$499,482.68.  To  reverse  the  judgment  Bailey  brought  this 
writ  of  error. 

The  principal  questions  presented  arise  upon  his  exceptions 
to  the  charge  to  the  jury,  and  to  the  refusal  to  give  certain 
instructions  as  requested. 

The  substance  of  the  charge  upon  the  main  point  was,  that 
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while  tlie  certificated  constituted  a  scrip  dividend,  which  jus- 
tified the  assessment  and  constituted  a  complete  prima  facie 
defence  to  the  action,  nevertheless  it  was  competent  for  the 
plaintiff  to  show  what  amount  of  the  earnings  of  the  company, 
accruing  from  Sept.  1, 18G2,  to  Dec.  19,  1868,  was  represented 
by,  and  included  in,  the  certificates^  and  that  this  amount 
alone  being  subject  to  the  tax,  the  plaintiff  was  entitled  to  re- 
cover all  which  in  excess  thereof  had  been  exacted  and  paid. 
The  opposing  proposition  of  the  defendant  below,  the  request 
to  give  which  as  a  charge  to  the  jury  was  refused,  was,  that  the 
certificates  were  conclusive  upon  the  company  of  the  amount 
of  a  scrip  dividend  subject  to  taxation  without  deduction. 

The  counsel  for  the  plaintiff  in  error  now  contend  that  their 
position  is  established  by  the  decision  in  22  Wall.  604,  to  which 
we  have  already  referred. 

The  actual  and  precise  judgment  upon  the  former  writ  of 
error  is,  however,  completely  satisfied  b)'  the  charge  of  the  Cir- 
cuit Court  now  in  question ;  for  the  ruling  on  the  first  trial, 
held  to  be  erroneous,  was  that  the  certificates  constituted  no 
basis  whatever  for  tiixation  as  a  scrip  dividend,  and  were  not 
to  be  admitted  or  considered  even  as  a  prima  facie  defence  to  the 
action.  The  reversal  at  that  time'  did  not  and  could  not,  upon 
the  record  then  presented,  anticipate  and  prejudge  the  question 
now  raised,  whether  those  certificates  were  conclusive  as  to 
the  amount  of  the  taxfible  earnings  represented  by  them. 

There  is  nothing  in  the  opinion  of  the  court  then  pro- 
nounced which,  properly  understood,  requires  any  conclusion 
to  the  contrary. 

In  that  opinion  the  nature  of  these  certificates  is  described, 
and  their  character  as  scrip  dividends  defined.  It  is  there 
stated  that  "interest  certificates  of  the  kind  were  issued  as 
evidence  to  the  stockholders  that  an  equal  amount  of  the  earn- 
ings of  the  company  beyond  current  expenses  had  been  ex- 
pended for  the  objects  stated  in  the  preamble  of  the  certificates, 
and  to  show  that  the  respective  stockholders  were  entitled  to 
reimbursement  of  such  expenditure  at  some  convenient  future 
period,  and  also  to  show  that  the  stockholders  were  entitled  to 
dividends  on  the  same  whenever  dividends  were  paid  on  the 
shares  of  the  capital  stock ;  and  that  the  certificates  were  to 
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be  paid  out  of  the  future  earnings  of  the  company,  or  to  b^ 
converted,  at  the  option  of  the  company,  into  stock,  if  there- 
after authorized  to  exercise  that  function. 

"  Such  a  paper,  therefore,  by  whatever  name  it  may  be  called, 
is,  upon  its  face,  evidence  for  each  stockholder,  to  persons  with 
whom  he  may  have  dealings,  of  the  amount  of  the  previous  net 
earnings  of  the  company ;  that  such  net  earnings  had  been 
expended  in  constructing  and  equipping  the  railroad  and  in  the 
purchase  of  real  estate  and  other  properties  appertaining  to  the 
same,  and  that  the  holders  of  the  certificates  will  be  entitled  to 
dividends  whenever  dividends  are  paid  upon  the  capital  stock.'* 

These  certificates  were  considered  to  be  a  dividend  declared, 
as  of  profits  which  had  been,  at  some  previous  time,  earned 
and  converted  into  capital  by  an  investment  in  permanent 
improvements  of  the  railroad,  and  it  was  as  representing  such 
earnings  that  they  were  considered  the  subject  of  a  tax. 
Whether  those  profits  had  been  earned  since  or  before  the 
passage  of  the  act  of  Congress  imposing  such  a  tax  does  not 
appear  from  any  recital  in  the  certificates,  and  they  were 
dealt  with  by  the  government  itself  upon  the  footing  of  not 
being  taxable  beyond  the  amount  represented  by  th^m  which 
had  actually  been  earned  after  the  taking  effect  of  the  law. 
The  Treasury  Department,  as  has  already  been  stated,  reduced 
the  assessment  to  six-fifteenths  of  the  face  of  the  certificates, 
upon  the  hypothesis  that  an  equal  proportion  of  the  whole 
amount  had  accrued  during  each  of  the  fifteen  years,  since  the 
organization  of  the  company,  in  1858;  and  in  view  of  this 
reduction,  Mr.  Justice  Clifford,  in  the  opinion  referred  to, 
added :  "  Whether  or  not  they  are  liable  for  the  whole  amount 
is  not  a  question  in  this  case." 

The  question  having  thus  been  left  open,  it  is  now  contended 
by  the  counsel  for  the  plaintiff  in  error  that,  by  the  reason  and 
terms  of  the  law,  the  certificates  are  taxable  as  a  scrip  divi- 
dend upon  the  full  nominiil  amount  thereof. 

The  one  hundred  and  twenty-second  section  of  the  said  act 
of  1 864,  under  which  the  question  arises,  is  as  follows :  — 

**  Sect.  122.    And  be  it  further  enacted,  That  any  railroad, 

cnnal,  turnpike,  canal  navigation  or  slack-water  company,  indebted 

for  any  money  for  which  bonds  or  other  evidence  of  indebtedncsp 
vor„  XVI,  8 
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have  been  issaed,  payable  in  one  or  more  years  after  date,  upon 
which  interest  is  stipulated  to  be  paid  or  ooupons  representing 
interest,  or  any  such  company  that  may  have  declared  any  dividend 
in  scrip  or  money  due  or  payable  to  its  stockholders  as  part  of  the 
earnings^  profits,  income,  or  gains  of  such  company,  and  all  profits 
of  such  company  carried  to  the  account  of  any  fund  or<  used  for 
construction,  shall  be  subject  to  and  pay  a  duty  of  five  per  centum 
on  the  amount  of  all  such  interest,  or  coupons,  dividends,  or  profits 
whenever  the  same  shall  be  payable,''  &c. 

It  is  now  urged  in  argument  that,  upon  the  express  terms  of 
this  section,  the  certificates  in  qaestion  being  a  declaration 
of  a  dividend  as  part  of  the  earnings,  profits,  income,  or  gains 
of  the  company,  are  taxable  upon  the  amount  thereof  without 
deduction ;  that  the  policy  as  well  as  the  language  of  the  act 
fixes  the  charge  upon  the  declaration  itself  when  made  effectual 
as  between- the  company  and  its  stockholders,  and,  for  the  pur- 
poses of  taxation,  concludes  both  as  to  the  amount  subject  to 
the  tax ;  and  that  the  rule  is  reasonable  as  furnishing  an  ob- 
vious standard  and  the  only  safe  criterion  for  the  assessment 
of  the  tax  to  prevent  fraudulent  evasions.  And  consequently 
that  when  such  a  dividend  has  once  been  declared,  and  ascer- 
tained to  come  within  the  description  of  the  law  as  a  subject 
of  taxation,  all  the  rest  follows,  and  the  amount  declared  is 
necessarily  established  as  the  amount  to  be  taxed. 

The  soundness  of  this  mode  of  interpretation,  and  its  appli- 
cation to  ordinary  cases,  may  well  be  admitted ;  but  it  cannot 
be  applied  to  every  case  without  a  careful  regard  to  its  neces- 
sary limitations. 

It  should  be  borne  in  mind,  in  the  first  place,  that  the  tax 
provided  for  in  this  section  is  an  annual  income  tax,  and  its 
subject  is  the  interest  paid  and  profits  earned  by  the  company 
for  each  year,  and  year  by  year ;  and  that  both"  by  the  express 
letter  of  the  law,  and  its  necessary  implications,  the  tax  is  not 
laid  on  any  of  these  funds  which  ctftne  into  being  before  the 
time  prescribed  in  the  act.  And  in  the  ordinary  execution  of 
the  law,  it  was  contemplated  that  ihe  funds  to  be  taxed,  and 
the  tax  imposed  upon  them,  would  be  concurrent,  as  to  each  fiscal 
year ;  the  scheme  of  the  statute  being  to  levy  the  tax  upon  the 
income  for  the  year  ending  on  the  81st  of  December  netit  pre- 
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ceding  the  assessment ;  and  while  it  would  be  altogether  ad- 
missible to  go  back,  for  the  purpose  of  assessing  a  tax  upon  a 
proper  fund  which  had  accrued  during  a  previous  year  and 
escaped  taxation,  nevertheless  the  t^x  imposed  would  be  for 
the  omitted  year.  But  no  tax,  in  contemplation  of  the  law, 
accrues  upon  the  fund,  except  for  the  year  in  which  the  fund 
itself  accrued. 

It  is  also  to  be  remembered  that  the  subject-matter  of  the 
tax  is  the  net  earnings  of  the  company  for  the  year  for  which 
they  are  taxed,  which  have  been  actually  realized  by  iti,  or 
which'the  law  assumes  to  have  been.  We  repeat  here  what 
was  said  by  Mr.  Justice  Miller,  speaking  for  the  court  in 
Railroad  Company  v.  Collectory  100  U-  S.  696,  698 :  « The 
corporations  mentioned  in  this  section  are  those  engaged  in 
furnishing  road-ways  and  water-ways  for  the  transportation  of 
persons  and  property,  and  the  manifest  purpose  of  the  law  was 
to  levy  the  tax  on  the  net  earnings  of  such  companies.  How 
were  these  ^  earnings,  profits,  incomes,  or  gains '  to  be  most 
certainly  ascertained?  In  every  well-conducted  corporation 
of  this  character  these  profits  were  disposed  of  in  one  of  four 
methods  ;  namely,  distribufed  to  its  stockholders  as  dividends, 
used  in  construction  of  its  i-oads  or  canals,  paid  out  for  interest 
on  its  funded  debts,  or  carried  to  a  reserve  or  other  fund  re- 
maining in  its  hands.  Looking  to  these  modes  of  distribution 
as  the  surest  evidence  of  the  earnings  which  Congress  intended 
to  tax,  and  as  less  liable  to  evasion  than  any  other,  the  tax  is 
imposed  upon  all  of  them.  The  books  and  records  of  the  com- 
pany are  thus  made  evidence  of  the  profits  they  have  made, 
and  the  corporation  itself  is  made  responsible  for  the  payment 
of  the  tax." 

It  is  true,  indeed,  that  by  the  terms  of  the  law  the  amount 
paid  as  interest  on  bonds  is  charged  with  a  tax  as  part  6f  the 
earnings,  although  there  may  have  been  no  net  earnings  «at  of 
which  to  pay  it;  but  the  law  proceeds  upon  a  presumption 
which  disregards  what  is  merely  exceptional.  And  we  have 
no  hesitation  in  saying,  that  in  reference  to  a  dividend  de- 
clared as  of  earnings  for  the  current  year  and  paid  as  such  to 
stockholders,  whether  in  money  or  in  scrip,  no  proof  would  be 
admissible,  for  the  purpose  of  avoiding  the  tax,  that  no  earn* 
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ings  had  in  fact  been  made.  The  law  conclusiyely  assumes  in 
such  a  case  that  a  dividend  declared  and  paid  is  a  dividend 
earned. 

It  follows  also  from  this  view  of  the  purpose  of  the  law,  that 
a  fund  taxed  in  one  year,  as  the  profits  of  a  railroad  company, 
used  for  construction  or  carried  to  the  account  of  any  fund, 
has  been  taxed  once  for  all,  and  cannot,  as  part  of  the  earnings 
of  the  company,  be  assessed  a  second  time.  The  tax  for  the 
year  is  upon  the  whole  amount  of  the  net  earnings,  distributed 
and  enumerated  under  the  heads  pointed  out  in  the  statute; 
and  when  the  tax  has  been  imposed  and  collected  upon  them, 
or  any  specific  part  of  them,  there  is  no  authority  to  levy  any 
further  or  additional  tax.  The  profits  that  this  year  have  been 
taxed  as  undivided,  and  invested  in  any  corporate  asset,  if  in 
the  succeeding  year  they  are  embraced  in  a  dividend  declared 
and  payable  to  stockholdei-s,  have  already  borne  all  the  burden 
imposed  by  the  law,  and  cannot  again  be  subjected  to  an  as- 
sessment for  a  new  tax.  There  has  been  a  difference  of  opin- 
ion upon  the  point  whether  the  tax  imposed  by  this  section  is 
upon  the  corporation,  on  account  of  its  net  profits,  or  upon  the 
income  of  the  stockholder  or  bondholder  ;  although  in  the 
present  case  it  is  immaterial  which  of  these  alternatives  is 
adopted.  We  are  not  aware,  however,  that  it  has  ever  been 
suggested  until  now  that  it  might  be  both  in  succession, — 
one  year  a  tax  upon  the  income  of  the  corporation,  and  the 
next,  upon  the  same  fund  as  the  income  of  the  individual. 
We  do  not  think  this  an  admissible  construction.. 

It  is  necessary,  in  the  application  of  these  principles  to  the 
circumstances  of  the  present  case,  to  regard  the  special  charac- 
ter of  the  certificates  in  question.  It  will  be  seen  that  they 
do  not  purport  to  be  a  declaration  of  a  dividend  as  of  the  earn- 
ings of  the  company  during  the  year  in  which  the  tax  was 
assessed,  <or,  indeed,  for  any  particular  year  or  series  of  years. 
THe  recital  is  that,  the  company  ^^  has  hitherto  expended  of  its 
^mings,  for  the  purpose  of  constructing  and  equipping  *  its 
road  and  in  the  purchase  of  real  estate  and  other  properties, 
with  a  view  to  the  increase  of  its  traific,  moneys  eqUal  in 
amount  to  eighty  per  cent  of  the  capital  stock  of  the  company." 

It  was  quite  legitimate  for  the  assessor  to  treat  this  as  evi- 
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^nce  of  an  amount  of  earnings  which  had  never  been  taxed^ 
and  make  the  assessment  accordingly.  It  was  equally,  legiti^ 
mate  for  the  Secretary  of  the  Treasury,  upon  proof  that-  the 
accumulation  had  been  going  on  from  the  organization  of  the 
company,  in  1868,  to  apportion  the  amount  in  equal  propor- 
tions for  each  year,  and  to  deduct  nine-fifteenths  thereof  for  the 
years  which  had  elapsed  before  the  taking  effect  of  the  act  taxi- 
ing incomes.  And  it  is  entirely  consistent  with  the  declaration 
itself  to  show  in  point  of  fact  what  was  the  amount  of  earn- 
bgs  accrued  daring  the  period  while  the  income-tax  act  was 
in  force  which  had  not  been  assessed  for  .taxation  as  profits 
carried  to  construction  or  other  account.  The  declaration  in 
the  certificates  could  not  be  conclusive  of  anything  not  incon- 
sistent with  it,  for  an  estoppel  only  prohibits  contrary  all^a- 
tions.  The  proof  admitted  on  the  trial  below  did  not  contradict 
the  certificates,  but  only  served  to  rebut  a  presumption,  which, 
as  matter  of  law,  was  not  conclusive.  Its  tendency  and  effect 
were  to  exact  from  the  company  the  full  tax  upon  every  dollar 
of  its  earnings,  which  had  not  previously  paid  its  proper  assess- 
ment, and  which,  in  any  form,  was  subject  to  taxation,  and  to 
relieve  it  only  to  the  extent  to  which  otherwise  it  would  have 
been  subjected  to  the  payment  of  a  second  tax  upon  the  same 
fund.  This  result,  and  the  process  by  which  it  was  reached, 
seem  to  us  strictly  to  conform  both  to  the  letter  and  spirit  of 
the  law  governing  the  subject. 

This  conclusion  disposes  of  the  substance  of  the  case,  as  it 
sustains  the  rulings  of  the  Circuit  Court  upon  the  main  ques- 
tion. There  were  other  exceptions  to  the  charge,  and  to  the 
refusal  of  the  court  to  give  instructionB  asked  for  by  the  plain- 
tiff in  error;  but  they  are  either  covered  by  what  has  already 
been  said,  or  seem  to  us  not  necessary  to  be  specially  men- 
tioned. A  point  was  raised  as  to  certain  items  claimed  to  be 
included  in  the  sum  for  which  these  certificates  were  issued, 
which,  in  the  view  we  have  taken,  becomes  immaterial ;  for,  as 
we  have  decided  that  the  jury  could  only  consider  the  earnings 
realized  in  fact  during  the  operation  of  the  law  from  1862  to 
1869,  it  was  immaterial  what  items  existing  prior  to  that  period 
were  also  included  in  the  aggregate  sum  for  which  the  certifi- 
cates were  issued.    Some  exception  also, was  taken  to  some 
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comment  on  the  part  of  the  circuit  judge  as  to  the  state  of  the 

evidence,  but,  in  our  opinion,  the  question  which  the  jury  had 

to  decide  was  left  to  them  fairly. 

Judgment  affirmed. 

Mb.  Justice  Harlan  dissented. 


Steamship  Company  t?.  Tdgman. 

1.  The  members  of  a  foreign  corponitioD,  when  it  sues  or  is  sued  in  a  court  of 

the  United  States,  are  conQlusively  presumed  to  be  citizens  or  subjects  of 
the  State  or  country  which  created  it.  ^ 

2.  The  citicensliip  of  the  parties,  if  it  be  shown  by  the  record,  need  not  be  set  out 

in  the  petition  for  the  removal  of  a  suit  from  the  State  court  to  the  Ciroult 
Court  of  the  United  States. 

8.  Upon  the  filing  of  the  requisite  petition  and  bond  in  a  suit  which  is  remoTable, 
the  State  court  is  absolutely  divested  of  jurisdiction  of  such  suit,  and  its 
subsequent  orders  are  coram  turn  judiee,  unless  its  jurisdiction  be,  in  some 
form,  actually  restored. 

4.  A  failure  to  file  the  transcript  within  the  time  prescribed  by  the  statute  does 
not  restore  that  jurisdiction,  and  the  Circuit  Court  must  determine  whether, 
in  the  absence  of  a  complete  transcript,  or  when  one  has  not  been  filed  in 
proper  time,  it  will  retain  jurisdiction,  or  dismiss  tlie  suit,  or  remand  it  to 
the  State  court 

6.  A  party  having  filed  his  petition  and  bond  for  the  removal  of  a  suit  pending 
in  a  State  court,  the  court  ruled  that  the  suit  was  not  removable,  but 
should  there  proceed.  He  subsequently  consented  to  an  order  requiring  the 
issues  to  be  heard  and  determined  by  a  referee,  and  thenceforward,  until 
final  judgpnent,  contested  the  case  as  well  before  the  referee  as  in  the 
courts  of  the  State.  Htld,  1.  That  tlie  jurisdiction  of  the  State  court  was 
not  thereby  restored,  and  that  his  consent  to  the  order  of  reference  must  be 
construed  as  merely  denoting  a  preference  for  that  mode  of  trial.  2.  Tliat 
his  objection  to  the  exercise  of  jurisdiction  by  the  referee  and  the  State 
court,  after  he  had  filed  his  petition  and  bond,  added  nothing  to  the  Jegal 
strength  of  liis  position  on  the  question  of  removal 

Ebbob  to  the  Supreme  Court  of  the  State  of  New  York* 
This  action  was  commenced  on  the  ^Sd  of  June,  1875,  by 
Tugman,  against  the  National  Steamship  Company,  which  his 
complaint  alleges  to  be  ^' a  foreign  corporation,  having  an 
office  or  general  manager  and  place  of  business  in  the  city  of 
New  York."  The  summons  and  complaint  were  served  on  the 
company's  agent  in  New  York  on  the  succeeding  day... 
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On  tbe  14th  of  July,  1875,  the  company  entered  its  appear- 
ance, and  at  the  same  time  filed  a  petition  and  bond,  in  proper 
form,  for  tbe  removal  of  the  action  into  the  proper  Circiut 
Court  of  tbe  United  States.  Tbe  petition  alleges  that  the 
plaintiff,  ^^  at  tbe  commencement  of  tbe  action,  was,  and  ever 
since  has  been,  and  now  is,  a  citizen  of  tbe  State  of  Illinois ;  *' 
that  ^^the  petitioner  is  a  corporation  created  and  existing 
nnder  and  by  virtue  of  the  laws  of  tbe  United  Kingdom  of 
Great  Britain  and  Ireland,  and  has  its  principal  offices  for  the 
transaction  of  its  business  at  Liverpool,  in  said  kingdom,*' 
where,  it  is  farther  alleged,  tbe  meetings  of  its  stockholders 
and  directors  were  held,  its  records  kept,  its  authorities  acted, 
and  from  which  the  latter  issued  their  ordeiB.  The  petition 
also  states  that  the  company  had  not  designated  any  peraon  or 
persons  residing  in  any  county  of  New  York  on  whom  process 
might  be  served,  as  prescribed  in  the  act  of  the  legislature  of 
that  State  of  April  10, 1856. 

The  sufficiency  of  tbe  bond  was  not  questioned,  but  the 
motion  that  the  court  proceed  no  further  in  tbe  cause  was, 
after  argument  by  counsel,  overruled,  July  21, 1875. 

Tbe  company  filed  its  answer  Aug.  8,  1875.  On  the  17th  of 
January,  1877,  "  on  the  consent  of  the  parties,''  all  the  issues 
in  tbe  action  were,  by  order  of  court,  referred  to  Henry  NicoU, 
^^  to  bear  and  determine  tbe  same."  Tbe  parties  appeared  be- 
fore  the  referee,  when  tbe  company  — "presenting  tbe  petition, 
4>onds,  and  papers,  upon  which  the  removal  of  tbe  action  was 
theretofore  asked  —  contended  that  tbe  State  court  was  ousted 
of  jurisdiction  ;'that  the  referee  had  no  power  or  authority  to 
proceed  therein  ;  and  that  the  action  was  in  fact  removed  into, 
and  was  then  pending  in,  the  Circuit  Court  of  tbe  TJnited 
States  for  tbe  Eastern  District  of  New  York.  Tbe  objection 
was  overruled  by  tbe  referee,  who  ordered  tbe  trial  to  pro- 
ceed ;  to  which  decision  and  order  the  defendant's  attorney 
duly  excepted.  Tbe  trial  proceeded  notwithstanding  the  com- 
pany's objection. 

On  the  8th  of  June,  1877,  the  referee  reported  in  favor  of 
the  plaintiff  for  the  sum  of  $4,824.53.  Exceptions  were  filed 
by  tbe  company ;  but  they  were  overruled,  and  judgment  en- 
tered in  accordance  with  the  report  on  the  27th  of  June,  1877. 


' 
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The  company  appealed  to  the  general  term  of  the  Supreme 
Court,  where  the  judgment  was  affirmed  on  the  nineteenth 
day  of  February,  1878.  Upon  appeal  to  the  Court  of  Appeals 
of  the  State,  the  judgment  of  the  Supreme  Court  was  affirmed, 
the  court  saying :  ^^  In  regard  to  the  question  raised  upon  the 
trial,  that  this  court  was  ousted  of  jurisdiction  by  the  pro- 
ceedings instituted  to  remove  the  case  into  the  United  States 
Circuit  Court,  we  think  that  the  petition  was  defective  in  not 
showing  that  the  defendant  was  an  alien  citizen  or  subject  of 
a  foreign  power  at  the  time  of  the  commencement  of  the  action, 
but  only  when  the  petition  was  signed  and  sworn  to.  The 
omission  referred  to  brings  the  case  directly  within  the  de- 
cision in  the  case  of  J^ickner  v.  Phoenix  Insurance  Co.j  65 
N.  Y.  195.  It  may  also  be  remarked  that  since  the  order  refus- 
ing to  remove  the  case,  the  defendant  consented  to  the  appoint- 
ment of  a  referee  to  determine  the  case,  and  submitted  to  his 
jurisdiction,  by  trying  the  action  on  the  merits.  It  is  at  least 
questionable  whether  he  has  not  thus  waived  his  right  to  insist 
that  a  removal  had  been  had." 

The  steamship  company  brought  this  writ  of  error. 

Mr,  B.  C,  Chetwood  and  Mr.  John  Chetwood  for  the  plainti£f 
in  error. 

Mr,  F,  J.  Fithian  for  the  defendant  in  error. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

The  underlying  question  in  this  case  is  whether,  within  the 
meaning  of  the  Constitution  and  of  the  statutes  determining 
the  jurisdiction  of  the  Circuit  Courts  of  the  United  States,  and 
regulating  the  removal  of  causes  from  State  courts,  a  corpora- 
tion created  by  th6  laws  of  a  foreign  State  may,  for  the  purposes 
of  suing  and  being  sued  in  the  courts  of  the  Union,  be  treated 
as  a  "  citizen  "  or  "  subject "  of  such  foreign  State. 

In  Ohio  ^  Mississippi  Railroad  Co.  v.  Wheeler j  1  Black,  286, 
the  court,  speaking  by  Mr.  Chief  Justice  Taney,  said,  that  in 
the  previous  case  of  Louisville,  Cincinnati,  ^  Charleston  RaU- 
road  Co.  v.  Letson,  2  How.  497,  it  had  been  decided,  upon  full 
consideration,  ^^  that  where  a  corporation  is  created  by  the  laws 
of  a  State,  the  legal  presumption  is,  that  its  members  are  citi- 
zens of  the  State  in  which  alone  the  corporate  body  has  a  legal 
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existence ;  and  that  a  suit  by  or  against  a  corporationt  in  its 
corporate  name,  must  be  presumed  to  be  a  suit  by  or  against 
citizens  of  the  State  which  created  the  corporate  body ;  and 
that  no  averment  or  evidence  to  the  contrary  is  admissible,  for 
the  purposes  of  withdrawing  the  suit  from  the  jurisdiction  of 
a  court  of  the  United  States.*'  Marshall  v.  Baltimore  ^  Ohio 
Railroad  Co.^  16  How.  814 ;  Covington  Drawbridge  Co.  v.  Shep- 
herd,  20  id.  227 ;  Insurance  Company  v.  Ritchie^  5  Wall.  541 ; 
Paul  v.  Virginia^  8  id.  168 ;  Railroad  Company  v.  Harris^  12 
id.  65. 

To  the  rule,  thus  established  by  numerous  decisions,  the 
court  adheres.  Upon  this  branch  of  the  case  it  is,  therefore,  ^ 
only  necessary  to  say  that  if  the  individual  members  of  a  cor- 
poration, created  by  the  laws  of  one  of  the  United  States,  are, 
for  purposes  of  suit  by  or  against  it  in  the  courts  of  the  Union, 
conclusively  presumed  to  be  citizens  of.  the  State  by  whose  laws 
that  corporation  is  created  and  exists,  it  would  seem  to  follow, 
logically,  that  the  members  of  a  corporation,  created  by  the 
laws  of  a  foreign  State,  should,  for  like  purposes,  be  conclu- 
sively presumed  to  be  citizens  or  subjects  of  such  foreign  State. 
Consequently,  a  corporation  of  a  foreign  State  is,  for  purposes 
of  jurisdiction  in  the  courts  of  the  United  States,  to  be  deemed, 
constructively,  a  citizen  or  subject  of  such  State. 

But  it  is  suggested  that  the  petition  for  the  removal  of  the 
action  into  the  Circuit  Court  of  the  United  States  is  radically 
defective  in  that  it  does  not  show  that  the  National  Steamship 
Company  was  a  corporation  of  a  foreign  State  at  the  commence- 
ment of  the  action ;  that  the  allegation,  upon  that  point,  refers 
only  to  the  time  when  the  removal  was  sought.  If,  in  suits 
in  whi6h  the  jurisdiction  of  the  courts  of  the  United  States  de- 
pends upon  the  character  of  the  parties,  it  is  material,  under 
the  act  of  March  8,  1875,  c.  137,  to  show  the  citizenship  of  the 
parties  at  the  commencement  of  the  action,  it  is  sufficient 
to  say  that  the  averment  in  the  original  complaint,  that  the 
company  is  a  foreign  corporation,  supplemented  by  the  aver- 
ment in  the  petition  for  removal,  that  it  is  a  corporation  created 
by,  and  existing  under,  the  laws  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  covers  the  whole  period  from  the 
commencement  of  the  action  to  the  application  for  removal. 
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It  is  not  always  necessary  that  the  citizenship  of  the  parties 
be  set  out  in  the  petition  for  removal.  The  requirements  of 
the  law  are  met  if  the  citizenship  of  the  parties  to  the  oontro- 
yersy  sought  to  be  removed  is  shown,,  affirmatively,  by  the 
record  of  the  ^|ase.  Railway  Company  v.  Ram%eyj  22  Wall. 
822 ;  RoherUon  v.  Cea»e,  97  U.  S.  646. 

The  only  remaining  question  which  need  be  considered  is 
whether  the  jurisdiction  of  the  State  court  was,  in  any  form, 
restored,  after  the  company  filed  its  petition  and  bond  for 
removal.  The  defendant  in  error  insists  that  it  was.  The  pe- 
tition was  accompanied  by  a  bond  which,  it  is  conceded,  con- 
formed to  the  statute,  and  was  ample  as  to  security.  Upon  the 
filing,  therefore,  of  the  petition  and  bond,  —  the  suit  being  re- 
movable under  the  statute,  —  the  jurisdiction  of  the  State  court 
absolutely  ceased,  and  that  of  the  Circuit  Court  of  the  United 
States  immediately  attached.  The  duty  of  the  State  court  was 
to  proceed  no  further  in  the  cause.  Every  order  thereafter 
made  in  that  court  was  coram  non  judice^  unless  its  jurisdiction 
was  actually  restored.  It  could  not  be  restored  by  the  mere 
failure  of  the  company  to  file  a  transcript  of  the  record  in  the 
Circuit  Court  of  the  United  States  within  the  time  prescribed 
by  the  statute.  The  jurisdiction  of  the  latter  court  attached, 
in  advance  of  the  filing  of  the  transcript,  from  the  moment  it 
became  the  duty  of  the  State  court  to  accept  the  bond  and 
proceed  no  further ;  and  whether  the  Circuit  Court  of  the  United 
States  should  retain  jurisdiction,  or  dismiss  or  remand  the 
action  because  of  the  failure  to  file  the  necessary  transcript, 
was  for  it,  not  the  State  court,  to  determine. 

Nor  was  the  jurisdiction  of  the  State  court  restored  when 
the  company,  subsequently,  consented  to  the  order  requiring  the 
issues  to  be  heard  aiud  determined  by  a  referee  selected  by  the 
parties,  or  when  it  appeared  and  contested  the  case,  as  well 
before  the  referee  as  in  the  State  courts,  up  to  final  judgment. 
The  right  of  the  company  to  have  a  trial  in  the  Circuit  Court  of 
the  United  States  became  fixed  upon  the  filing  of  the  petition 
and  bond.  But  the  inferior  State  court  having  ruled  that  the 
right  of  removal  did  not  exist,  and  that  it  had  jurisdiction  to 
proceed,  the  company  was  not  bound  to  desert  the  case,  and 
leave  the  opposite  party  to  take  judgment  by  default.    It  was 
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at  liberty,  its  right  to  removal  being  ignored  by  the  State  coart, 
to  make  defence  in  that  tribunal  in  every  mode  recognized  by 
the  laws  of  the  State,  without  forfeiting  or  impairing,  in  the 
slightest  d^ree,  its  right  to  a  trial  in  the  court  to  which  the 
action  had  been  transferred,  or  without  affecting,  to  any  extent, 
the  authority  of  the  latter  court  to  proceed.  The  consent,  by 
tiie  company,  to  a  trial  by  referee  was  nothing  more  than  an 
expression  of  its  preference  —  being  compelled  to  make  defence 
in  the  State  court  —  for  that  one  of  the  several  modes  of  trial 
permitted  by  the  laws  of  the  State.  It  is  true  that  when  the 
cause  was  taken  up  by  the  referee,  as  well  as  when  heard  in  the 
Supreme  Court  of  the  State  and  in  the  Court  of  Appeals,  the 
company  protested  that  the  Circuit  Court  of  the  United  States 
alone  had  jurisdiction  after  the  petition  and  bond  for  removal 
were  filed.  But  no  such  protests  were  necessary,  and  they 
added  nothing  whatever  to  the  legal  strength  of  its  position. 
When  the  State  court  adjudged  that  it  had  authority  to  proceed, 
the  company  was  entitled  to  regard  the  decision  as  final,  so  far 
as  that  tribunal  was  concerned,  and  was  not  bound,  in  order  to 
miiintain  the  right  of  removal,  to  protest  at  subsequent  stages 
of  the  trial  against  its  exercise  of  jurisdiction.  Indeed,  such  a 
course  would  scarcely  have  been  respectful  to  the  State  court, 
after  its  ruling  upon  the  point  of  jurisdiction  had  been  made. 

What  we  have  said  upon  this  subject  is  fully  sustained  by  our 
former  decisions,  particularly  Railroad  Company  v.  Koontz^  104 
U.  S.  5 ;  Railroad  Company  v.  Mississippi^  102  id.  135 ;  Kern 
V.  Huidekoper^  103  id.  485 ;  and  Insuranee  Company  v.  Dunn^ 
19  Wall.  214. 

The  judgments  herein  of  the  Court  of  Appeals  of  New  York 
and  of  the  Supreme  Court  of  New  York  will  be  reversed,  and 
the  cause  remanded  with  directions  that  the  latter  court  accept 
the  bond,  tendered  by  plaintiff  in  error,  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  that  State,  and  proceed  no  further  in  the  cause ;  and 
it  is 

So  ordered. 
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A.  and  B.  executed  and  delirered  to  C,  in  New  Toric,  a  bond  of  Indenmitj,  oon- 
ditioned  to  hold  harmless  and  fully  indemnii^  liiiu  against  all  loss  or  daniage 
arising  from  his  liability  on  an  appeal  bond,  wliich  he  had  signed  in  Louisiana 

.  as  suriety  on  behalf  of  a  certain  railroad  company,  defendant  in  a  Judgment 
rendered  against  it  in  the  courts  of  the  latter  State,  and  which,  being  affirmed, 
he  was  compelled  to  pay.  By  the  law  of  New  York,  any  written  instrument, 
although  under  seal,  was  subject  to  impeachment  for  want  of  consideration ; 
and  a  pre-existing  liability,  entered  into  without  request,  which  was  the  sole 
consideration  of  that  bond  of  indemnity,  was  insufficient  It  was  otherwise 
in  Louisiana.  A  suit  on  the  bond,  was  brought  in  Louisiana.  Held,  1.  That 
the  question  of  the  validity  of  tlie  bond,  as  dependent  upon  the  sufficiency  of 
its  consideration,  is  not  a  matter  of  procedure  and  remedy,  to  be  governed  by 
the  Ux  fori,  but  belongs  to  the 'substance  of  the  contract,  and  must  be  deter- 
mined by  the  law  of  the  seat  of  the  obligation.  2.  In  every  forum  a  contract 
is  governed  by  the  law  with  a  view  to  which  it  is  made,  because,  by  the  con- 
sent  of  the  parties,  that  law  becomes  a  part  of  their  agreement ;  and  it  is, 
therefore,  to  be  presumed,  in  the  absence  of  any  express  declaration  or  con- 
trolling circumstances  to  the  contrary,  that  the  parties  had  in  contemplation 
a  law  according  to  which  their  contract  would  be  upheld,  rather  than  one  by 
which  it  would  be  defeated.  8.  The  obligation  of  the  bond  of  indemnity  was 
either  to  place  funds  in  the  hands  of  the  obligee,  wherewith  to  discharge  his 
liability  when  it  became  fixed  by  judgment,  or  to  refund  to  him  his  necessary 
advances  in  discharging  It^  in  the  place  where  his  liability  was  legally  solva- 
ble ;  and  as  this  obligation  could  only  be  fulfilled  in  Louisiana,  it  must  be 
governed  by  the  law  of  that  State  as  the  ^  loci  8oUuiom$. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  action  was  brought  by  Eliza  D.  Pritchard,  a  citizen  of 
Louisiana,  executrix  of  Richard  Pritchard,  deceased,  against 
Norton,  a  citizen  6f  New  York,  in  the  court  below,  upon  a 
writing  obligatory,  of  which  the  following  is  a  copy :  — 

^'Statb  op  Nbw  York, 

**  County  of  New  York. 
^  Enow  all  men  by  these  presents,  that  we,  Henry  S.  McComb,  of 
Wilmington,  State  of  Delaware,  and  Ex  Norton,  of  the  city  of  New 
York,  State  of  New  York,  are  held  and  firmly  bound,  jointly  and 
severally,  unto  Richard  Pritchard,  of  New  Orleans,  his  execu- 
tors,, administrators,  and  assigns,  in  the  sum  of  fifty-five  thousand 
($55,000)  dollars,  lawful  money  of  the  United  States,  for  the  pay- 
ment whereof  we  bind  ourselves,  our  heirs,  executors,  and  adminis- 
trators firmly  by  these  presents.    Sealed  with  our  seals  and  dated 
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tluB  thirtieth  day  of  Jane,  A.  D.  eighteen  hundred  and  seventy- 
four. 

**  Whereas  the  aforesaid  Richard  Pritchard  has  signed  an  appeal 
bond  as  one  of  the  sureties  thereon,  jointly  and  severally,  on  behalf 
of  the  defendant,  appellant  in  the  suit  of  J.  P.  Harrison,  Jr.  v.  The 
New  Orleans,  Jackson,  and  Great  Northern  Railroad  Co.,  No.  9261 
on  the  docket  of  the  Seventh  District  Court  for  the  Parish  of 
Orleans : 

*^  Now,  the  condition  of  the  above  obligation  is  such  that  if  the 
aforesaid  obligors  shall  hold  harmless  and  fully  indemnify  the  said 
Richard  Pritchard  against  all  loss  or  damage  arising  from  his  lia- 
bility as  surety  on  the  said  appeal  bond,  then  this  obligation  shall 
be  null  and  void;  otherwise,  shall  remain  in  full  force  and  effect. 

**  H.  S.  McCoMB.    [l.  8.] 
"  Ex  NOBTON.         [l.  s.]  "" 

The  appeal  bond  mentioned  in  the  bond  was  executed. 

A'  judgment  was  rendered  on  that  appeal  in  the  Supreme 
Court  of  Louisiana,  May  80,  1876,  against  the  railroad  90m- 
pany,  in  satisfaction  of  which  Pritchard  became  liable  to  pay, 
and  did  pay,  the  amount,  to  recover  which  this  action  was 
brought  against  Norton.  The  condition  of  this  appeal  bond  was 
that  the  company  **  shall  prosecute  its  said  appeal,  and  shall 
satisfy  whatever  judgment  may  be  rendered  against  it,  or  that 
Ihe  same  shall  be  satisfied  by  the  proceeds  of  the  sale  of  its 
estate,  real  or  personal,  if  it  be  cast  in  the  appeal ;  otherwise 
that  the  said  Pritchard  et  aL^  sureties,  shall  be  liable  in  its 
place." 

The  defendant  set  up,  by  way  of  defence,  that  the  bond  sued 
on  was  executed  and  delivered  bv  him  to  Pritchard  in  the 
State  of  New  Tork^  and  without  any  consideration  therefor, 
and  that  by  the  laws  of  that  State  it  was  void,  by  reason 
thereof. 

There  was  evidence  on  the  trial  tending  to  prove  that  the 
appeal  bond  was  not  signed  by  Pritchard  at  the  instance  or 
request  of  McComb  or  Norton,  and  that  there  was  no  consid- 
eration for  their  signing  and  executing  the  bond  of  indemnity 
passing  at  the  time,  and  that  the  latter  was  executed  and  de- 
livered in  New  York.  There  was  also  put  in  evidence  the 
following  provisions  of  the  Revised  Statutes  of  that  State, 
"2  Rev.  Stat.  406 :  — 
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*'  Sect.  77.  In  every  action  upon  a  sealed  instriiinent,  and  when 
a  set-off  is  founded  upon  any  sealed  instrument,  the  seal  thereof 
shall  only  be  presumptive  evidence  of  a  snfiicient  consideration, 
which  may  be  rebutted  in  the  same  manner  and  to  the  same  extent 
as  if  the  instrument  were  not  sealed. 

» 

^^Sbct.  78.  The  defence  allowed  by  the  last  section  shall  not  be 
made  unless  the  defendant  shall  have  pleaded  the  same,  or  shall 
have  given  notice  thereof  at  the  time  of  pleading'the  general  issue, 
or  some  other  plea  denying  the  contraction  which  the  action  is 
brought." 

At  the  request  of  the  defendant  the  Circuit  Court  charged 
the  jury  that  the  indemnifying  bond,  in  respect  to  its  validity 
and  the  consideration  requisite  to  support  it,  was  to  be  gov- 
erned by  the  law  of  New  York,  and  not  of  Louisiana ;  and  that 
if  they  believed  from  the  evidence  that  the  appeal  bond  signed 
by  Richard  Pritchard  as  surety  was  not  signed  by  him  at 
the  instance  or  request  of  McComb  and  Norton,  or  either  of 
them,  and  that  no  consideration  passed  between  Pritchard 
and  McComb  and  Norton  for  the  signing  and  execution  of 
the  indemnifying  bond  by  them,  then  that  the  bond  was  void 
for  want  and  absence  of  any  consideration  valid  in  law  to 
sustain  it,  and  no  recovery  could  be  had  upon  it. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  it 
they  found  from  the  evidence  that  the  consideration  for  the 
indemnifying  bond  was  the  obligation  contracted  by  Pritchard 
as  surety  on  the  appeal  bond,  and  that  the  object  of  the  in- 
demnifying bond  was  to  hold  harmless  and  indemnify  Pritch- 
ard from  loss  or  damage  by  reason  of  or  growing  out  of  said 
appeal  bond,  then  that  the  consideration  for  said  indemnifying 
bond  was  good  and  valid,  and  is  competent  to  support  the 
action  upon  the  bond  for  the  recovery  of  any  such  loss  or 
damage  sustained  by  Pritchard.  This  request  the  court  re- 
fused. Exceptions  were  duly  taken  to  these  rulings,  which  the 
plaintiff  now  assigns  for  error,  there  having  been  a  judgment 
for  the  defendant,  which  she  seeks  to  reverse. 

Mr,  Cephas  Brainerd  and  Mr.  George  JT.  Bates  in  support 
of  the  judgment  below. 

As  the  bond  was  executed  and  delivered  in  New  York,  by  a 
resident  of  that  State,  and  no  place  of  payment  is  specified  in 
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it,  all  questions  which  relate  to  its  coxistraction,  validity,  and 
effect  must  be  determined  by  the  law  of  New  York.  Story, 
Contracts,  sect.  658 ;  Parsons,  Contracts  (5th  ed.),  vol.  ii.  pp. 
570,  571 ;  Addison,  Contracts,  861 ;  Story,  Conflict  of  Laws 
(4th  ed.),  sect.  242 ;  Wharton,  Conflict  of  Laws  (2d  ed.), 
sect.  454,  and  cases  cited ;  Phill.  Int.  Law,  vol.  iv.  p.  616 ; 
Savigny  (Guthrie's  2d  ed.),  205,  227,  229;  Scudder  ▼.  Union 
National  Banky  91  U.  S.  406 ;  King  v.  Harman^B  EeirSy  6  La. 
607. 

Even  when  a  contract  is  by  its  terms  to  be  performed  partly 
in  one  State  and  partly  in  another,  it  has  been  held  proper  to 
construe  it  according  to  the  law  of  the  place  where  it  was 
i^ade.  Moraan  v.  If,  0.,  Jf.,  ^  T,  Railroad  Co.y  2  Woods, 
244. 

Indeed,  it  is  the  undisputed  rule  that  the  domicile  of  the 
debtor  supplies  the  local  law  applicable  to  a  contract,  except 
where  it  definitely  fixes  the  place  of  performance ;  or  where  the 
obligation  arises  in  connection  with  a  continuous  business ;  or 
where  the  debtor  executes  a  contract  at  a  place  detached  from 
his  domicile,  under  such  circumstances  as  lead  to  the  inference 
that  in  such  place  it  is  to  be  performed.  Wharton,  Conflict  of 
Laws  (2d  ed.),  sect.  426. 

None  of  these  exceptions  are  applical^le  to  the  present  case, 
and  it  therefore  falls  uhder  the  general  rule. 

The  contention  of  the  plaintiff  rests  upon  the  assumption 
that,  because  the  contract  was  to  indemnify  Pritchard  against 
loss  as  a  surety  upon  a  bond  executed  in  Louisiana,  where  be 
lived,  and  where,  by  reason  of  the  affirmance  of  the  judgment 
mentioned  in  the  bond,  his  liability  was  ultimately  determined, 
that  State  is  therefore  the  place  of  performance,  to  such  an  ex- 
tent as  that  the  obligations  and  rights  of  the  respective  parties 
to  the  instrument  on  which  this  action  is  brought  are  to  be 
measured  by  her  lawd.  No  authoi-ity  can,  it  is  believed,  be 
cited  in  conflict  with  the  doctrine  that,  where  no  place  of  pay- 
ment is  nominated  in  a  bond  of  indemnity,  —  a  bond  which  is 
neither  more  nor  less  than  a  contract  for  the  payment  of  a  sum 
of  tnoney  in  a  certain  contingency,  —  the  lex  loci  contractus  ap- 
plies, and  not  the  law  governing  the  contract  of  the  person 
whom  the  obligor  engages  to  indemnify. 
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Counsel  theii  contended  that,  by  the  law  of  New  York,  the 
bond  sued  on  is,  in  view  of  the  undisputed  facts  of  the  case, 
void  for  want  of  consideration. 

•  Mr.  Henry  C,  Miller^  contra, 

Mb.  Justice  Matthews,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

It  is  claimed  on  behalf  of  the  plaintiff  that  by  the  law  of 
Louisiana  the  pre-existing  liability  of  Pritchard  as  surety  for 
the  railroad  company  would  be  a  valid  consideration  to  support 
the  promise  of  indemnity,  notwithstanding  his  liability  had 
been  incurred  without  any  previous  request  from  the  defend- 
ant. This  claim  is  not  controverted,  and  is  fully  supported  by 
the  citations  from  the  Civil  Code  of  Louisiana  of  1870,  art\ 
1898-1960,  and  the  decisions  of  the  Supreme  Court  of  that 
State.  Flood  v.  ThomoB^  6  Mart.  k.  s.  (La.)  560 ;  N.  0.  Oan 
Co.  V.  Paulding,  12  Rob.  (La.)  878  \  K  0.  ^  Carrollton  Rail- 
road Co.  V.  Chapman,  8  La.  Ann.  97 ;  Keane  v.  Goldsmith^ 
Saber,  ^  Co.,  12  id.  560.  In  the  case  last  mentioned  it  is  said 
that  ^^  the  contract  is»  in  its  nature,  one  of  personal  warrant}% 
rec<^ized  by  articles  878  and  879  of  the  Code  of  Practice." 
And  it  was  there  held  that  a  right  of  action  upon  the  bond  of 
indemnity  accrued  to  the  obligee,  when  his  liability  became 
fixed  as  surety  by  a  final  judgment,  without  payment  on  his 
part,  it  being  the  obligation  of  the  defendants  upon  the  bond 
of  indemnity  to  j)ay  the  judgment  rendered  against  him,  or  to 
furnish  him  the  money  with  which  to  pay  it. 

The  single  question  presented  by  the  record,  therefore,  is 
whether  the  law  of  New  York  or  that  of  Louisiana  defines  and 
fixes  the  rights  and  obligations  of  the  parties.  If  the  former 
applies,  the  judgment  of  the  court  below  is  correct ;  if  the  lat- 
ter, it  is  erroneous. 

The  argument  in  support  of  the  judgment  is  simple,  and 
may  be  briefly  stated.  It  is,  that  New  York  is  the  place  of 
the  contract,  both  because  it  was  executed  and  delivered  there, 
and  because  no  other  place  of  performance  being  either  des- 
ignated or  necessarily  implied,  it  was  to  be  performed  there ; 
wherefore  the  law  of  New  York,  as  the  lex  loci  contracttu,  in 
botli  senses,  being  lex  loci  celebrationis  and  lex  loci  solutionis. 
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must  apply  to  determine  not  only  the  form  of  the  contract,  but 
also  its  validity. 

On  the  other  hand,  the  application  of  the  law  of  Louisiana 
may  be  considered  in  two  aspects :  as  the  lexfori^  the  suit  hav- 
ing been  brought  in  a  court  exercising  jurisdiction  within  its 
territory  and  administering  its  laws ;  and  as  the  lex  loci  solvr 
tionis^  the  obligation  of  the  bond  of  indemnity  being  to  place 
the  fund  for  payment  in  the  hands  of  the  surety,  or  to  repay 
him  the  amount  of  his  advance,  in  the  place  where  he  was 
bound  to  discharge  his  own  liability. 

It  will  be  convenient  to  consider  the  applicability  of  the 
law  of  Louisiana,  first,  as  the  lex  fori^  and  then  as  the  lex  loci 
9oltUioni8. 

1.  The  lex  fori* 

The  court  below,  in  a  cause  like  the  present,  in  which  its 
jurisdiction  depends  on  the  citizenship  of  the  parties,  adjudi- 
cates  their  rights  precisely  as  should  a  tribunal  of  the  State 
of  Louisiana  according  to  her  laws ;  so  that,  in  that  sense, 
there  is  no  question  as  to  what  law  must  be  administered.  But, 
in  case  of  contract,  the  foreign  law  may,  by  the  act  and  will 
of  the  parties,  have  become  part  of  their  agreement ;  and,  in 
enforcing  this,  the  law  of  the  forum  may  find  it  necessary  to 
give  effect  to  a  foreign  law,  which,  without  such  adoption, 
-would  have  no  force  beyond  its  own  territory. 

This,  upon  the  principle  of  comity,  for  the  purpose  of  pro- 
moting and  facilitating  international  intercourse,  and  within 
limits  fixed  by  its  own  public  policy,  a  civilized  State  is  accus- 
tomed and  considers  itself  bound  to  do ;  but,  in  doing  so, 
nevertheless  adheres  to  its  own  system  of  formal  judicial 
procedure  and  remedies.  And  thus  the  distinction  is  at  once 
established  between  the  law  of  the  contract,  which  may  be 
foreign,  and  the  law  of  the  procedure  and  remedy,  which  must 
be  domestic  and  local.  In  respect  to  the  latter  the  foreign  law 
is  rejected ;  but  how  and  where  to  draw  the  line  of  precise 
classification  it  is  not  always  easy  to  determine. 

The  principle  is,  that  whatever  relates  merely  to  the  remedy 
and  constitutes  part  of  the  procedure  is  determined  by  the  law 
of  the  forum,  for  matters  of  process  must  be  uniform  in  the 
courts  of  the  same  country;  but  whatever  goes  to  the  sub- 
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stance  of  the  obligation  and  affects  the  rights  of  the  parties,  as 
growing  out  of  the  contract  itself,  or  inhering  in  it  or  attaching 
to  it,  is  governed  by  the  law  of  the  contract. 

The  rule  deduced  by  Mr.  Wharton,  in  his  Conflict  of  Laws, 
as  best  harmonizing  the  authorities  and  effecting  the  most 
judicious  result,  and  which  was  cited  approvingly  by  Mr.  Jus- 
tice Hunt  in  Seudder  v.  Union  National  Bankj  91  U.  S.  406, 
is,  that  ^^  Obligations  in  respect  to  the  mode  of  their  solem- 
nization are  subject  to  the  rule  locus  regit  actum;  in  respect 
to  their  interpretation,  to  the  lex  loci  contractus ;  in  respect  to 
the  mode  of  their  performance,  to  the  law  of  the  place  of  their 
performance.  But  the  lex  fori  determines  when  and  how  such 
laws,  when  foreign,  are  to  be  adopted,  and,  in  all  cases  not 
specified  above,  supplies  the  applicatory  law."  This,  it  will  be 
observed,  extends  the  operation  of  the  Ux  fori  beyond  the 
process  and  remedy,  so  as  to  embrace  the  whole  of  that  resid- 
uum which  cannot  be  referred  to  other  laws.  And  this  con- 
clusion is  obviously  just ;  for  whatever  cannot,  from  the  nature 
of  the  case,  be  referred  to  any  other  law,  must  be  determined 
by  the  tribunal  having  jurisdiction  of  the  litigation,  according 
to  the  law  of  its  own  locality. 

Whether  an  assignee  of  a  chose  in  action  shall  sue  in  his 
own.  name  or  that  of  his  assignor  is  a  technical  question  of 
mere  process,  and  determinable  by  the  law  of  the  forum  ;  but 
whether  the  foreign  assignment,  on  which  the  plaintiff  claims 
id  valid  at  all,  or  whether  it  is  valid  against  the  defendant,  goes 
to  the  merits  and  must  be  decided  by  the  law  in  which  the  case 
has  its  legal  seat.  Wharton,  Conflict  of  Laws,  sects.  785,  786. 
Upon  that  point  Judge  Kent,  in  Lodge  v.  Phelps^'  1  Johns. 
(N.  Y.)  Cas.  189,  said:  *^If  the  defendant  has  any  defence 
authorized  by  the  law  of  Connecticut,  let  him  show  it,  and  he 
will  be  heard  in  one  form  of  action  as  well  as  in  the  other." 

It  is  to  be  noted,  however,  as  an  important  circumstance, 
that  the  same  claim  may  sometimes  be  a  mere  matter  of  pro- 
cess, and  so  determinable  by  the  law  of  the  forum,  and  some- 
times a  matter  of  substance  going  to  the  merits,  and  therefore 
determinable  by  the  law  of  the  contract.  That  is  illustrated 
in  the  application  of  the  defence  arising  upon  the  Statute  of 
Liinitations.     In  the  courts  of  England  and  America,  *  that 
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defence  is  governed  by  the  law  of  tbe  forum,  as  being  a  matter 
of  mere  procedure;  while  in  continental  Europe  the  defence 
of  prescription  is  regarded  as  going  to  the  substance  of  the 
contract,  and  therefore  as  governed  by  the  law  of  the  seat  of 
the  obligation.  ^^  According  to  the  true  doctrine/*  says  Sa- 
▼igny,  ^^  the  local  law  of  the  obligation  must  determine  as  to 
the  term  of  prescription,  not  that  of  the  place  of  the  action ; 
and  this  rule,  which  has  just  been  laid  down  in  respect  to  ex- 
ceptions in  general,  is  further  confirmed,  in  the  case  of  pre- 
ficriptibn,  by  the  fact  that  the  various  grounds  on  which  it 
rests  stand  in  connection  with  the  substance  of  the  obliga- 
tion itself."  Private  Inter.  Law,  by  Guthrie,  201.  In  this 
view  Westlake  concurs.  Private  Inter.  Law  (ed.  1858),  sect. 
2o0.  He  puts  it,  together  with  the  case  of  a  mei^er  in  an- 
other cause  of  action,  the  occurrence  of  which  will  be  deter^ 
mined  by  tbe  law  of  the  former  cause,  Bryan%  v.  Dun9eih^ 

1  Mart.  N.  8.  (La.)  412,  as  equal  instances  of  the  liability  to 
termination  inherent  by  the  lex  contractus.  But  notwith- 
standing the  contrary  doctrine  of  the  courts  of  England  and 
this  country,  when  the  Statute  of  Limitations  of  a  particular 
country  not  only  bars  the  right  of  action,  but  extinguishes 
the  claim  or  title  itself,  ipsofacto^  and  declares  it  a  nullity, 
after  the  lapse  of  the  prescribed  period,  and  the  parties  have 
been  resident  within  the  jurisdiction  during  the  whole  of  that 
period,  so  that  it  has  actually  and  fully  operated  upon  the  case, 
it  must  be  held,  as  it  was  considered  by  Mr.  Justice  Story,  to 
be  an  extinguishment  of  the  debt,  wherever  an  attempt  might 
be  made  to  enforce  it.  Conflict  of  Laws,  sect.  582.  That 
rule,  as  he  says,  has  in  its  support  the  direct  authority  of  this 
court  in  Shelby  v.  Chiy^  11  Wheat.  861-871 ;  its  correctness 
was  recognized  by  Chief  Justice  Tindal  in  Huhcr  v.  Steiner^ 

2  Bing.  N.  C.  202,  211 ;  and  it  is  spoken  of  by  Lord  Brougham 
in  Den  v.  Lippmann^  5  CI.  &  Fin.  1, 16,  as  ^*  the  excellent  dis- 
tinction taken  by  Mr.  Justice  Story.*'  Walworth  v.  Bo^itk,  14 
La.  Ann.  205.  The  same  principle  was  applied  by  the  Su* 
preme  Court  of  Ohio  in  the  case  of  the  P.  C.  ^  St,  L,  Rail- 
way Co,  V.  Hme*s  Admx,^  25  Ohio  St.  629,  where  it  was  held, 
that  under  the  act  which  requires  compensation  for  causing 
death  by  wrongful  act,  neglect,  or  default,  and  gives  a  right  of 
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action,  provided  such  action  shall  be  commenced  within  two 
years  after  the  death  of  such  deceased  person,  the  proviso  is 
a  condition  qualifying  the  right  of  action,  and  not  a  mere  lim- 
itation on  the  remedy.     Bowte  v.  Taylor^  24  id.  628. 

The  principle  that  what  is  apparently  mere  matter  of  rem- 
edy in  some  circumstances,  in  others,  where  it  touches  the  sab- 
stance  of  the  controversy,  becomes  matter  of  right,  is  familiar 
in  our  constitutional  jurisprudence  in  the  application  of  that 
provision  of  the  Constitution  which  prohibits  the  passing  by  a 
State  of  any  law  impairing  the  obligation  of  contracts.  For 
it  has  been  uniformly  held  that' ^^  any  law.  which  in  its  oper- 
ation amounts  to  a  denial  or  obstruction  of  the  rights  accruing 
by  a  contract,  though  professing  to  act  only  on  the  remedy, 
is  directly  obnoxious  to  the  prohibition  of  the  Constitution." 
McCracken  v.  Hayward^  2  How.  608,  612;  Cooley,  Const. 
Lim.  285. 

Hence  it  is  that  a  vested  right  of  action  is  property  in  the 
same  sense  in  which  tangible  things  are  property,  and  is  equally 
protected  against  arbitrary  interference.  Whether  it  springs 
from  contract  or  from  the  principles  of  the  common  law,  it  is 
not  competent  for  the  legislature  to  take  it  away.  A  vested 
right  to  an  existing  defence  is  equally  protected,  saving  only 
those  which  are  based  on  informalities  not  affecting  sub- 
stantial rights,  which  do  not  touch  the  substance  of  the  con- 
tract and  are  not  based  on  equity  and  justice.  Cooley,  Const, 
lihn.  862-369.    . 

The  general  rule,  as  stated  by  Story,  is  that  a  defence  or 
di^harge,^od  by  the  law  of  the  place  where  the  contract  is 
made  or  is  to  be  (>erfermed,  is  to  be  held  of  equal  validity  in 
every  other  place  where  the  question  may  come  to  be  litigated. 
Conflict  of  Laws,  sect.  881.  Thus  infancy,  if  a  valid  defence 
by  the  lex  loci  eantractvA^  will  be  a  valid  defence  every- 
where. Thompson  v.  Ketcham^  8  Johns.  (N.  Y.)  189  ;  Male  v.. 
Boberts^  8  Esp.  163.  A  tender  and  refusal,  good  by  the  same 
law,  either  as  a  full  discharge  or  as  a  present  fulfilment  of 
the  contract,  will  be  respected  everywhere.  Warder  v.  Arelly 
2  Wash.  (Va.)  282.  Payment  in  paper-money  bills,  or  in  other 
things,  if  good  by  the  same  law,  will  be  deemed  a  sufficient 
payment  everywhere..  1  Bro^^  Ch.  876  ;  SeariffhtY.  Oalbraith^ 
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4  Dall.  825 ;  Bartsch  v.  Atwdter^  1  Conn.  409.  And,  on  the 
other  hand,  where  a  payment  by  negotiable  bills  or  notes  is,  by 
the  lex  loci^  held  to  be  conditional  payment  only,  it  will  be  so 
held  even  in  States  where  such  payment  under  the  domestic 
law  would  be  held  absolute.  So,'if  by  the  law  of  the  place  of 
a  contract  equitable  defences  are  allowed  in  favor  of  the  maker 
of  a  negotiable  note,  any  subsequent  indorsement  will  not 
change  his  rights  in  regard  to  the  holder.  The  latter  must 
take*  it  cum  onere.  JEvana  v^  O-ray^  12  Mart.  (La.)  476;  Orp 
▼.  Winter^  4t  Mart.  N.  8.  (La.)  277  ;  Chartrts  v.  Caimes^  id.  1 ; 
^tory.  Conflict  of  Laws«  sect.  832. 

On  the  other  han^d)  the  law  of  the  forum  determines  the 
form  of  the  action,  as  whether  it  shall  be  assumpsit,  covenant, 
OP  debt.  Warren  v..  Lyneh^  6  Johns.  (N;  Y.)  289 ;  Andrew$ 
v.fferriot,  4  pow.  (N..Y.)  608;  Trasher  v.  JEverhart,S  Gill 
&  J.  (Md.)  234 ;  Adams  v.  Kers,  1  Bos.  &  Pul.  860 ;  Bank  of 
the  United  States^  v.  Dovudlyj  8  Pet.  361 ;  Douglas  v.  Oldham^ 
6  N.  H.  150.  In  Le  Boy  v.  Beards  8  How.  461,  where  it  was 
held  that  assumpsit-  and  hot  covenant  was  the  proper  form  of 
action  brought  in  New  York  upon  a  covenant  executed  and  to 
be  performed  in  Wisconsin,  and  by  its  laws  sealed  as  a-  deed, 
but  which  fn  th§  "former  was  not  regarded  as  sealed,  it  was  said 
by  this  court,  that  it  was  so  decided  i^^  without  impairing  at  all 
the  principle,  that  in  deciding  on  the  obligiltion  of  the  instru- 
ment  as  a  contract,  and  not  the  remedy  on  it  elsewh^e,  the 
law  of  Wisconsin,  as  the  lex  loci  contraetuSy  must  govern.**^  It 
regulates  all  process-,  both  mesne  and  final.  Ogden  v.  Saunders^ 
12  Wheat.  213  ;  Mason  v.  Haile,  id.  870 ;  Beers  v.  HaughUm, 
9  Pet.  829 ;  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  686. 
It  also  may  admit,  as  a  part  of  its  domestic  procedure,  a  8et-o£E 
or  compensation  of  distinct  causes  of  action  D«&ween  the  parties 
to  the  suit,  though  not  admissible  by  the  law  of  the  place  of 
the  contract.  Story,  Conflict  of  Laws,  sect.  674 ;  Qibbs  v.  ffow^ 
ard,  2  N,  H.  296 ;  BuggUs  v.  KeeUr,  3  Johns.  (N.  Y.)  268. 
But  this  is  not  to  be  confounded^  as  it  was  in  the  case  of  Second 
National  Bank  of  Cincinnati  v.  Hemingray^  31  Ohio  St.  168, 
with  that  of  a  liniited  negotiability,  by  which  the  right  of  set- 
off bettireen  the  original  parties  is  preserved  as  pai^t  of  the  law 
of  the  contract,  notwithstanding  an  assignment.     The  rules  of 
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eyidence  are  also  supplied  by  the  law  of  the  forum.  Wilcox  v. 
Hunt,  18  Pet.  878;  YatcB  v.  ThomBon,  8  CI.  &  Fin.  644; 
Bain  v.  Whitehaven,  ^c.  Railway  Co,,  8  H.  of  L.  Cas.  1 ;  Don 
V.  Lippmann,  5  CI.  &  Finl  1.  In  YateB  v.  Thom%on,  9upra,  it 
was  decided  by  the  House  of  Lords  that  in  a  suit  in  a  Scotch 
court,  to  adjudge  the  succession  to  personalty  ■  of  a  decedent 
domiciled  in  England,  where  it  was  admitted  that  the  English 
law  governed  the  title,  nevertheless  it  was  proper  to  receive  in 
evidence,  as  against  a  will  of  the  decedent,  duly  probated  in 
England,  a  second  will  which  had  not  been  proved  there,  and  - 
was  not  receivable  in  English  coucts  as  competent  evidence, 
because  such  a  paper  according  to  Scottish  law  was  admis- 
sible. In  Hoadley  v.  Northern  Transportation  Co,,  115  Mass. 
804,  it  was  held  that  if  the  law  of  the  place,  where  a  con- 
tract signed  only  by  the  carrier  is  made  for  the  carriage  of 
goods,  requires  evidence  other  than  the  mere  receipt  by  the/ 
shipper  to  show  his  assent  to  its  terms,  and  the  law  of  the 
place  where  the  suit  is  brought  presumes  conclusively  such 
assent  from  acceptance  without  dissent,  the  question  of  assent 
is  a  question  of  evidence,  and  is  to  be  determined  by  the  law  of 
the  place  where  the  suit  is  brought.  In  a  suit  in  Connecticut 
against  the  indorser  on  a  note  made  and  indorsed  in  New  York, 
it  was  held  that  parol  evidence  of  a  special  agreement,  different 
from  that  imputed  by  law,  would  be  received  in  defence, 
although  by  the  law  of  the  latter  State  no  agreement  different 
from  that  which  the  law  implies  from  a  blank  indorsement 
could  be  proved  by  parol.  Downer  v,  Che%eboro\igh,  86  Conn. 
89.  And  upon  the  same  principle  it  has  been  held  that  a  con- 
tract, valid  by  the  laws  of  the  place  where  it  is  made,  although 
not  in  writing,  will  not  be  enforced  in  the  courts  of  a  country 
where  the  Statute,  of  Frauds  prevails,  unless  it  is  put  in  writing. 
Leroux  v.  Brown,  12  C.  B.  801.  But  where  the  law  of  the 
forum  and  that  of  the  place  of  the  execution  of  the  contract 
coincide,  it  will  be  enforced,  although  required  to  be  in  writing 
by  the  law  of  the  place  of  performance,  as  was  the  case  of 
Scudder  v.  Union  National  Bank,  91  U.  S.  406,  because  the 
form  of  the  contract  is  regulated  by  the  law  of  the  place  of  its 
celebration,  and  the  evidence  of  it  by  that  of  the  forum. 

Williams  v.  Haines,  27  Iowa,  251,  was  an  action  upon  a  note 
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executed  in  Maryland,  and,  so  far  as  appears  from  the  report, 
payable  there,  where  the  parties  thereto  then  resided,  and  which 
was  a  sealed  instmment,  according  to  the  laws  of  that  State,  in 
support  of  which  those  laws  conclusively  presumed  a  valid  con- 
sideration. By  the  laws  of  Iowa,  to  such  an  instrument  the 
want  of  consideration  was  allowed  to  be  proved  as  a  defence. 
It  was  held  by  the  Supreme  Court  of  that  State,  in  an  opinion 
delivered  by  Chief  Justice  Dillon,  that  the  law  of  Iowa  related 
to  the  remedy  merely,  without  impairing  the  obligation  of  the 
contract,  and,  as  the  lex  fari^  must  govern  the  case.  He  said : 
*^  Respecting  what  shall  be  good  defences  to  actions  in  this 
State,  its  courts  must;administer  its  own  laws  and  not  those  of 
ether  States.  The  common*law  rules  do  not  so  inhere  in  the 
contract  as  to  have  the  portable  quality  ascribed  to  them  by 
the  plaintiff's  counsel,  much  less  can  they  operate  to  ovenide 
the  plain  declaration  of  the  legislative  will.*'  The  point  of,  this 
decision  is  incorporated  by  Mr.  Wharton  into  the  text  of  his 
Treatise  on  the  Conflict  of  Laws,  sect.  788,  and  the  case  itself 
is  referred  to  in  support  of  it.  He  deduces  the  same  conclusion 
from  those  cases,  already  referred  to,  which  declare  that  assump- 
sit is  the  only  form  of  action  that  can  be  brought  upon  an 
instrument  which  is  not  under  seal,  according  to  the  laws  of 
the  forum,  although  by  the  law  of  the  place  where  it  was  exe- 
cuted, or  was  to  be  performed,  it  would  be  regarded  as  under 
seal,  in  which  debt  or  covenant  would  lie,  on  the  ground  that  a 
plea  of  want  or  failure  of  consideration  is  recognized  as  a 
defence  in  all  actions  of  assumpsit.  Wharton,  Conflict  of  Laws, 
sect.  747. 

If  the  proposition  be  sound,  its  converse  is  equally  so ;  and 
the  law  of  the  place  where  a  suit  may  happen  to  be  brought 
may  forbid  the  impeachment  of  a  contract,  for  want  of  a  valid 
consideration,  which,  by  the  law  of  the  place  of  the  contract, 
might  be  declared  invalid  on  that  account. 

We  cannot,  however,  accept  this  conclusion.  The  question 
of  consideration,  whether  arising  upon  the  admissibility  of 
evidence  or  presented  as  a  point  in  pleading,  is  not  one  of  pro- 
cedure and  remedy.  It  goes  to  the  substance  of  the  right  itself, 
and  belongs  to  the  constitution  of  the  contract.  The  difference 
between  the  law  of  Louisiana  and  that  of  New  York,  presented 
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in  this  case,  is  radical,  and  gives  rise  to  the  inquiry,  what, 
according  to  each,  are  the  essential  elements  of  a  valid  contract, 
determinable  only  by  the  law  of  its  seat ;  •and  not  that  other, 
what  remedy  is  provided  by  the  law  of  the  place  where  the 
suit  has  been  brought  to  recover  for  the  breach  of  its  obligation. 

On  this  point,  what  was  said  in  The  Q-aetano  ^  Maria^  7  P.  D. 
137,  is  pertinent.  In  that  case  the  question  was  whether  the 
English  law,  which  was  the  law  of  the  forum,  or  the  Italian 
.  law,  which  was  the  law  of  the  flag,  should  prevail,  as  to  the 
validity  of  a  hypothecation  of  the  cargo  by  the  master  of  a  ship. 
It  was  claimed  that  because  the  matter  to.  be  proved  was, 
whether  there  was  a  necessity  which  justified  it,  it  thereby 
became  a  matter  of  procedure,  as  being  a  matter  of  evidence. 
Lord  Justice  Brett  said :  ^^  Now,  the  manner  of  proving  the 
facts  is  matter  of  evidence,  and,  to  my  mind,  is  matter  of  pro- 
cedure, but  the  facts  to  be  proved  are  not  matters  of  procedure ; 
they  are  matters  with  which  the  procedure  has  to  deal." 

It  becomes  necessary,  thei*efore,  to  consider  the  applicability 
of  the  law  of  Louisiana  as  — 

2.  The  lex  loci  soliUionis* 

The  phrase  lex  hoi  contractus  is  used,  in  a  double  sense,  to 
mean,  sometimes,  the  law  of  the  place  where  a  contract  is  en- 
tered into ;  sometimes,  that  of  the  place  of  its  performance. 
And  when  it  is  employed  to  describe  the  law  of  the  seat  of  the 
obligation,  it  is,  on  tliat  account,  confusing.  The  law  we  are 
in  search  of,  wliich  is  to  decide  upon  the  nature,  interpretation, 
and  validity  of  the  engagement  in  question,  is  that  which  tlie 
parties  have,  either  expressly  or  presumptively,  incorporated 
into  their  contract  as  constituting  its  obligation.  It  has  never 
been  better  described  than  it  was  incidentally  by  Mr.  Chief 
Justice  Mai-shall  in  Wayman  v.  Southard^  10  Wlieat.  1, 48,  where 
he  defined  it  as  a  principle  of  juniversal  law,  —  "  Tlie  principle 
^that  in  every  forum  a  contract  is  governed  by  the  law  with  a 
view  to  which  it  was  made.'*  The  same  idea  had  been  ex- 
pressed by  Lord  Mansfield  in  Robinson  v.  Bland^  2  Burr.  1077, 
1078.  *'  The  law  of  the  place,"  he  said,  **  can  never  be  the  rule 
where  the  transaction  is  entered  into  with  an  express  view  to 
the  law  of  another  cduntry,  as  the  rule  by  which  it  is  to  be  p^v- 
emed."     And  in  Lloyd  y.  GuibeH,  Law  Rep.  1 Q.  B.  115,  120, 
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in  the  Conrt  of  Exchequer  Chamber,  it  was  said  that  '<  It  is 
necessary  to  consider  by  what  general  law  the  parties  intended 
that  the  transaction  shoald  be  governed,  or  rather,  by  what 
general  law  it  is  just  to  presume  that  they  have  submitted 
themselves  in  the  matter."  Le  Breton  v.  Miles^  8  Paige 
(N.  Y.),  261. 

It  is  upon  this  ground  that  the  presumption  rests,  that  the 
contract  is  to  be  performed  at  the  place  where  it  is  made,  and 
to  be  governed  by  its  laws,  there  being  nothing  in  its  terms, 
or  in  the  explanatory  circumstances  of  its  execution,  inconsis- 
tent with  that  intention. 

So,  Phillimore  says :  ^*-  It  is  always  to  be  remembered  that 
in  obligations  it  is  the  will  of  the  contracting  parties,  and  not 
the  law,  which  fixes  the  place  of  fulfilment  —  whether  that 
place  be  fixed  by  express  words  or  by  tacit  implication  —  as  the 
place  to  the  jurisdiction  of  whicli  the  contracting  parties 
elected  to  submit  themselves."    4  Int.  Law,  469. 

The  same  author  concludes  his  discussion  of  the  particular 
topic  as  follows :  ^^  As  all  the  foregoing  rules  rest  upon  the 
presumption  that  the  obligor  has  voluntarily  submitted  himself 
to  a  particular  local  law,  that  presumption  may  be  rebutted, 
either  by  an  express  declaration  to  the  contrary,  or  by  the  fact 
that  the  obligation  is  illegal  by  that  particular  law,  though 
legal  by  another.  The  parties  cannot  be  presumed  to  have 
contemplated  a  law  which  would  defeat  their  engagements." 
4  Int.  Law,  sect,  dcliv.  pp.  470,  471. 

This  rule,  if  universally  applicable,  which  perhaps  it  is  not, 
though  founded  on  the  maxim,  ut  res  magis  valeat^  quam  pereat^ 
would  be  decisive  of  the  present  controversy,  as  conclusive  of 
the  question  of  the  application  of  the  law  of  Louisiana,  by 
which  alone  the  undertaking  of  the  obligor  can  be  upheld. 

At  all  events,  it  is  a  circumstance,  highly  persuasive  in  its 
character,  of  the  presumed  intention  of  the  parties,  and  en- 
titled to  prevail,  unless  controlled  by  more  express  and  positive 
proofs  of  a  contrary  intent. 

It  was  expressly  referred  to  as  &  decisive  principle  in  Bell  v. 
Packard^  69  Me.  105,  although  it  cannot  be  regarded  as  the 
foundation  of  the  judgment  iii  that  case.  Milliken  v.  Pratt, 
126  Mass.  874. 
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If  now  we  examine  the  terms  of  the  bond  of  indemnity,  and 
the  situation  and  relation  of  the  paities,  we  shall  find  conclu- 
sive corroboration  of  the  presumption,  that  the  obligation  was 
entered  into  in  view  of  the  laws  of  Louisiana. 

The  antecedent  liability  of  Pritchard,  as  surety  for  the  rail- 
road company  on  the  appeal  bond,  was  confessedly  contracted  in 
that  State,  according  to  its  laws,  and  it  was  there  alone  that  it 
could  be  performed  and  discharged.  Its  undertaking  was,  that 
Pritchard  should,  in  certain  contingencies,  satisfy  a  judgment 
of  its  courts.  That  could  be  done  only  within  its  territory 
and  according  to  its  laws.  The  condition  of  the  obligar 
tion,  which  is  the  basis  of  this  action,  is,  thatMcComb  and 
Norton,  the  obligors,  shall  hold  harmless  and  fully  indemnify 
Pritchard  against  all  loss  or  damage  arising  from  his  liability 
as  surety  on  the  appeal  bond.  A  judgment  was,  in  fact,  ren- 
dered against  him  on  it  in  Louisiana.  There  was  but  one  way 
in  which  the  obligors  in  the  indemnity  bond  could  perfectly 
satisfy  its  warranty.  That  was,  the  moment  the  judgment 
was  rendered  against  Pritchard  on  the  appeal  bond,  to  come 
forward  in  his  stead,  and,  by  payment,  to  extinguish  it.  He 
was  entitled  to  demand  this  before  any  payment  by  himself, 
and  to  require  that  the  fund  should  be  forthcoming  at  the  place 
where  otherwise  he  could  be  required  to  pay  it.  Even  if  it 
should  be  thought  that  Pritchard  was  bound  to  pay  the  judg- 
ment recovered  *  against  himself,  before  his  right  of  recourse 
accrued  upon  the  bond  of  indemnity,  nevertheless  he  was  entitled 
to  be  reimbursed  the  amount  of  his  advance  at  the  same  place 
where  he  had  been  required  to  make  it.  So  that  it  is  clear, 
beyond  any  doubt,  that  the  obligation  of  the  indemnity  was  to 
be  fulfilled  in  Louisiana,  and,  consequently,  is  subject,  in  all 
matters  affecting  its  jsonstruction  and  validity,  to  the  law  of 
that  locality. 

This  construction  is  abundantly  sustained  by  the  authority 
of  judicial  decisions  in  similar  cases. 

In  Irvine  v.  Barrett^  2  Grant's  (Pa.)  Cas.  73,  it  was  decided 
that  where  a  security  is  given  in  pursuance  of  a  decree  of  a 
court  of  justice,  it  is  to  be  construed  according  to  the  intention 
of  the  tribunal  which  directed  its  execution,  and,  in  contempla- 
tion of  law,  is  to  be  performed  at  the  place  where  the  court 
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exercises  its  jurisdiction;  and  that  a  bond  given  in  another 
State,  as  collateral  to  such  an  obligation,  is  controlled  by  the 
same  law  which  controls  the  principal  indebtedness.  In  the 
case  of  Penobscot  ^  Kennebec  Railroad  Co.  v.  Bartlett^  l^Gray 
(Mass.),  244,  the  Supreme  Judicial:  Court  of  Massachusetts 
deci'ied  that  a  contract  mfide  in  that  State  to  subscribe  to 
shares  in  the  capital  stock  of  a  railroad  corporation  established 
by  the  laws  of  another  State,  and  having  their  road  and 
trewury  there,  is  a  contract  to  be  performed  there,  and  is  to  be 
construed  by  the  laws  of  that  State.  In  Lanusse  v.  Barker^ 
8  Wheat.  101,  146,  this  court  declared  that  '^  where  a  general 
authority  is  given  to  draw  bills  from  a  certain  place,  on  ac* 
count  of  advances  there  made,  the  unde^king  is  to  replace 
the  money  at  that  place." 

The  case  of  Cox  v.  United  States^  6  Pet.  172,  was  an  action 
upon  the  official  bond  of  a  navy  agent.  The  sureties  con- 
tended that  the  United  States  were  bound  to  divide  their 
action,  and  take  judgment  against  each  surety  only  for  his 
proportion  of  the  sum  due,  according  to  the  laws  of  Louisiana, 
considering  it  a  contract  made  there,  and  to  be  governed  in 
this  respect  by  the  law  of  that  State.  The  court;  however, 
said :  ^^  But  admitting  the  bond  to  have  been  signed  at  New 
Orleans,  it  is  very  clear  that  the  obligations  imposed  upon  the 
parties  thereby  looked  for  its  execution  to  the  city  of  Wash- 
ington. It  is  immaterial  where  the  services  as  navy  agent 
were  to  be  performed  by  Hawkins.  His  accountability  for 
non-performance  was  to  be  at  the  •  seat  of  government.  He 
was  bound  to  account,  and  the  sureties  undertook  that  he 
should  account  for  all  public  moneys  received  by  him,  with 
such  officei-s  of  the  government  of  the  United  States  as  are 
duly  authorized  to  settle  and  adjust  his  accounts.  The  bond 
IS  given  witli  reference  to  the  laws  of  the  United  States  on  that 
subject.  And  such  accounting  is  required  to  be  with  the 
Treasury  Department  at  the  seat  of  government ;  and  the 
navy  agent  is  bound  by  the  very  terms  of  the  bond  to  pay  over 
such  sum  as  may  be  found  due  to  the  United  States  on  such 
settlement ;  and  such  paying  over  must  be  to  the  Treasury  De- 
partment, or  in  such  manner  as  shall  be  directed  by  the  secre- 
tary.    The  bond  is,  therefore,  in  every  point  of  view  in  which 
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it  can  be  considered,  a  contract  to  be  executed  at  the  city  of 
Washington,  and  the  liability  of  the  parties  must  be  governed 
by  the  rules  of  the  common  law."  This  decision  was  repeated 
in  Duncan  y*  United  States^  7  Pet.  435. 

These  cases  were  relied  on  by  the  Supreme  Court  of  New  York 
in  Commonwealth  of  Kentucky  y.  Bassford^  6  Hill  (N.  Y.),  626. 
That  was  an  action  upon  a  bond  executed  in  New  York  con- 
ditioned for  the  faithful  performance  of  the  duties  enjoined  by 
a  law  of  Kentucky  authorizing  the  obligees  to  sell  lottery 
tickets  for  the  benefit  of  a  college  in  that  State.  It  was  held 
that  the  stipulations  of  the  bond  were  to  be  performed  in  Ken* 
tucky,  and  that,  as  it  was  yalid  by  the  laws  of  that  State,  the 
courts  of  flew  York  would  enforce  it,  notwithstanding  it  would 
be  illegal  in  that  St^te. 

Boyle  y.  Zacharie^  6  Pet.  685,  is  a  direqt  authority  upon  the 
point.     There  Zacharie  and  Turner  were  resident  merchants 
at  New  Orleans,  and  Boyle  at  Baltimore.     The  latter  sent  his 
ship  to  New  Orleans,  consigned  to  Zacharie  and  Turner,  where 
she  arriyed,  and,  haying  landed  her  cargo,  the  latter  procured 
a  freight  for  her  to  Liverpool.     When  she  was  ready  to  sail 
she  was  attached  by  process  of  law  at  the  suit  of  certain  credit- 
ors of  Boyle,  and  Zacharie  and  Turner  procured  her  release  by 
becoming  security  for  Boyle  on  the  attachment.     Upon  infor- 
mation of  the  facts,  Boyle  promised  to  indemnify  them  for  any 
loss  they  might  sustain  on  that  account.     Judgment  was  ren- 
dered against  them  on  the  attachment  bond,  which  they  were 
compelled  to  pay,  and  to  recover  the  amount  so  paid  they 
brought  suit  in  the  Circuit  Court  for  Maryland  against  Boyle 
upon  his  promise  of  indemnity.     A  judgment  was  rendered  by 
confession  in  that  cause,  and  a  bill  in  equity  was  subsequently 
filed  to  enjoin  further  proceedings  on  it,  in  the  course  of  which 
various  questions  arose,  among  them,  whether  the  promise  of 
indemnity  was  a  Maryland  or  a  Louisiana  contract.     Mr.  Jus- 
tice Stoiy,  delivering  the  opinion  of  the  court,  said :  "  Such  a 
contract  would  be  understood  by  all  parties  to  be  a  contract 
made  in  the  place  where  the  advance  was  to  be  made,  and  the 
payment,  unless  otherwise  stipulated,  would  also  be  understood 
to  be  made  there  ; "  "  that  the  contract  would  clearly  refer  for 
its  execution  to  I^uisiana.'^ 
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Theb  very  point  yrs^  also  decided  by  this  court  in  Bell  v. 
£ruen^  1  How.  169.  That  was  an  action  upon  a  guaranty 
written  by  the  defendant  in  New  York,  addressed  to  the  plain- 
tiffs in  London,  who,  at  the  latter  place,  had  made  advances 
of  a  credit  to  Thorn.  The  operative  language  of  the  guar- 
anty was,  ^Hhat  you  may  consider  thb,  as  well  as  any  and 
every  other  credit  you  may  open  in  his  favor,  as  being  under 
my  guaranty."  The  court  said  :  ^^  It  was  an  engagement  to  be 
executed  in  England,  and  must  be  construed  and  have  effect 
according  to  the  laws  of  that  country,"  citing  Bank  of  the 
United  States  v.  Daniel^  12  Pet.  54.  As  the  money  was  ad- 
vanced in  England,  the  guaranty  required  that  it  should  be 
replaced  there,  and  that  is  the  precise  nature  of  the  obligation 
in  the  present  case.  Pritchard  could  only  be  indemnified 
against  loss  and  damage  on  account  of  his  liability  on  the 
appeal  bond,  by  having  funds  placed  in  his  hands  in  Louisiana 
wherewith  to  discharge  it,  or  by  being  repaid  there  the  amount 
of  his  advance.  To  the  same  effect  is  Woodhull  v.  Wagner^ 
Baldw.  296. 

We  do  not  hesitate,  therefore,  to  decide  that  the  bond  of 
indemnity  sued  on  was  entered  into  with  a  view  to  the  law  of 
Louisiana  as  the  place  for  the  fulfilment  of  its  obligation  ;  and 
that  the  question  of  its  validity,  as.  depending  on  the  character 
and  sufficiency  of  the  consideration,  should  be  determined  by 
the  law  of  Louisiana,  and  not  that  of  New  York.  For  error 
in  its  rulings  on  this  point,  consequently,  the  judgment  of 
the  Circuit  Court  is  reversed,  with  directions  to  grant  a  new 
trial. 

New  trial  ordered. 
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Wing  v.  Akthony. 

Reissued  letten-patent  No.  1049,  bearing  date  Sept  26^  18d0,  granted  to  Albert 
S.  Southworth  for  certain  improvements  in  taking  photographic  impressions, 
and  subsequently  extended  for  seven  years  from  April  ^10, 1869,  are  void,  the 
daim  therein  made  being  for  a  diiXerent  invention  from  that  described  in  the 
original  letters. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

•  This  was  a  bill  in  equity  brought  by  Wing  and  others,  to 
restrain  Anthony  and  the  other  defendants  from  infringing 
reissued  letters-patent  No.  1049,  granted  Sept.  26,  1860,  to 
Albert  S.  South  woith^  for  certain  improvements  in  taking 
photographic  impressions,  and  subsequently  extended  for  seven 
years  from  April  10,  1869.  The  original  letters-patent  are 
dated  April  10, 1855. 

The  answer  denies  as  well  the  novelty  and  the  utility  of  the 
invention,  as  the  alleged  infringement,  and  sets  up  that  the 
invention  described  in  the  reissue  is  not  the  same  as  that  for 
which  the  original  letters  were  granted. 

The  Circuit  Court  upon  final  hearing  dismissed  the  bill,  and 
the  complainants  appealed  to  this  court. 

It  appears  from  the  evidence,  and  is  a  matter  of  general 
knowledge,  that  a  camera  is  the  principal  instrument  used  in 
taking  photographic  pictures.  It  is  a  rectangular,  oblong  box, 
in  one  end  of  which  is  inserted  a  tube  containing  a  double  con- 
vex lens,  while  at  the  other  end  is  a  plate-holder,  immediately 
in  front  of  which  is  a  sliding  shield.  A  plate  of  glass  receives 
in  a  dark  room  a  chemical  preparation  which  renders  it  sensi- 
tive to  the  action  of  light.  It  is  then  put  into  the  plate-holder 
at  the  end  of  the  camera  opposite  the  lens,  the  shield  in  front 
of  it  withdrawn,  and  the  rays  of  light  passing  through  the 
lens  from  an  object  suitably  placed  in  front  of  it  fall  upon  the 
plate  and  produce  there  an  image  of  the  object.  This  is  then 
perfected  by  certain  other  chemical  processes,  and  is  called 
a  negative,  and  from  it  many  copies  may  be  printed.  Thus 
photographic  pictures  are  produced. 

The  camera   should  be  so  arranged  with  relation  to  the 
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object  to  be  pictured  that  a  right  line  dmwn  from  the  centre 
of  the  object  will  pass  directly  through  the  axis  of  the  lens 
and  fall  upon  the  plate  at  right  angles.  In  this  manner  the 
best  pictures  are  obtained.  If  this  method  is  not  followed, 
the  picture  will  be  distorted  and  otherwise  imperfect. 

It  is  conceded  that  prior  to  the  date  of  Southworth's  inven- 
tion this  object  was  accomplished  by  tilting  the  camera  itself 
into*  different  positions  with  respect  to  the  object  to  be  pic- 
tured, and  in  this  manner  bringing  the  centre  of  the  field  of 
the  lens  upon  different  parts  of  the  plate. 

Complainants  contend  that  prior  to  Southworth's  invention 
only  one  correct  picture  could  be  taken  on  the  same  plate, 
except  in  the  manner  just  stated.  The  object  of  the  invention 
covered  by  his  original  letters  was  to  provide  eflBcient  means 
by  which  several  correct  pictures  could  be  taken  on  different 
parts  of  the  same  plate. 

In  the  specification  of  his  original  letters  he  declares  his  in- 
vention to  be  "  a  new  and  useful  plate-holder  for  camei*as  for 
taking  photographic  impressions,"  and  adds :  "  The  object  of 
my  invention  is  to  bring  in  rapid  succession  different  portions 
of  the  same  plate,  or  different  plates  of  whatsoever  material 
prepared  for  photographic  purposes,  into  the  centre  of  the  field 
of  the  lens,  for  the  purpose  of  either  timing  them  differently, 
that  the  most  perfect  may  be  selected,  or  of  taking  different 
views  of  the  same  object  with  the  least  delay  possible,  or  of 
taking  stereoscopic  pictures  upon  the  same  or  different  plates 
with  one  camera."  He  then  states :  "  My  invention  consists 
of  a  peculiarly  arranged  frame  in  which  the  plate-holder  is* 
permitted  to  slide,  by  which  means  I  am  enabled  to  take  four 
daguerreotypes  on  one  plate  and  at  one  sitting,"  different  portions 
of  the  plate  being  brought  successively  opposite  an  opening  in 
the  fiTime,  the  opening  remaining  stationary  in  the  axis  of  the 
camera  while  the  plate-holder  and  plate  are  moved." 

The  specification  describes  minutely  the  frame-holder  by 
which  the  object  of  the  invention  is  accomplished. 

The  claim  is  as  follows :  — 

"  What  I  claim  as  my  invention  and  desire  to  secure  by  let- 
ters-patent is  the  within-described  plate-holdei  in  combination 
with  the  frame  in  which  it  moves,  constructed  and  operated  in 
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the  manner  and  for  the  i>nrpose  substantially  as  herein  set 
forth." 

The  specification  of  the  reissued  letters  contains  the  follow- 
ing passages  which  do  not  appear  in  the  original  specification : 
^  I  have  invented  cerjtain  improvements  in  taking  photographic 
impressions/'  •  •  •  *^In  taking  daguerreotypes,  photographs, 
&c.,  it  has  been  customary  to  use  a  separate  plate  for  each 
impression,  the  plate  being  removed  from  the  camera  and 
replaced  by  another  when  several  impressions  of  the  same 
object  were  to  be  taken,  as  in  multiplying  copies,  or  for  the 
purpose  of  selecting  the  best-timed  pictures.  This  caused  con- 
siderable delay  and  trouble,  to  obviate  which  is'  the  object  of 
my  present  invention,  which  consists  in  bringing  successively 
different  portions  of  the  same  pUte,  or  several  smaller  plates 
secured  in  one  plate-holder,  into  the  field  of  the  lens  of  the 
camera. 

*^  In  carrying  out%my  invention  I  have  made  use  of  a  pecu- 
liarly arranged  f fame,  in  which  the  plate-holder  is  permitted  to 
slide,  and  in  which  the  position  pf  the  plate-holder  is  definitely 
indicated  to  the  operator,  so  that  he  can  quickly  and  accurately 
adjust  the  plate  or  plates,  the  accompanying  drawings  and 
description  so  explaining  the  same  that  others  skilled  in  the 
art  may  understand  and  use  my  invention." 

Then  follows  a  description  of  the  plate-holder,  which  is 
identical  with  the  description  contained  in  the  original  speci- 
fication, and  is  illustrated  by  the  same  drawings. 

The  specification  further  declares :  ^^  In  this  case,  however,'' 
that  is,  when  it  is  desired  to  take  more  than  four  impressions 
on  the  same  plate,  ^^  I  use  suitable  grooves,  stops,  or  indices,  by 
which  the  operator  adjusts  the  positions  of  the  plate  substan- 
tially on  the  same  principle  that  he  uses  the  corners  of  the 
opening  E  in  the  above-described  apparatus.  It  is  evident  that 
my  improvement  may  be  embodied  by  causing  the  lens  of  the 
camera  to  be  made  adjustable  in  different  positions  with  respect 
to  the  plate,  while  the  plate  remains  stationary,  so  that  differ- 
ent portions  of  the  plate  may  be  brought  into  the  field  of  the 
lens.'  This  I  have  tried,  but  do  not  consider  it,  practically,  to 
be  so  good  a  plan  as  the  foregoing,  as  it  necessitates  a  change 
of  position  of  the  camera  itself,  or  of  the  objects." 
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The  claim  of  the  reissue  is  then  stated  as  follows :— - 
^^What  I  claim  as  my  inyention,  and  desire  to  secure  by 
letters-patent,  is  bringing  the  different  portions  of  a  single 
plate,  or  several  smaller  plates,  successively  into  the  field  of 
the  lens  of  the  camera,  substantially  in  the  manner  and  for  the 
purpose  specified." 

Mr.  Albert  A.  Abbott  for  the  appellants. 
Mr.  JEdmund  Wetmare  for  the  appellees. 

Mb.  Justice  Woods,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  manifest  that  the  reissued  patent  was  taken  out  for  the 
purpose  of  embi*acing  under  its  monopoly  what  was  not  in- 
cluded by  the  original  patent.  The  original  patent  was  not,  in 
the  language  of  the  statute,  *^  inoperative  or  invalid  by  reason 
of  a  defective  or  insufficient  specification,  or  by  reason  of  the 
patentee  claiming  as  his  own  invention  or  discovery  mo^e  than 
he  had  a  right  to  claim  as  new." 

The  original  claim  was  for  a  mechanism ;  namely,  *^  a  plate- 
holder  in  combination  with  the  frame  in  which  it  moves,  con- 
structed and  operating  in  the  manner  and  for  the  purpose  "  set 
forth  in  the  specification.  The  claim  of  the  reissued  patent  is 
plainly  for  a  process ;  namely,  ^^  the  bringing  of  the  different 
portions  of  a  single  plate,  or  several  smaller  plates,  successively 
into  the  field  of  the  lens  of  the  camera,  substantially  in  the 
manner  and  for  the  purpose  specified." 

This  claim  would  cover  any  mechanism  by  which  the  differ* 
ent  parts  of  the  plate  could  be  brought  into  the  field  of  the 
lens.  In  fact,  the  specification  of  the  reissued  patent  suggests 
a  different  contrivance ;  namely,  the  causing  of  the  lens  of  the 
camera  to  be  made  adjustable  in  different  positions  with  respect 
to  the  plate,  while  the  plate  remains  stationary,  so  that  differ- 
ent portions  of  the  plate  may  be  brought  into  the  field  of  the 
lens. 

It  is  quite  clear  that  the  original  patent  covers  a  mechanism 

to  accomplish  a  specific  result,  and  that  the  reissued  patent 

covers  the  process  by  which  that  result  is  attained,  without 

regard  to  the  mechanism  used  to  accomplish  it.    The  reissue  is, 

therefore,  much  broader  than  the  original  patent,  and  covers 
VOL.  xrz.  10 
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every  mechanism  which  can  be  contrived  to  carry  on  the 
process. 

In  the  case  of  Powder  Company  v.  Powder  Works,  98  U.  S. 
126,  it  was  held  by  this  court  that  when  original  letters-pat- 
ent were  taken  out  for  a  process,  the  reissued  patent  would 
not  cover  a  composition  unless  it  were  the  result  of  the  pro- 
cess, and  the  invention  of  one  involved  the  invention  of  the 
other. 

The  converse  of  this  proposition  was  decided  by  this  court 
in  James  v.  Campbell^  104  id.  856.  In  that  case  the  court 
said  that  a  patent  for  a  process  and  a  patent  for  an  implement 
or  a  machine  are  very  different  things,  and  decided,  in  sub- 
stance, that  letters-patent  for  a  machine  or  implement  cannot 
be  reissued  for  the  purpose  of  claiming  the  process  of  operating 
that  class  of  machines,  because,  if  the  claim  for  the  process  is 
anything  more  than  for  the  use  of  the  particular,  machine 
patented,  it  is  for  a  different  invention. 

To  the  same  effect  precisely  is  the  case  of  Heald  v.  Rice, 
id.  787.  The  present  case  falls  within  the  rule  laid  down 
in  the  authorities  cited. 

Sonthworth's  invention  as  described  in  his  original  patent 
must  be  limited  to  what  is  there  set  forth,  namely,  a  mechanism 
for  bringing  successively  different  portions  of  the  plate  within 
the  field  of  the  lens.  He  did  not  discover  the  law  that  to  get 
the  best  effect  in  taking  pictures  the  plate,  or  part  of  the  plate, 
on  which  the  picture  is  to  be  taken,  should  be  brought  into 
the  field  of  the  lens,  nor  did  he  invent  the  method  of  doing  this 
by  tilting  the  camera  itself  into  different  positions  with  respect 
to  the  object  to  be  pictured. 

This  law  was  known,  and  the  practice  mentioned  was  fol- 
lowed, long  before  Sonthworth's  invention.  .  His  device  was 
simply  a  new  and  specific  means  to  take  advantage  of  a  well- 
known  law  of  nature.  In  his  reissue,  by  claiming  as  his  in- 
vention the  process  of  bringing  different  parts  of  the  plate 
successively  into  the  field  of  the  lens,  he  seeks  to  put  himself 
in  as  good  a  position  as  if  he  had  been  the  first  to  discover  the 
law  referred  to,  and  the  first  to  invent  the  method  of  taking 
advantage  of  the  law  by  tilting  his  camera  into  different  posi- 
tions.   In  claiming  the  process  he  excludes  all  other  mech- 
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ahisms  contrived  to  accomplish  the  same  object.      This  he 
could  not  rightfully  do. 

We  are  of  opinion  that  the  claim  of  the  reissued  patent  is 
for  a  different  invention  from  that  described  in  the  original 
patent,  and  that  the  reissue  is  therefore  void.  QiU  v.  WeUs^ 
22  Wall  1;  The  Wood-Paper  Patent,  23  id.  566;  Powder 
Company  v.  Powder  Works,  98  U.  S.  126;  Ball  v.  Langlee^ 
102  id.  128;  Miller  v.  Brass  Company,  104  id.  350;  James  v. 
Campbell,  id.  356 ;  Seald  v.  Rice,  id.  787 ;  Johnson  v.  Rail' 
road  Company^  105  id.  589 ;  Bantz  v.  Fronts,  id.  160. 

Decree  affirmed. 


Jbssup  v.  Uktied  States. 

1.  Section  'l61  of  the  act  of  Jane  90, 1B64,  c.  178,  entitled  ''An  Act  to  provide  in- 

ternal revenae  to  support  the  goyemment,  to  pay  interest  on  the  public  debt, 
and  for  other  purposos/'  does  not  require  that  when,  pursuant  to  its  proTi- 
sionSy  adhesiye  and  other  stamps  are  furnished  to  the  manufacturer  on 
credit,  the  bond  to  secure  the  pijment  therefor  shall  be  executed  to  the 
Treasurer  of  the  United  States. 

2.  Even  if  taken  without  the  authority  of  a  statute,  a  bond  payable  to  the  United 

States,  with  a  condition  that  the  manufacturer  shall  pay  such  sums  as  he 
shall  owe  the  United  States  for  adhesive  stamps,  would  be  binding  at 
common  law,  and  an  action  might  be  maintained  thereon. 
B.  Under  such  a  bond,  any  competent  eyidence  to  establish  the  mannfactnrer^t 
indebtedness  for  stamps  is  admissible,  whether  they  were  from  time  to  tim« 
furnished  by  the  Commissioner  of  Internal  Revenue  or  the  Assistant  l^ea^ 
urer  of  the  United  States. 

Error  to  the  Circuit  Coart  of  the  United  States  for  the 
District  of  California. 

This  was  an  action  at  law  brought  by  the  United  States 
againcc  William  H.  Jessup,  as  principal,  and  Jabez  Howes  and 
others,  sureties  on  his  bond,  dated  Nov.  8,  1869,  payable  to 
the  United  States,  in  the  sum  of  $10,000,  and  conditioned  as 
follows :  — 

•  *'  The  condition  of  the  foregoing  obligation  !ii  such,  that  whereas 
the  said  William  Henr}'  Jessup  is  a  manufactifrfer  of  friction  or  other 
matches,  cigar-lights,  or  wax-tapers*;  and  wtt^reas,  under  the  pro- 
visions of  the  16l8t  section  of  an  act  enti^^d  ^  An  Act  to  provide 
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internal  revenue  to  support  the  government,  to  pay  interest  on  the 
public  debt,  and  for  other  purpoaes^'  approved  Jane  30,  1864,  the 
Commissioner  of  Internal  Revenue  is  authorized,  from  time  to 
time,  to  furnish,  supply,  and  deliver  to  any  manu&cturer  of  friction 
or  other  matches,  cigar-lights^  or  wax-tapers,  a  suitable  quantity  of 
adhesive  or  other  stamps,  such  as  may  be  prescribed  for  use  in  such 
cases,  without  prepayment  therefor,  on  a  credit  not  Exceeding  sixty 
days,  requiring  in  advance  such  security  as  he  may  judge  necessary 
to  secure  payment  therefor  to  the  treasury  of  the  United  States 
within  the  time  prescribed  for  such  payment ;  and  whereas  adhe- 
sive stamps  have  been  delivered,  or  hereafter  may  be  delivered,  to 
said  William  Henry  Jessup  by  virtue  of  said  authority :  Now,  there- 
fore, if  the  said  William  Henry  Jessup  shall  make  a  faithful  return, 
whenever  so  required,  of  t]ie  moneys  received  by  him  for  such 
adhesive  stamps  as  have  been  or  may  hereafter  be  delivered  to  him, 
and  of  all  quantities  or  amounts  thereof  undisposed  of,  whenever 
required  so  to  do,  and  shall  do  and  perform  all  other  acts  of  him 
required  to  be  done  in  the  premises  according  to  law  and  regula- 
tions, shall  well  and  truly  pay,  or  cause  to  be  paid,  to  the  Treasurer 
of  the  United  States,  for  the  use  of  the  United  States,  all  and  every 
such  sum  or  sums  of  money  as  the  said  William  Henry  Jessup  may 
owe  to  the  United  States  for  adhesive  stamps  which  have  been  or 
shall  be  delivered  to  him,  or  which  have  been  or  shall  be  forwarded 
to  him,  according  to  his  request  or  order,  within  the  time  prescribed 
for  payment  for  the  same  according  to  law,  and  shall  and  will  pay, 
or  cause  to  be  paid,  to  the  said  Treasurer,  for  the  use  aforesaid,  each 
and  every  sum  of  money  as  shall  become  due  or  payable  to  the 
United  States,  at  the  time  and  on  the  days  each  rum  shall  respec- 
tively become  due  or  payable,  then  the  above  obligation  to  be  void 
and  of  no  effect;  otherwise  to  be  and  remain  iiv  full  force  and 
virtue." 

Section  161  of  the  act  of  June  80, 1864,  c.  178,  entitled  **  An 
Act  to  provide  internal  revenue  to  support  the  government,  to 
pay  interest  on  the  public  debt,  and  for  other  purposes,"  pro- 
vides as  follows :  *^  That  the  Commissioner  of  Internal  Revenue 
may,  from  time  to  time,  furnish,  supply,  and  deliver  to  any 
manufacturer  of  friction  or  other  matches,  cigar-lights,  or  wax- 
tapers,  a  suitable  quantity  of  adhesive  or  other  stamps,  such  as 
may  be  prescribed  for  use  in  such  cases,  without  prepayment 
therefor,  on  a  credit  not  exceeding  sixty  days,  requiring  in 
advance  such  security  as  he  may  judge  necessary  to  secure  pay- 
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ment  therefor  to  the  Trea9arer  of  the  United  States  within  the 
time  prescribed  for  such  payment.  And  upon  all  bonds  or 
other  securities  taken  by  said  commissioner,  under  the  pro- 
visions of  this  act,  suits  may  be  maintained  by  said  Treasurer 
in  the  Circuit  or  District  Court  of  the  United  States,  in  the 
several  districts,  where  any  persons  giving  said  bonds  or  other 
securities  reside  or  may  be  found,  in  any  appropriate  form  of 
action." 

While  these  provisions  of  the  law  were  in  force,  Jessup,  a 
manufacturer  of  friction-matches  in  San  Francisco,  CaL,  desir- 
ing to  avail  himself  of  the  privilege  of  obtaining  internal  reve- 
nue stamps  on  a  credit  of  sixty  days,  gave  to  the  United  States 
the  bond  in  suit. 

The  breach  of  the  bond  assigned  is  that  he  had  received 
from  the  United  States  adhesive  stamps  amounting  to  the  sum 
of  98,000,  which  he  had  neither  accounted  for  nor  paid. 

The  answer  admits  the  execution  of  the  bond,  but  denies 
generally  the  other  allegations  of  the  complaint.  It  avers  per- 
formance, and  sets  up,  by  way  of  separate  defence,  that  under 
the  law  and  regulations,  and  the  condition .  of  the  bond,  all 
stamps,  of  whatsoever  kind  or  denomination,  delivered  to  Jes- 
sup, were  to  be  so  delivered  to  him  upon  a  credit  not  exceeding 
sixty  days;  that  after  the  delivery  and  execution  of  the  bond, 
and  before  the  pretended  liability  mentioned  in  said  complaint 
had  accrued,  to  wit,  on  the  18th  of  April,  1870,  the  United 
States,  or  some  of  its  officers,  made  a  new  contract  with  Jessup, 
without  the  knowledge  or  consent  of  the  defendants,  the  sure- 
ties on  said  bond,  or  either  of  them,  whereby  the  credits  for 
stamps  supplied  and  delivered  to  him  were  extended  indefinitely, 
and  beyond  the  term  of  sixty  days.  The  answer  further  avers 
that  if  he  became  indebted  to  the  United  States  for  stamps 
furnished,  supplied,  or  delivered  to  him,  such  indebtedness 
accrued  since  the  making  of  and  under  said  new  contract,  and 
QOt  otherwise. 

The  parties  waived  a  jury,  and  submitted  the  cause  to  the 
30urt  for  trial.  The  court  found  all  the  issues  of  fact  for  the 
plaintiff,  and  rendered  judgment  in  its  favor  for  the  sum  of 
$7,272,  with  interest  thereon  from  March  1,  1876. 

To  reverse  that  judgment  this  writ  of  error  was  brought. 


150  Jessup  v.  United  States.  [Sup.  Ct 

Mr.  William  W.  Morrow  and  Mr,  John  E.  Ward  ^>r  the 
plaintiffs  in  error. 
Mr.  Assistant  Attorney- G-eneral  Maury  for  the  United  States. 

Mb.  Justice  Woods,  after  stating  the  case,  delivei^ed  the 
opinion  of  the  court. 

The  answer  of  the  defendants  admits  the  execution  of  the 
bond  which  is  the  basis  of  the  suit.  The  finding  by  the  court 
below  in  favor  of  the  United  States  of  all  the  issues  of  fact 
raised  by  the  pleadings  establishes,  beyond  the  reach  of  contro- 
versy, that  Jessup  did  not  perform  the  condition  of  his  bond ; 
that  he  did  not  pay  for  revenue  stamps  advanced  to  him ;  and 
that  the  United  States,  or^some  of  its  officers,  did  not,  without 
the  knowledge  or  consent  of  his  sureties,  make  a  new  contract, 
whereby  credits  for  stamps  furnished  him  were  extended  in- 
definitely, and  beyond  the  term  of  sixty  days. 

The  finding  of  the  court  also  shows  that  Jessup  was  indebted 
to  the  United  States  for  stamps  received  by  him,  the  payment 
of  which  was  secured  by  his  bond,  in  the  sum  for  which  judg- 
ment was  rendered  against  his  sureties. 

The  finding  has  eliminated  from  the  case  some  of  the  ques- 
tions discussed  by  the  counsel  for  plain tlGb  in  error.  The  facts 
found  by  the  Circuit  Court  are  not  open  to  review  in  this 
court,  and  we  can  only  consider  questions  of  law  arising  upon 
the  trial,  and  duly  presented  by  bill  of  exceptions,  and  errors 
of  law  apparent  on  the  face  of  the  pleadings.  Ifuuranee 
Company  v.  Folsom^  18  Wall.  287 ;  Cooper  v.  Omohundro^  19 
id.  66. 

These  questions  we  shall  now  consider.  It  appears  from  the 
bill  of  exceptions  that  the  defendants  moved  to  dismiss  the 
action,  on  the  ground  that  the  bond  in  suit  was  given  to 
the  United  States,  and  not  to  the  Treasurer  "of  the  United 
States,  and  on  the  ground  that  the  suit  was  not  brought  in  his 
name,  as  provided  by  sect.  161  of  the  act  of  June  80, 1864, 
c;  173,  as  amended. 

The  first  of  these  grounds  is  based  on  the  assumption  that 
the  section  referred  to  requires  the  bond  to  be  given  to  the 
Treasurer  of  the  United  States  and  not  to  the  United  States, 
and,  as  the  bond  in  suit  is  payable  to  the  United  States,  that  it 
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is  absolutely  void;  the  contention  of  the  plaintiffs  in  error 
being  that  the  United  States  cannot  take  a  valid  bond  except 
when  and  in  the  terms  directed  by  the  statate.  But  the  bond 
is  not  required  to  be  made  payable  to  the  Treasurer.  It  may 
be  payable  directly  to  the  United  States,  and  conditioned  that 
payment  for  stamps  advanced  shall  be  made  to  the  Treasurer, 
and  not  depart  rrom  any  express  provision  of  the  law. 

But  conceding  the  section  to  mean  that  the  bond  shall  be 
payable  to  the  Treasurer,  still  we  are  of  opinion  that  a  bond  in 
which  the  United  States  is  the  obligee,  and  which  is  condi- 
tioned that  payment  for  stamps  advanced  shall  be  made  to  the 
"[treasurer,  is  a  valid  and  binding  obligation. 

In  United  States  v.  Tingey^  5  Pet.  115,  the  question  was 
made  how  far  a  bond  voluntarily  given  to  the  United  States 
and  not  prescribed  by  law  is  a  valid  instrument,  and  binding 
upon  the  parties ;  in  other  words,  whether  the  United  States 
have  in  their  political  capacity  a  right  to  enter  into  a  contract 
or  to  take  a  bond  in  cases  not  previously  provided  for  by  some 
law.  And  the  court  declared:  "Upon  full  consideration  of 
this  subject,  we  are  of  opinion  that  the  United  States  have  such 
a  capacity  to  enter  into  contracts.  It  is  in  our  opinion  an  in- 
cident to  the  general  right  of  sovereignty,  and  the  United 
States  being  a  body  politic  may,  within  the  sphere  of  the  con- 
stitutional powers  embodied  in  it,  enter  into  contracts  not  pro- 
hibited by  law,  and  appropriate  to  the  just  exercise  of  these 
powers." 

To  the  same  effect  is  United  States  v.  Bradley^  10  id.  343. 

In  United  States  v.  Eodson,  10  Wall.  395,  it  was  held,  in 
substance,  that  when  a  distiller's  bond  was  given  under  sect.  53 
of  the  act  now  in  question,  which  required  the  bond  to  be  con- 
ditioned for  the  performance  of  several  particular  acts  which  it 
specifically  stated,  and  the  agent  of  the  government  took  the 
bond  conditioned,  not  in  the  specific  way  directed  by  the  stat- 
ute, but  for  the  parties*  compliance  with  all  the  provisions  of 
the  act  and  such  other  acts  as  were  then  or  might  thereafter  be 
in  that  behalf  enacted,  the  bond  was  binding  on  the  parties. 

United  States  v.  Linn^  15  Pet.  290,  was  an  action  against  a 
receiver  of  public  moneys  and  his  sureties.  The  statute  re- 
quired him  to  give  bond  for  the  faithful  discharge  of  his  trust. 
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The  instrument  given  and  sued  on  was  without  seal,  and,  there* 
fore,  not  the  security  required  by  the  statute.  The  court, 
nevertheless,  held  it  to  be  a  valid  and  binding  obligation. 

These  authorities  show  that  the  United  States  can^  without 
the  authority  of  any  statute,  make  a  valid  contract,  and  that 
when  the  form  of  a  contract  is  prescribed  by  the  statute,  a 
departure  from  its  directions  will  not  render  the  contract  in- 
valid.    The  bond  is  good  at  common  law. 

The  Circuit  Court  was,  therefore,  right  in  overruling  the 
motion  of  the  defendants  to  dismiss  the  suit  on  the  ground  that 
the  bond  was  given  to  the  United  States  and  not  to  the  Treas- 
urer of  the  United  States. 

This  conclusion  disposes  also  of  the  second  ground  upon 
which  the  motion  to  dismiss  was  based.  For  if  the  United 
States  can,  without  the  authority  of  any  statute,  take  a  valid 
bond  payable  to  the  United  States,  they  can  maintain  a  suit 
upon  it  in  their  own  name.  It  would  be  absurd  to  hold  a  bond 
to  be  valid  on  which  a  suit  in  the  name  of  the  obligee  could 
not  be  maintained. 

The  objection  to  the  admissibility  of  the  bond  in  evidence, 
which  the  bill  of  exceptions  shows  was  taken,  on  the  ground 
that  the  condition  of  the  bond  did  not  conform  strictly  to  the 
condition  prescribed  by  the  statute,  falls  for  the  same  reasons 
and  upon  the  same  authorities. 

It  further  appeared  from  the  bill  of  exceptions  that  on  the 
trial  of  the  case  the  United  States,  to  prove  the  breach  of  the 
condition  of  the  bond  by  Jessup,  offered  in  evidence  the  ac- 
count kept  by  the  Assistant  Treasurer  of  the  United  States  at 
San  Francisco,  from  which  it  appeared  that,  on  Jan.  1,  1876, 
for  adhesive  stamps  advanced  by  him  to  Jessup  there  was  due 
from  the  latter  to  the  United  States  the  sum  of  $8,000. 
The  court  admitted  the  account  in  evidence  notwithstanding 
the  objection  of  defendants,  and  this  is  now  assigned  for  error. 

The  first  ground  of  objection  urged  to  the  admissibility  of 
this  evidence  was  that  the  account  appeared  to  be  for  stamps 
supplied  by  the  Assistant  Treasurer,  and  the  law  under  which 
the  bond  was  given  contemplated  that  the  stamps  should  be 
furnished  by  the  Commissioner  of  Internal  Revenue. 

But  the  penalty  of  the  bond  was  payable  directly  to  the 
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United  States,  and  its  condition  was  that  Jessap  should  pay,  or 
cause  to  be  paid,  to  the  Treasurer  of  the  United  States,  for  the 
use  of  the  United  States,  all  and  every  such  sum  or  sums  as  he 
might  owe  the  United  States  for  adhesive  stampis.  This  being 
a  valid  bond,  any  evidence  which  tended  to  show  that  Jessup 
was  indebted  to  the  United  States  for  adhesive  stamps  was  com- 
petent, and  it  was  quite  immaterial  whether  the  stamps  were 
furnished  by  the  Assistant  Treasurer  or  by  the  Commissioner  of 
Internal  Revenue. 

The  account  was  objected  to  on  the  further  ground  that  it 
appeared  on  its  face  that  the  credits  Were  continuously  for  a 
greater  period  than  sixty  days,  and,  therefore,  that  the  account 
was  not  within  the  statute,  and  was  incompetent  and  irrelevant 
to  the  issue  in  the  action.  The  contention  of  the  plaintiffs  in 
error  is  that  the  operation  of  the  bond  extended  to  but  one 
credit  of  sixty  days ;  that  by  the  security  for  stamps  advanced 
on  credit  required  by  sect.  161,  is  meant  a  new  security  for  each 
and  every  advance  of  stamps,  and  that  manufacturers  needing 
stamps  from  time  to  time  must  give  security  as  often  as  a  lot  of 
stamps  is  advanced,  and  consequently  that  the  bond  in  suit  was 
security  only  for  the  first  advance  of  stamps,  and  that  all  sub- 
sequent advances  were  made  entirely  without  security.  But 
the  language  of  the  condition  of  the  bond  clearly  excludes  any 
such  construction.  The  condition  is  that  Jessup  shall  pay  such 
sum  or  sums  of  money  as  he  may  owe  to  the  United  States  for 
adhesive  stamps  which  have  been  or  shall  be  delivered  to  him, 
or  which  have  been  or  shall  be  forwarded  to  him,  according  to 
his  request  or  order,  within  the  time  prescribed  for  payment 
for  the  same,  and  shall  and  will  pay,  or  cause  to  be  paid,  to  the 
said  Treasurer,  for  the  use  aforesaid,  each  and  every  such  sum  of 
money  as  shall  become.due  or  payable  to  the  United  States  at  the 
time  and  on  the  days  such  sums  i^hall  respectively  become  due 
and  payable.  The  idea  that  the  bond  secured  the  payment  of 
bat  one  sum  of  money  due  for  stamps  purchased  at  one  time 
on  a  single  credit  of  sixty  days,  finds  no  support  in  the  language 
of  the  bond.  The  payment  of  sums  due  at  different  times,  for 
stamps  purchased  at  different  times,  is  expressly  secured  in  the 
condition  of  the  bond. 

The  bond  in  this  respect  conforms  to  the  statute,  which 
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authorizes  the  Commissioner  of  Internal  Revenue  from  time  to 
time  to  supply  and  deliver  to  any  manufacturer  of  friction- 
matches  a  suitiible  quantity  of  adhesive  or  other  stamps,  with- 
out prepayment  therefor,  on  a  credit  not  exceeding  sixty  days. 
What  we  have  said  covers  all  the  errors  assigned. 

We  find  no  error  m  the  record. 

JudfffnefU  affirmed. 


fHB  "Nevada. 


i> 


1.  An  ocean  steamer  starting  from  a  crowded  slip,  the  motion  of  her  propdlcr 

caused  a  canal-boat  to  break  her  fastenings  and  swing  around  against  the 
propeller,  whereby  she  was  sunk.  The  steamer  had  no  lookout  at  her  stem, 
by  whom  the  peril  of  the  canal-boat  might  have  been  seen  in  time  to  stop 
the  propeller  and  prevent  the  collision.  IIeid\  that  the  steamer  was  iu 
fault. 

2.  Towage  should  be  employed,  when  necessary  to  enable  a  large  steamer  to 

leave  a  crowded  slip  or  harbor  without  damaging  other  vessels. 

3.  Steamers  and  locomotives  should  be  so  managed  and  operated  as  to  do  the 

least  possible  injury  consistent  with  their  substantial  usefulness. 

4.  Those  in  charge  of  the  canal-boat,  in  this  case,  having  done  all  that  reasonable 

prudence  required  of  them,  by  properly  fastening  their  boat,  were  held  free 
from  blame. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Stephen  P.  Na%h  for  the  appellant 
Mr.  Eugene  H.  Lewis  and  Mr,  Robert'  D.  Benedict  for  the 
appellee. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  case  arises  upon  a  libel  filed  in  the  District  Court  for 
the  Southern  District  of  New  York  by  S.  J.  Quick,  master  and 
owner  of  the  canal-boat  "  Kate  Green,"  for  himself  and  for 
F.  A.  McKnight,  against  the  steamship  "  Nevada,"  in  a  cause 
of  collision.  The  libel  alleges  that  McKnight  was  invested  by- 
subrogation,  or  otherwise,  with  the  interest  of  the  Western  In- 
surance Company  of  Buffalo,  who  were  insurers  of  8,100  bush- 
els of  corn,  the  cargo  of  the  "  Kate  Green  "  at  the  time  of  the 
collision ;  that  on  the  27th  of    September,  1871,  whilst  the 
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boat  was  lying  securely  fastened  in  a  slip  in  New  York  City, 
between  piers  No.  46  and  No.  47  on  the  North  River,  the  "  Ne- 
vada,*' which  had  been  moored  in  the  same  slip  on  the  north 
side  of  pier  No.  46,  proceeded  on  her  way  to  sea,  and  care- 
lessly and  negligently  ran  into  and  struck  the  ^^  Kate  Green  " 
with  her  propeller,  causing  her  to  sink,  whereby  she  was 
greatly  injured  and  her  cargo  destroyed,  resulting  in  a  total 
damage  of  $12,000. 

The  Liverpool  and  Great  Western  Steam  Company  appeared 
as  claimants  of  th^  ^'  Nevada,"  and  answered  the  libel,  setting 
up  that  the  collision  was  occasioned  solely  by  the  carelessness 
and  negligence  of  the* master  and  crew  of  the  ^^  Kate  Green." 

McKnight  filed  a  petition  for  leave  to  intervene,  setting 
forth  his  interest  in  the  cargo,  to  wit,  that  it  had  been  insured 
by  the  Western  Insurance  Company,  which  became  liable  for 
and  paid  the  full  value  thereof  to  the  owners,  and  afterwards 
became  bankrupt,  and  at  the  sale  of  its  assets,  he,  McKnight, 
became  the  purchaser  of  its  claims  arising  from  the  loss  atid 
destruction  of  said  cargo.  He  was  allowed  to  intervene  ac- 
cordingly. 

Proofs  being  taken,  a  decree  was  made  by  the  District  Court 
that  the  libellants  recover  their  damages  and  costs  against  the 
«« Nevada,"  and  it  was  referred  to  a  commissioner  to  ascertain 
.  the  amount  of  damage. 

The  commissioner  reported  that  the  damage  done  to  the 
^^  Kate  Green,"  her  furniture,  loss  of  freight,  and  interest, 
amounted  to  $4,289.72;  and  that  the  damage  to  the  cargo, 
with  interest,  was  $8,109.64.  A  decree  was  made  for  these 
sums,  with  costs. 

Upon  appeal  to  the  Circuit  Court  thitf  decree  was  affirmed, 
and  a  new  decree  was  entered  (including  interest  to  the  date 
of  the  decree)  in  favor  of  Quick  for  the  sum  of  $4,577.65,  be- 
sides costs ;  and  in  favor  of  McKnight  for  the  sum  of  $8,658.98, 
besides  his  costs. 

The  owners  of  the  "Nevada"  have  appealed  from  this  decree. 
So  far  as  relates  to  Quick,  the  owner  of  the  "  Kate  Green," 
under  the  recent  ruling  of  this  court  in  Ex  parte  Baltimore  ^ 
Ohio  Railroad  Co.y  ante^  p.  5,  the  appeal  must  be  dismissed; 
as  to  McKnight,  it  is  necessary  to  examine  the  case  at  large. 
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The  Circuit  Coui*t  found  the  facts  in  detail,  of  which  it  is 
sufficient  to  state,  that  about  3  o'clock  P.  M.^  Sept.  27, 1871,  the 
propeller  steamship  ^^  Nevada,"  belonging  to  one  of  the  regular 
lines  between  New  York  and  Liverpool,  was  lying  alongside  of 
pier  No.  46  in  the  slip  between  that  pier  and  pier  No.  47  on 
the  North  River,  New  York,  about  to  start  on  her  voyage 
to  Liverpool.  She  had  been  advertised  to  start  at  that  hour, 
had  rung  her  bells  and  blown  her  whistle  several  times,  and 
her  signals  for  starting  were  flying  at  mast-head.  At  that 
instant,  before  her  screw  was  put  in  motion,  a  steam-tug 
entered  the  slip  with  the  canal-boat  "  Kate  Green "  in  tow, 
and  placed  her  alongside  of  another  canal-boat,  the  ^^  C.  H. 
Hart,"  lying  fastened  to  a  grain  elevator,  which  was  in  turn 
fastened  to  the  steamship  ^^  Scotia,"  lying  alongside  pier  No.  47, 
on  the  north  side  of  the  slip.  Tlie  master  and  steersman  of  the 
"Kate  Green,"  which  lay  about  sixty  feet  from  the  "Nevada," 
instantly  made  her  fast  to  the  "  C.  H.  Hart,"  and  at  that  moment 
the  propeller  of  the  "  Nevada  "  began  to  revolve,  and  produced 
a  suction  and  commotion  of  the  water  which  caused  the  "  C.  H. 
Hart"  to  break  her  fastenings,  and  the  "Kate  Green  "  to  swing 
around  under  the  stern  of  the  "  Nevada,"  where  she  was  struck 
by  the  propeller  and  sunk,  and  tnuch  injured,  and  her  cargo  was 
lost.  She  was  not  seen  from  the  "  Nevada  "  when  she  came  in, 
and  no  special  notice  was  given  to  her  that  the  "  Nevada  "  was 
about  to  leave,  and  those  in  charge  of  her  had  no  actual  knowl- 
edge of  the  fact  until  the  propeller  of  the  "  Nevada  "  began  to 
move.  As  soon  as  she  began  to  swing  around  her  master  called 
loudly  to  the"  Nevada"  to  stop  her  propeller,  but  he  was  not 
heard,  or,  if  heard,  not  heeded. 

The  court  further  fbund  as  follows :  — 

"  10.  No  one  on  board  of  the  '  Nevada '  knew  of  the  parting 
of  the  '  Hart's '  lines,  or  of  the  swinging  of  the  '  Green,'  or 
of  the  accident,  until  after  they  arrived  in  Liverpool.  If  a 
man  had  looked  from  her  deck  over  her  side  into  the  slip,  he 
could  not  have  failed  to  see  what  was  going  on  all  the  time, 
from  the  first  movement  of  the  propeller,  and  before,  until  she 
got  out. 

"  11.  There  was  an  abundance  of  time  after  the  breaking  of 
the  fastenings  of  the  ^  Hart,'  and  after  the  ^  Green '  began  to 
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swing,  and  after  the  hail  of  her  master,  to  have  stopped  the  pro- 
peller, before  the  collision. 

^'  12.  The  report  of  the  commissioner  as  to  the  damages  is 
-warranted  by  the  evideuce,  and  the  libellant,  McKnight,  was 
the  owner  of  the  claim  for  damages  when  the  libel  was  filed." 

The  conclusions  of  law  found  by  the  Circuit  Court  were  as 
follows :  — 

^^1.  The  ^Nevada'  was  in  fault  for  not  keeping  a  sufficient 
lookout  aft  and  on  the  side  next  the  slip,  and  in  not  seeing  the 
^  Kate  Green '  when  she  came  in,  or  as  she  swung  over,  and  in 
not  stopping  the  propeller  in  time  to  avoid  the  collision. 

*^  2.  The  ^  Kate  Green,'  under  the  peculiar  circumstances  in 
which  she  was  placed,  was  not  in  fault. 

^^  8.  The  libellants  are  entitled  to  recover  the  damages  re- 
ported by  the  commissioner." 

It  seems  hardly  necessary  to  do  more  than  to  state  the  case 
as  the  facts  are  found  by  the  court  in  order  to  decide  it.  The 
^^  Kate  Green  "  came  into  the  slip,  it  is  true,  at  the  time  the 
^^  Nevada "  was  about  to  leave ;  and  those  in  charge  of  her 
ought  to  have  known  this  fact  from  the  ringing  of  the  ^^  Ne« 
vada's  "  bells  and  her  visible  signals  for  starting.  But  supposing 
they  did  know  it,  what  more  could  they  do  than  they  did  do? 
They  immediately  made  fast  to  the  ^'  C.  H.  Hart,"  which  was 
also  made  fast  to  the  ship  lying  at  the  North  Pier.  It  was 
reasonable  for  them  to  suppose  that  the  fastening  of  the  '^  C.  H. 
Hart"  was  secure.  They  could  not  know  that  it  would  break. 
It  was  that  break  which  set  them  adrift,  subject  to  the  suction 
caused  by  the  motion  of  the  ^^  Nevada's  "  propeller.  Their  own 
fastenings  were  sufficient.  We  do  not  see  how  the  court  could 
find  otherwise  than  that  they  were  free  from  fault  or  negligence. 
Perhaps  they  might  have  done  something  else  which  would 
have  been  better.  The  event  is  always  a  great  teacher.  They 
might  have  stayed  out  in  the  river  and  not  entered  the  slip ; 
or,  having  entered,  they  might  have  gone  back  to  the  bulk- 
head, and  stayed  there  till  the  '^  Nevada  "  left.  But  these  pos- 
sibilities are  not  the  criteria  by  which  they  are  to  be  judged. 
The  question  is.  Did  they  do  all  that  reasonable  prudence 
required  them  to  do  under  the  circumstances  ?  And  this  ques- 
tion, we  think,  must  be  answered  in  the  affirmative. 
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Then,  how  is  it  with  the  ^  Nevada?  *'  Did  those  on  board  of 
her  do  ^11  that  was  reasonably  required  of  them  ?  It  is  signifi- 
cantly asked  by  her  counsel,  whether  a  steamship  is  to  be  pre- 
cluded from  the  use  of  her  own  means  of  locomotion  ?  Must 
she  be  subjected  to  the  inconvenience  and  expense  of  em- 
ploying a  tug  to  tow  her  out  into  open  water?  That  does 
not  necessarily  follow.  If,  indeed,  the  action  of  her  propellers 
is  such  as  to  cause  unavoidable  injury  to  other  craft  in  a 
crowded  harbor,  or  in  a  confined  space  like  that  of  a  slip  or 
dock  used  by  vessels  of  every  kind,  she  might  be  justly  required 
to  find  other  means  of  moving  in  a  position  involving  so  much 
peril.  This  is  no  more  than  is  required  in  analogous  cases. 
Railroad  companies  are  compelled  to  slacken  the  speed  of  their 
trains  in  passing  through  cities,  and  are  often  either  prohibited 
from  using  ordinary  locomotive  eng^ines  in  the  more  public 
streets,  or  required  to  guard  their  tracks  by  means  of  gates, 
bars,  or  fences,  in  order  to  prevent  accidents  and  collisions. 
Incidental  inconveniences,  it  is  true,  attach  to  the  use  of  many 
of  the  great  improvements  of  the  age ;  inconveniences  which 
must  be  submitted  to  in  order  that  the  public  may  have  the 
benefit  of  those  improvements.  Almost  every  new  n\achine 
inflicts  loss  of  employment  upon  some  portion  of  the  laboring 
class,  which  are  thus  obliged  to  seek  other  fields  of  industry. 
Steamboats  have  taken  the  place  of  sailing-vessels ;  railroads 
have  interfered  with  steamboats,  and  have  rendered  useless 
thousands  of  stage-coaches,  and  the  appliances  connected  with 
them.  The  vast  power  and  speed  of  the  modern  locomotive 
engine,  carrying  its  thousand  passengers,  or  its  hundreds  of 
tons  of  merchandise,  require  the  private  carriage  and  the  coun- 
try team  to  await  its  passage  and  give  it  the  right  of  way. 
The  large  steamer  which  navigates  our  rivers  creates  an  agita- 
tion of  the  waters  which  cannot  be  prevented  without  staying 
its  speed  and  crippling  its  usefulness,  and  which  requires  from 
smaller  vessels  in  its  neighborliood  increased  attention  and  care 
to  avoid  being  foundered  or  injured.  Horse  railroads  in  cities 
incumber  the  streets  with  their  iron  tracks,  and  render  the 
passage  of  private  vehicles  more  difficult  and  dangerous.  But 
whilst  these  incidental  and  unavoidable  inconveniences  must 
be  submitted  to  in  order  that  the  greater  benefit  derived  from 
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the  new  improvements  may  be  enjoyed,  there  still  remains  the 
daty  of  so  mani^ing  and  operating  thccn  as  to  do  the  least  pos- 
sible injury  consistent  with  the  fair  attainment  of  their  sub- 
stantial benefits.  The  ocean  steamer  is  one  of  the  great 
inventions  of  the  century,  and  one  of  the  advanced  instnimen- 
talities  of  modem  civilization  ;  but  whilst  it  may  freely  exercise 
its  powerful  propeller  and  sport  its  leviathan  proportions  on  the 
ocean  or  in  deep  and  open  waters,  it  is  justly  required  to  ob- 
serve extraordinary  care  and  watchfulness  %vhen  surrounded  by 
feebler  craft  in  a  crowded  harbor.  Under  some  circumstances, 
and  within  a  limited  space,  it  may  even  be  required  to  dispense 
with  the  use  of  its  ordinary  means  of  locomotion,  and  resort  to 
the  employment  of  towage  or  other  safe  and  quiet  means  of 
changing  its  position  and  effecting  its  necessary  movements. 
Such  a  modification  of  the  use  of  its  power,  when  absolutely 
required  for  the  safety  of  other  vessels  rightfully  located  in  its 
vicinity,  would  produce  no  material  diminution  of  its  efficiency 
in  the  accomplishment  of  its  principal  design. 

However,  we  do  not  mean  to  say  that,  in  the  application  of 
these  principles  to  the  present  case,  it  was  the  duty  of  the 
"Nevada"  to  remit  the  use  of  her  propeller  in  leaving  her 
place  in  the  slip  where  she  lay.  The  court  does  not  find  her  in 
fault  for  using  it,  but  for  not  having  a  lookout  at  her  stem, 
and  on  the  side  next  to  the  slip,  who  could  have  seen  the  break- 
ing away  of  the  "  Hart "  and  the  "  Kate  Green  "  from  their 
fastenings,  and,  by  giving  timely  alanh,  could  have  averted  the 
disaster  by  a  momentary  stopping  of  the  "  Nevada's  "  engine. 
In  such  a  place,  and  in  the  midst  of  such  a  crowd  of  vessels  as 
then  filled  the  slip,  since  she  did  put  her  propeller  in  motion, 
she  was  bound  to  use  the  utmost  caution  and  circumspection  in 
order  to  avoid  doing  injury.  The  least  that  could  be  ex- 
pected of  her  was  a  constant  lookout  at  every  part.  But  the 
court  finds  that  "no  one  on  board  of  the  'Nevada'  knew  of 
the  parting  of  the  '  Hart's '  lines,  or  of  the  swinging  of  the 
*  Green,'  or  of  the  accident,  until  after  they  arrived  at  Liver- 
pool. If  a  man  had  looked  from  her  deck  over  her  side  into 
the  slip,  he  could  not  have  failed  to  see  what  was  going  on  all 
the  time,  from  the  first  movement  of  the  propeller,  and  before, 
until  she  got  out."     And  the  court  further  finds  that  "  there 
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was  abundant  time  after  the  breaking  of  the  fastenings  of  the 
^  Hart,'  and  after  the  ^  Green '  began  to  swing,  and  after  the 
bail  of  her  master,  to  have  stopped  the  propeller  before  the  col- 
lision." 

This,  as  it  seems  to  ns,  settles  the  case,  and  amply  justifies 
the  conclusion  of  law  made  by  the  court  below,  that  ^^the 
^  Nevada '  was  in  fault  for  not  keeping  a  sufficient  lookout  aft 
and  on  the  side  next  the  slip,  and  in  not  seeing  the  ^  Kate 
Green '  when  she  came  in,  or  as  she  swung  over,  and  in  not 
stopping  the  propeller  in  time  to  avoid  the  collision."  In  view 
of  the  principles  to  which  we  have  adverted,  and  which  ought 
to  control  this  case,  no  other  conclusion  could  have  been 
reached. 

We  see  no  error  in  the  decree  of  the  Circuit  Court,  and  it  is 

therefore,  with  interest  and  costs. 

Affirmed. 


-•" 


Ukited  States  v.  Abatoib  Place. 

Where  an  information  >agaiiut  a  distillery  for  an  alleged  yiolation  of  the  reve- 
nue laws  was  filed,  and  the  District  Court,  after  rendering  Judgment  in  favor 
of  the  claimant,  denied  the  motion  of  the  United  States  that  a  certificate  of 
reasonable  cause  of  seizure  be  entered  of  record,  —  Held,  that  the  action  on 
the  motion  cannot  be  reviewed  here  or  in  the  Circuit  Court 

Ebbor  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  an  information  filed  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  against  a 
distillery,  claiming  that  it  was  forfeited  to  the  United  States 
for  violation  of  the  revenue  laws. 

Frederick  Frerichs  appeared  as  the  claimant,  and  denied 
the  forfeiture.  Upon  the  trial  the  District  Court,  being  of 
opinion  that  there  was  no  evidence  of  any  violation  of  the 
revenue  laws,  for  which  the  seizure  had  been  made,  directed  a 
verdict  for  him,  and  judgment  was  rendered  thereon  in  his 
favor. 

Thereupon  the  United  States  moved  the  court  to  enter  of 
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record  a  certificate  that  there  was  a  reasonable  cause  of  seizure. 
The  motion  was  denied.  The  case  was  then  caiTied,  by  writ 
of  error,  to  the  Circuit  Court,  which  adjudged  that  there  was 
no  error  in  the  record.  To  reverse  this  latter  judgment  this 
writ  of  error  is  prosecuted.  The  only  question  raised  in  this 
court  is  whether  the  District  Court  erred  in  refusing  to  enter 
the  certificate  of  reasonable  cause. 

The  following  sections  of  the  Revised  Statutes  of  the  United 
States  are  pertinent  to  the  case :  — 

.  "  SsoT.  909.  In  suits,  or  informations  brought,  where  any  seizure 
is  made  pursuant  to  any  act  providing  for  or  regulating  the  col- 
lection of  duties  on  imports  or  tonnage,  if  the  property  is  claimed 
by  any  person,  the  burden  of  proof  shall  lie  upon  such  claimant : 
Provided^  thiat  probable  cause  is  shown  for  such  prosecution,  to  be 
judged  of  by  the  court." 

'*  Sect.  970.  When,  in  any  prosecution  commenced  on  account 
of  the  seizure  of  any  vessel,  goods,  wares,  or  merchandise,  made  by 
any  collector  or  other  officer  under  any  act  of  Congress  authorizing 
such  seizure,  judgment  is  rendered  for  the  claimant,  but  it  appears 
to  the  court  that  there  was  reasonable  cause  of  seizure,  the  court 
shall  cause  a  proper  certificate  thereof  to  be  entered,  and  the  claim- 
ant shall  not  in  such  case  be  entitled  to  costs,  nor  shall  the  person 
who  made  the  seizure,  nor  the  prosecutor,  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution :  Provided^  that  the 
vessel,  goods,  wares,  or  merchandise  be,  after  judgment,  forthwith 
returned  to  such  claimant  or  his  agent." 

The  Solicitor -General  for  the  United  States. 
Mr.  Edward  Salarnon^  contra. 

Mr.  Justice  Woods,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  are  of  opinion  that  the  refusal  of  the  District  Court  to 
grant  a  certificate  of  reasonable  cause  is  not  a  matter  which 
can  be  reviewed  in  the  Circuit  Court  or  in  this  court.  It  id 
only  from  final  judgments  that  a  writ  of  error  lies  from  the 
District  to  the  Circuit  Court,. or  from  the  latter  court  to  the 
Supreme  Court. 

The  granting  or.  the  refusal  to  grant  the  certificate  is  not  a 
final  judgment  in  the  sense  of  the  statute  which  allows  writs  of 
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error.  Tbc  certificate,  wlien  granted,  is  no  part  of  the  origi- 
nal case.  It  is  a  collateral  matter  which  arises  after  final 
judgment. 

It  is  granted  to  protect  the  person  at  whose  instance  the 
seizure  was  made,  should  an  action  of  trespass  be  brought 
against  him  by  the  claimant  for  the  wrongful  seizure  of  the 
latter's  property.  The  granting  of  the  certificate  of  reasonable 
cause  is,  therefore,  only  antecedent  and  ancillary  to  another 
suit,  and  is  not  a  final  judgment  in  the  case  in  which  it  is 
given.  It  is  not  final  or  efSectual  for  any  purpose  unless  cer- 
tain facts  subsequent  to  the  judgment  are  shown,  namely,  th<9 
immediate  return  to4;lie  claimant  or  his  agent  of  the  property 
seized  in  the  original  suit. 

This  court  has  decided  that  a  refusal  to  enter  an  exoneretur 
on  a  bail  bond,  that  judgments  awarding,  or-ref using  to  award, 
or  setting  aside  WTits  of  restitution  in  actions  of  ejectment, 
that  a  judgment  on  a  writ  of  error  coram  nobL%  that  a  judg- 
ment refusing  a  writ  of  venditioni  exponas^  that  a  refusal  to 
quash  an  execution  or  to  quash  a  forthcoming  bond,  were  not 
final  judgments,  to  which  a  writ  of  eiTor  would  lie.  Boyle 
V.  Zacharie^  6  Pet.  635 ;  Pickett's  Heirs  v.  Leyerwood^  7  id. 
144 ;  Smith  v.  Trahue^  9  id.  4  ;  Ecans  v.  (?ce,  14  id.  1 ;  Amis  v. 
Smithy  16  id.  803;  Morsell  v.  Hall,  18  llo^.  212;  McCargo 
V.  Chapman,  2Q  id.  555 ;  Gregg  v.  Forsyth,  2  Wall.  66 ;  Barton 
V.  Forsyth,  5  id.  190,  See  also  Barker  v.  HolUery  8  Mee.  &  W. 
613. 

These  authorities  lead  to  the  opinion  we  have  expressed  in 

this  case. 

Judament  affirmed. 
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Mason  v.  Nobthwbstern  Insurance  Company. 

1.  Where  the  Circuit  Court  adjudged  the  tale  of  mortgaged  lands  in  Illinois, 

and  foreclosed  the  defendant's  right  to  redeem  them,  from  and  after  such 
sale,  he  waives  no  error  hy  omitting  to  tender  the  money  within  the  stat- 
Qtory  period  allowed  for  redeeming  them,  he  having  within  two  years  after 
the  date  of  the  decree  appealed  therefrom. 

2.  Brine  t.  InBurance  Company,  96  U.  S.  627 ;  Burley  t.  Flint,  105  id.  247 ;  and  SuU- 
'  teriin  T.  Connecticut  Mutual  Inmtrance  Co,,  90  111.  488,  commented  upon. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  Northwestern  Mutual  Life  Insurance  Company  filed, 
Dec.  10, 1875,  a  bill  in  the  court  below  to  foreclose  a  mortgage 
given  May  7, 1874,  by  Murphy  and  wife,  to  Becure  his  bond  to 
the  company  for  $40,000.  The  mortgage  covers  certain  land  situ- 
ated in  the  city  of  Chicago,  which  they  subsequently  conveyjed  to 
Mason  in  trust  for  the  benefit  of  Murphy's  creditors.  The  bill 
prays  for  a  decree  ordering  that  payment  of  the  amount  due 
be  made,  and  in  default  thereof  that  the  land  be  sold  by  and 
under  the  direction  of  the  court,  in  satisfaction  of  the  decree, 
and  that  all  persons  claiming  by,  through,  or  under  the  de- 
fendants, or  any  or  either  of  them,  be  forever  barred  and  fore- 
closed of  and  from  all  title,  interest,  claim,  demand,  and  all 
right  and  equity  of  redemption  whatsoever  in  or  against  the 
land  or  any  part  thereof.  Mason  was  made  a  party  defendant, 
and  he  filed  an  answer  setting  up,  inter  alia^  that  the  complain* 
ant  ought  not  to  have  the  relief  prayed  for  in  the  bill,  inas* 
much  as  the  statutes  of  Illinois  provide  that  land  sold  by  virtue 
of  a  decree  of  foreclosure  may,  in  the  manner  which  they  pre- 
scribe, be  redeemed  within  fifteen  months  of  such  sale ;  and  he 
prayed  the  same  advantage  of  the  answer  as  if  he  had  pleaded 
or  demurred  to  the  bill  of  complaint.  The  court,  Jan.  2, 
1877,  entered  a  decree  for  the  amount  due  upon  the  mortgage, 
and  directing  the  master  to  make  a  sale  of  the  land  in  ques- 
tion according  to  the  course  and  practice  of  the  court.  He 
reported,  July  24, 1877,  a  sale  of  the  land  to  the  complainant 
May  8, 1877,  and  a  decree  was  entered,  July  81, 1877,  confirm- 
ing the' sale,  ordering  him  to  execute  to  the  complainant  a  deed 
of  the  land,  adjudging  the  defendants  to  be  forever  barred  and 
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foreclosed  from  all  equity  of  redemption  and  other  claim,  legal 
or  equitable,  of,  in,  and  to  the  land  and  every  part  thereof. 

Mason  appealed  from  both  decrees,  and  assigns  for  error  that 
the  court  below  erred,  —  Firsts  In  denying  to  him,  by  the  de- 
cree entered  Jan.  2,  1877,  the  right  to  redeem  from  the  sale 
thereby  ordered,  as  prayed  for  by  his  answer,  and  in  ordering 
the  sale  to  be  made  in  accordance  with  the  course  and  practice 
of  the  court,  without  making  provision  for  the  redemption  after 
sale.  Secondly y  In  confirming,  by  the  decree  entered  July  31, 
1877,  the  master's  sale  made  without  redemption ;  in  ordering 
him  to  execute  a  deed  of  the  land  bdfore  the  time  of  redemption 
allowed  by  the  statutes  of  the  State  had  expired ;  and  adjudg- 
ing that  the  defendant  should  be  forever  baiTed  and  foreclosed 
from  all  equity  of  redemption  and  other  claim  in  and  to  the 
land. 

Mr.  Edward  G.  Mason  tor  the  appellant. 
Mr,  Thomas  Hoyne  for  the  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  eiTor  relied  on  to  reverse  the  decree  is  the  absolute  fore- 
closure of  the  equity  of  redemption,  without  allowing  the  time 
for  that  purpose  which  the  statute  of  Illinois  provides.  The 
case  comes  directly  within  Brine  v.  Insurance  Company^  96 
U.  S.  627.  Indeed,  it  is  stronger,  for  while  in  that  case  we 
took  the  admission  of  counsel  on  both  sides  that  ^^  a  sale  in  ac- 
cordance with  the  course  and  practice  of  the  court "  meant  a 
sale  which  did  not  admit  of  any  equity  of  redemption,  we  have 
in  this  case  a  decree  of  confirmation  of  the  sale  which  expressly 
and  in  the  strongest  terms  cuts  off  all  such  right.  In  accordance 
with  the  principle  settled  by  this  court  in  the  case  of  Brine  v. 
Insurance  Company^  both  these  decrees  are  erroneous. 

It  is,  however,  urged  as  a  reason  for  not  applying  that  prin- 
ciple in  the  present  case,  that  the  appeal  was  not  taken  until 
after  the  period  had  elapsed  within  which  the  appellant  could 
by  the  statute  have  exercised  the  right  of  redemption,  and  that 
he  has  neither  paid  nor  tendered  the  sum  necessary  to  redeem. 
Burley  v.  Flinty  105  id.  247,  and  Suitterlin  v.  Connecticut 
Mutual  Insurance  Co,^  90  111.  488,  are  relied  on  in  support 
of  this  view. 
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The  first  of  these  cases  was  a  suit  in  a  local  court  of  Illinois 
to  obtain  the  benefit  of  the  right  of  redemption  from  a  sale 
under  a  foreclosure  decree  in  the  Circuit  Court  of  the  United 
States.  The  Supreme  Court  of  that  State  refused  the  relief 
asked  because  no  effort  had  been  made  to  redeem  within  the 
statutory  period,  —  a  ruling  which,  in  Burley  v.  Flinty  we  held 
to  be  sound. 

Tiie  reason  for  this  is  that,  while  not  seeking  to  reverse  the 
decree,  nor  to  set  aside  the  sale  made  thereunder,  the  proceed- 
ing recognized  both  as  valid,  and  asserted  the  right  of  the 
party  to  redc^em,  as  though  the  sale  had  been  made  in  accord- 
ance with  the  statute  of  Illinois.  This  right,  of  course,  could 
only  be  secured  by  a  strict  compliance  with  that  statute,  and 
having  permitted  the  period  to  elapse  within  which  he  had  a 
right  to  redeem,  he  came  too  late.  The  court  very  properly 
dismissed  the  bill. 

In  Burley  v.  Flint  this  court  approved  and  adopted  the  views 
of  the  Illinois  court,  and  applied  the  principle  to  the  case  of  a 
bill  of  review  which  sought  the  same  end.  The  bill  was  filed 
after  the  expiration  of  the  period  of  statutory  redemption,  and 
the  amount  necessary  to  redeem  had  not  been  tendered  within 
that  time. 

Both  cases  differ  from  the  present  in  that  they  were  attempts 
to  enforce  the  right  of  redemption  outside  of,  and  against  the 
terms  of  the  decree,  while  the  present  case  seeks  by  an  appeal 
to  reverse  and  set  aside  the  decree.  In  the  former  cases  equity 
required  that,  before  coming  to  the  court  for  the  relief  which 
the  plaintiffs  asked,  they  should  have  complied  with  the  re- 
quirements of  the  law,  or  at  least  offered,  within  proper  time, 
to  pay  the  redemption  money.  Not  having  done  this,  the 
court  very  properly  refused  to  permit  them  to  exercise  this 
right  after  that  time  had  passed,  and  with  it  the  right  to 
redeem.  In  the  present  case  the  appellant  has  exercised  his 
right  of  appeal  from  the  decree  within  the  time  allowed  to  him 
by  the  laws  of  the  United  States  for  that  purpose.  He  has, 
tbiBrefore,  rightfully  brought  this  case  before  us  for  review. 
His  right  to  do  this  does  not  depend  upon  any  offer  to  redeem 
within  -the  fifteen  months  allowed  by  the  Illinois  statute,  but  is 
an  absolute  right,  which  we  cannot  refuse  or  deny.     As  it  is 
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apparent  from  the  face  of  the  decree  and  from  what  yre  have 
said  in  Brine  v.  Insurance  Company^  that  both  the  original 
decree  of  sale  and  the  subsequent  decree  of  confirmation  are 
erroneous  in  refusing  to  allow  the  right  of  redemption  under 
the  statute,  they  must  be  reversed.  If  anything  were  necessary 
to  add  force  to  this  reasoning  it  would  be  found  in  the  fact 
that  the  appellant  Mason,  in  his  answer  to  the  original  fore- 
closure bill,  expressly  referred  to  the  statute  of  Illinois,  and 
asked  that  any  decree  made  in  the  case  should  make  provision 
for  redemption  within  fifteen  months  after  the  sale. 

Decrees  reversed^  and  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

Mb.  Justice  Hablan,  having  been  absent  during  the  argu- 
ment, took  no  part  in  the  decision  of  this  case. 


Clough  v.  Barker. 

1.  The  claims  of  letters-patent  No.  104,271,  granted  to  Theodore  Clough,  June 
14, 1870,  for  an  "  improvement  in  gas-burners,"  infra^  p.  108,  are  valid,  and 
they  are  infringed  by  a  burner  constructed  in  accordance  with  the  descrip- 
tion contained  in  letters-patent  No.  105,768,  granted  to  John  F.  Barker, 
July  26,  187t),  for  an  "improvement  in  gas-burners." 

3.  A  burner  set  up  as  anticipating  Clough's  invention,  if  used  now  in  a  way  in 
which  it  was  never  designed  to  be  used,  and  was  not  shown  to  hare  ever 
been  used  before  his  invention,  might  be  made  to  furnish  a  supplementary 
supply  of  gas.  It  was  not,  however,  designed  for  the  same  purpose  as  his 
burner,  and  no  person  looking  at  it  or  Uising  it  would  understand  that  it  was 
to  be  used  in  the  way  that  his  was  used,  and  it  was  not  shown  to  have  beeii 
really  used  and  operated  in  that  way.  Held,  that  it  does  not  amount  to  his 
invention. 

3.  The  combination  of  the  firat  claim  of  ClougM's  is  new,  and  he,  haring  first 
applied  a  valve  regulation  of  any  kind  thereto,  is  entitled  to  hold  as  in- 
fringements of  the  second  claim  all  vafve  regulations,  appUed  to  such  a 
combination,  which  perform  the  samie  office  in  substantially  the  aame  way 
as,  and  were  known  equivalents  for,  liis  form  of  valve  regulation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  tlie 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Edward  N.  Diekersan  and  Mr.  Roger  H,  Lyon  for  the 
appellant. 

Mr.  William  Stanley  and  Mr,  Stephen  G.  Clarke  for  the 
appellees. 

Mb.  Justice  Blatchford  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  Theodore  Clough  against  John  F. 
Barker  and  others,  to  recover  for  the  infringement  of  letters- 
patent  No«  104,271,  granted  to  him,  June  14,  1870,  for  an 
^  improvement  in  gas-burners.**  The  Circuit  Court  dismissed 
the  bilL     The  specificpition  of  the  patent  says :  — 

**  My  invention  relates  more  particularly  to  the  burners  for  burn- 
ing illuminating  gas  made  by  saturating  air  with  vapors  of  gasoline, 
commonly  called  air-gas.  It  has  been  found  that  common  bat-wing 
or  fish-tail  burners  are  not  adapted  to  burning  this  gas  as  ordiuarily 
made,  owing  to  the  variable  density  of  the  gas  coming  from  the 
generating  apparatus.  The  object  of  my  improvement  is  to  adapt 
the  siitted  or  bat-win^  burner  to  the  burning  of  air-gas.  Said 
improvements  consist,  —  Firsts  in  perforating  the  base  of  the  burner- 
tube  with  small  holes  or  passages  for  gas  to  escape  at  the  base  of 
the  burner  and  surrounding  the  burner  with  a  tube  open  at  the  top 
but  closed  at  the  bottom,  and  united  to  the  burner  below  the  per- 
forations in  the  burner-tube.  It  is  more  convenient  to  screw  the 
tube  to  the  burner,  but  it  may  be  attached  in  any  suitable  manner. 
Second^  in  regulating  the  escape  of  the  gas  from  the  perforations  at 
the  base  of  the  burner  hy  a  sliding  tubular  valve  or  cut-off  introduced 
into  the  burner-tube  at  the  base  and  extending  upward  within  it, 
the  position  of  the  tubular  valve  being  regulated  by  a  screw.  These 
improvements,  by  funiishing  a  regulated  supply  of  gas  outside  of  the 
burner,  but  directed  to  the  tip  of  the  burner  hy  the  suiTounding- 
tube,  give  steadiness  and  increased  illuminating  power  to  the  flame 
of  the  bat-wing  burner  and  make  it  a  desirable  burner  for  burning 
air-gas.  The  drawings  represent  a  bat-wing  burner  as  improved  by 
me.  Figure  1  represents  an  elevation  of  my  improv«»d  burner 
attached  to  a  short  piece  of  gas-pipe.  Figure  2,  a  view  showing 
the  surrounding  tube  in  section  and  the  burner  therein.  Figure  3, 
a  vertical  section  through  the  burner  and  tube.  Fiijui-e  4,  a  trans- 
verse section  through  the  base  of  the  burner-tube.  Letter  a  repre- 
sents the  burner-tip ;  ft,  the  burner-tube ;  c,  perforations  at  the  base 
of  the  burner-tube  ;  rf,  the  surrounding-tube  screwed  to  the  baso  of 
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the  burner-tube ;  e,  the  tubular  valve  extending  up  in  the  bamer- 
tubc,  and  operated  by  an  annular  screw,  /,  attached  to  the  lower 
end.  Said  annular  screw,  besides  having  a  screw  to  work  in  the 
base  of  the  burner,  ]ias  an  internal  screw  by  which  it  and  the  burner 
is  attached  to  the  gas-pipe,  as  clearly  shown  in  Fig.  3  and  the  other 
drawings,  the  gas-way  being  through  the  annular  screw  and  tubular 
valve  to  the  burner.  As  the  burner  is  connected  to  the  gas-pipe,  ^, 
by  means  of  the  annular  screw,  the  adjustment  of  the  gas  escaping 
through  the  perforations  of  the  burner-tube  is  easily  made  by  turn- 
ing the  burner  upon  the  annular  screw.  I  claim  as  my  invention 
and  improvement  in  air-gas  burners,  the  bat-wing  burner,  perforated 
at  the  base,  in  combination  with  the  suiTounding-tube,  substantially 
as  described.  Also,  in  combination  with  the  bat-wing  burner,  per- 
forated at  the  base,  and  sun*ounding-tube,  the  tubular  valve  for 
regulating  the  supply  of  external  gas  to  the  burner,  substantially  as 
described." 

The  defendants,  in  their  answer,  set  up  that  they  have  not 
infringed  the  patent,  and  that  it  is  void  for  want  of  novelty. 
At  the  request  of  both  parties  a  trial  at  law  was  had  in  the 
court  below,  of  two  questions :  Firsts  Whether  or  not  the  com- 
plainant is  the  first  and  original  inventor  of  the  improvement  in 
gas-burners  for  which  the  first  above-named  patent  has  been 
granted  to  him.  Second^  Whether  or  not  the  gas-burners  manu- 
factured by  the  defendants  are  substantially  identical  with  those 
described  in  the  complainant's  patent  and  schedule  thereto 
annexed,  in  thfeir  construction  and  mode  of  operation."  The 
issues  were  tried  before  the  court  and  a  jury,  and  the  jui-y 
answered  both  of  the  questions  in  the  affirmative.  Afterwards, 
on  a  case  made,  the  defendants  moved,  before  the  judge  who 
tried  the  issues,  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence.  He  denied  the  motion 
in  a  written  opinion,  in  which  he  stated  that  the  weight  of  the 
evidence  on  the  question  of  infringement  was  not  such  as  to 
justify  him  in  granting  a  new  trial,  and  that  he  was  satisfied 
with  the  conclusion  of  the  jury  on  the  question  of  priority. 
He  afterwards  signed  and  filed  a  certificate  that  in  his  opinion 
the  verdict  on  both  questions  was  sustained  by  the  evidence 
given. 

The  burners  made  by  the  defendants  were  made  in  accord- 
ance with  the  description  of  the  first  form  of  burner  described 
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in  the  specification  of  letter^patent  granted  to  John  F.  Barker, 
one  of  the  defendants,  July  26,  1870,  for  an  "  improvement  in 
gas-burners.''  The  drawings  of  that  patent  consist  of  ten 
figures,  which  are  thus  referred  to  in  the  specification :  — 

•*  Figure  1  is  a  side  view  of  one  modification  of  my  invention ; 
Figure  2  is  a  side  view  of  the  shell ;  Figure  3  is  a  side  view  of  the' 
burner ;  Figure  4  is  *a  vertical  longitudinal  section  of  the  shell 
through  line  A  B  of  Fig.  2 ;  Figure  5  is  a  vertical  longitudinal  sec- 
tion of  the  burner  through  line  C  D  of  Fig.  3 1  Figure  6  is  a  side 
view  of  another  modification  of  my  invention;  Figure  7  is  a  side 
view  of  the  shell ;  Figure  8  is  a  side  view  of  the  burner ;  Figure  9  is 
a  vertical  longitudinal  section  of  the  shell  through  line  E  F  of  Fig,  7 ; 
and  Figure  10  is  a  vertical  section  through  line  G  H  of  Fig.  8." 

The  specification  goes  on  to  say :  — 

"  My  invention  relates  to  a  device  for  regulating  the  flow  of  car- 
buretted  air  or  gas  from  the  burner  to  its  point  of  combustion,  and 
it  consists  of  a  burner  having  a  screw-thread  made  upon  its  lower 
part,  upon  which  is  fitted,  to  turn  freely  thereon,  a  shell  or  tube, 
also  having  a  screw-thread  upon  its  interior  lower  part ;  and  the 
bore  of  said  tube  or  shell  is  somewhat  larger  in  diameter  than  the 
diameter  of  the  upper  part  of  the  burner  upon,  which  it  turns.  A 
series  of  perforations  is  made  in  the  lower  part  of  the  burner,  so 
that,  when  the  burner  is  made  or  set  for'  the  combustion  of  carbu- 
rctted  air  or  gas  of  any  certain  quality,  the  flame  may  be  increased 
or  diminished  by .  turning  the  shell  either  up  or  down,  as  the  case 
may  be,  the  shell,  in  its  movements  up  or  down,  either  closing  or 
opening  the  holes  or  perforations,  and  letting  out  or  stopping  the 
flow  of  the  gas  through  the  said  holes,  as  it  is  moved  up  or  down.  In 
the  use  of  carburetted  air  for  illuminating  purposes  it  is  almost 
always  the  case  that,  when  the  gasoline  is  first  placed  within  the 
generator,  it  gives  off  a  much  greater  amount  of  vapor,  and  the  air, 
in  passing  through  the  generator,  absorbs  a  greater  amount  of  the 
carbon,  and  consequently  becomes  more  thoroughly  charged  with, 
and  is  much  richer  in  the  illuminating  qualities  oi^  the  gasoline, 
than  when  the  generator  has  been  charged  for  a  greater  length  of 
time ;  and,  as  a  result,  the  carburetted  air  is  sometimes  too  rich  to 
make  a  desirable  light,  with  the  same  amount  passing  out  of  the 
burner,  and  at  other  times,  as  when  the  generator  has  been  charged 
a  longer  time,  the  carburetted  air  flowing  through  the  burner  is 
deficient  in  illuminating  power,  and  the  light  or  flame  produced  is 
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not  aniform  in  its  power  or  steadiness,  nnd  is  sometimes  liable  to 
produce  a  smell  or  smdke  when  too  rich  in  carbon.  My  invention 
is  designed  to  obviate  all  difficulty  in  this  respect,  as  the  burner  is 
set  or  made  to  let  out  at  the  tip  the  minimum  quantity  of  gas  that 
will  produce  a  good  flame,  and,  as  the  gasoline  remains  longer  in 
the  generator  and  becomes  weaker  in  its  illuminating  qualities,  the 
outer  tube  or  shell  may  be  turned  so  as  to  let  out  more  gas  and 
increase  the  flame  without  liability  to  smoke.  That  others  skilled 
in  the  art  may  be  enabled  to  make  and  use  my  invention,  I  will 
now  proceed  to  describe  its  construction  and  mode  of  operation : 
In  the  drawing,  L  represents  the  main  part  of  tiie  burner,  which  is 
made  similar  to  the  common  burner,  except  that  the  lower  part  has 
a  screw-thread  made  upon  the  outside  and  inside.  Figs.  1,  2,  3^  4, 
and  5,  represent  one  modification,  in  which  L  is  the  burner,  having 
the  usual  screw-thread  made  upon*  the  lower  interior  part  hy  which 
to  secure  it  to  tlie  pipe.  At  of  is  a  conical  shoulder  or  seat  upon 
the  exterior,  shown  in  Figs.  3  and  5,  and  a  screw-thread,  d,  made 
upon  the  exteiior  of  the  lower  end,  and  the  small  holes  c  are  made 
either  at  the  seat  a'  or  just  below  it.  I  is  a  shell  or  tube^  the  inside 
diameter  of  its  upper  part  being  somewhat  greater  than  the  outside 
diameter  of  the  part  L,  and  upon  the  interior  of  the  tube,  at  a,  is  a 
conical-shaped  seat,  made  to  iit  upon  the  exterior  seat  a'  upon  the 
burner  L.  A  screw-thread  d'  is  made  upon  the  interior  of  the 
lower  part  of  the  tube  I,  which  fits  the  thread  d  upon  the  exterior 
of  the  burner  L.  The  operation  of  thb  modification  is  as  follows  : 
When  the  tube  I  is  turned  entirely  on  to  the  burner  L,  the  inner 
seat  a  fits  dpwn  upon  the  shoulder  a'  of  the  burner  L,  and  the  only 
place  of  egress  for  the  gas  is  through  the  slot  at  the  tip.  When  the 
gasoline  is  fresh  or  new  this  slot  will  be  quite  sufficient  to  supply 
the  flame,  but,  as  the  gasoline  becomes  more  exhausted  of  carbon, 
the  tube  or  shell  I  may  be  turned  up  a  little,  so  that  the  seat  a  shall 
be  raised  slightly  from  the  shoulder  a',  and  more  or  less  of  the  gas 
will  pass  out  through  the  holes  c  and  pass  up  between  the  tube  I 
and  the  burner  L  as  the  tube  I  is  turned  up  or  down,  and,  w.hen  the 
gas  which  escapes  through  the  holes  c  and  passes  up  between  the 
tube  and  burner  reaches  the  top,  it  unites  with  tha,t  passing  out  of 
the  slot  at  the  tip,  increasing  the  volume  and  flame.  In  this  device 
the  gas,  after  passing  out  through  the  holes  c,  is  prevented  from 
passing  down  between  the  tube  and  burner  by  the  screw-threads  d^ 
and  d  upon  the  inside  of  the  tube  and  outside  of  the  burner.  In 
the  modification  shown  in#Figs.  6,  7,  8,  9,  and  10,  both  the  burners 
and  regulating  tube  are  similar  to  that  already  described,  except 
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that  the  thread  d  upon  the  outside  of  the  burner  L  is  carried  up 
higher,  and  the  holes  c  are  made  below  the  top  of  the  outer  thread 
but  above  the  top  of  the  inside  thread.  The  thread  upon  the 
inside  of  the  tube  I  is  not  so  long  as  the  outside  thread  upon  the 
burner  L,  but  is  considerably  less,  so  that,  when  the  tube  I  is 
turned  entirely  down  on  the  burner  the  holes  will  be  above  the 
thread  on  the  inside  of  the  tube ;  and  there  i^  no  inside  seat  in  the 
tube  I  to  operate  upon  a  bevelled  or  conical  exterior  shoulder  upon 
the  burner  L,  as  in  the  other  modification.  The  operation  of  this 
modification  is  as  follows :  If  the  flame  be  too  weak,  the  tube  I  is 
turned  down  upon  the  burner  L  until  the  top  of  the  inside  thread 
of  the  tube  begins  to  pass  below  the  holes  c,  when  the  gas  will 
escape  and  pass  up  between  the  tube  and  burner  and  increase  the 
flame  as  before.  If  it  should  be  desirable  to  stop  the  escape  of  gas 
through  the  holes  c,  it  is  only  necessary  to  turn  up  the  tube  upon 
the  burner,  and,  when  the  thread  inside  the  tube  covers  nie  holes  c, 
then  there  will  be  no  escape  of  gas.  It  will  be  seen  that  the  prin- 
ciples of  the  operation  of  both  modifications  are  very  much  alike, 
and  are  intended  to  accomplish  the  same  .object,  although  the  tube 
turns  up  in  the  first  case  to  let  out  more  gas  while  it  turns  down  in 
the  second  case,  both  being  equivalent,  however,  in  their  operation 
and  accomplishing  the  same  result.  I  am  aware  that  gas-burners 
have  been  heretofore  made  to  give  an  additional  supply  of  gas  to 
the  flame,  4>ut'  in  those  that  I  have  seen  they  consisted  of  more 
pieces  and  were  considerably  more  expensive  to  manufacture,  and 
in  their  operation  the  burner  revolved  with  the  tube,  thus  causing 
the  flame  to  revolve  also.  This  is  veiy  objectionable,  as  it  b  often 
desirable  to  have  the  flame  stand  in  one  particular  direction.  In 
this  device  the  flame  does  not  turn  in  the  least,  while  the  whole 
burner  may  consist  of  only  two  pieces,  and  is  cheaply  made,  and  its 
operation  and  eflect  are  perfect." 

The  claim  of  that  patent  is,  ^'  An  improved  gas-burner,  con- 
sisting of  the  burner  or  pillar  L,  having  holes  c  c  therein,  and 
provided  with  the  movable  or  adjustable  shell  or  tube  I,  all 
constructed  and  operating  substantially  as  and  for  the  purposes 
herein  described  and  specified." 

After  such  certificate  was  signed  and  liled,  the  Gilbert  and 
Barker  Manufacturing  Company,  one  of  the  defendants  in  this 
suit,  brought  a  suit  in  equity  in  the  court  below,  as  owner  of 
the  said  patent  granted  to  John  F.  Barker,  for  the  infringe- 
ment of  the  same,  against  Clough,  the  plaintiff  in  this  suit, 
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alleging  as  the  infringement  the  making  and  selling  of  burners 
constructed  exactly  like  the  two  forms  described  in  the  patent 
to  said  Barker.  The  only  testimony  taken  directly  in  the  prea> 
ent  suit  was  that  taken  on  the  trial  before  the  jury  and 
embodied  in  the  case  made,  on  which  the  motion  for  a  new 
trial  was  made.  But  considerable  testimony  was  taken,  for 
final  hearing,  in  the  suit  against  Clough,  and  that  testimony  is 
contained  in  the  record  in  this  case,  and  it  is  understood  that 
such  testimony  was  considered  and  used,  by  agreement  of  par- 
ties in  the  court  below,  as  part  of  the  proofs  in  this  case. 

The  first  claim  of  the  Clough  patent  is  a  claim  to  ^^  the  bat- 
wing  burner,  perforated  at  the  base,  in  combination  with  the 
surrounding-tube,  substantially  as  described."  The  elements 
of  this  claim  are,  a  bat-wing  bi^rner,  with  a  burner-tube ;  the 
burner- tube  perforated  at  its  base  with  small  holes  or  passages 
for  gas  to  escape  at  the  base  of  such  burner-tube ;  and  another 
tube,  surrounding  the  burner-tube,  open  at  the  top,  and  closed 
at  the  bottom,  and  united  to  the  burner-tube  below  the  per- 
forations in  it.  The  method  of  regulating  the  escape  of  gas 
from  the  perforations  is  no  part  of  the  first  claim.  The  office 
of  the  combination  in  the  first  claim  is,  as  the  specification 
states,  to  enable  the  surrounding'-tube  to  direct  to  the  tip  of 
the  burner  the  gas  which  comes  through  the  perforations,  such 
surrounding-tube  being  open  at  the  top  and  closed  at  the  bot- 
tom, and  united  to  the  burner-tube  below  the  perforations. 

Two  forms  of  burner  are  presented  as  infringements  of  the 
first  claim.  They  are  both  of  them  substantially  like  the  first 
form  of  burner  described  in  the  patent  of  Barker,  the  outside 
tube,  in  both  of  them,  turning  up  to  let  out  more  gas.  2ach 
of  these  burners  contains  the  combination  of  the  first  claim  of 
the  Clough  patent. 

It  was  held  by  the  court  below  that  the  combination  covered 
by  the  first  claim  of  the  Clough  patent  was  found  in  a  burner 
called  the  Horace  R.  Barker  burner,  the  existence  of  which, 
prior  to  Clough's  invention,  was  held  to  have  been  satisfactorily 
proved.  Of  the  Horace  R.  Barker  burners  it  was  said  by  the 
court :  "  In  those  burners  the  burner  was  a  bat-wing  burner, 
perforated  at  the  base.  The  perforations  did  not  consist  of 
small  holes,  but  the  stem  of  the  burner  was  slitted  all  the  way 
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down  to  the  base,  allowing  the  gas  to  escape  through  the  whole 
length  of  the  slit.  There  was  a  surrounding-tabe  united  to 
the  burner  below  the  lower  end  of  the  slit.  The  burner-stem 
had  a  cone  near  its  top,  and,  when  the  surroundiug-tube  was 
screwed  so  as  to  be  in  a  certain  position  with  reference  to  such 
cone,  the  effect  was  to  direct  to  the  tip  of  the  burner  the  sup- 
ply of  gas  coming  through  the  slit  below,  the  surrounding-tube 
being  open  at  the  top  and  closed  at  the  bottom,  and  the  flame 
was  thickened,  and  a  ring  of  flame  was  formed.  The  structure 
and  mode  of  operation  of  the  combination  were  the  same  as 
those  of  the  combination  covered  by  the  flrst  claim  of  the  plain- 
tiff's  patent.  The  fact  that  the  perforations  in  the  Horace  R« 
Barker  burner  existed  not  only  at  the  base,  but  were  continued 
in  the  form  of  a  slit  all  the  way  up,  makes  no  difference.  Nor. 
does  it  make  any  difference  that  the  Horace  R.  Barker  burner 
had  a  cone  near  its  top.  The  first  claim  of  the  plaintiff's 
patent  is  broad  enough  to  cover  the  Horace  R.  Barker  burner, 
and  that  claim  must  be  held  to  be  invalid  for  want  of  novelty." 
On  the  trial  before  the  jury  the  existence  and  operation  of 
the  Horace  R.  Barker  burners  were  testified  to  by  Horace  R. 
Barker  himself  and  by  John  F.  Barker,  and  a  copy  of  the  re- 
jected application  of  Horace  R.  Barker  for  a  patent  was  put  in 
evidence.  >  The  question  was  submitted  to  the  jury  by  the 
court  as  to  whether  the  effect  produced  by  Clough's  invention 
had  been  produced  in  the  Horace  R.  Barker  burner  by  a  com- 
bination or  mode  of  operation  substantially  the  same  as  in  the 
burner  of  Clough ;  and  the  attention  of  the  jury  was  called  by 
the  court,  in  its  charge,  to  the  contention  of  Clough,  that  the 
object  of  the  Horace  R.  Barker  burner  was  to  control  the  size 
of  the  slit  in  the  burner  by  a  clamp ;  that,  if  some  gas  escaped 
through  an  orifice  at  the  top  of  the  surrounding-tube,  and  was 
projected  upon  the  burner-tip,  the  escape  was  accidental  and 
not  desired ;  and  that  in  a  well-made  burner  it  was  not  intended 
to  escape,  and  did  not  escape.  The  jury  found  for  Clough  on 
the  question  of  novelty,  as  against  the  Horace  R.  Barker  burner. 
When  the  motion  for  a  new  trial  was  made  before  the  judge 
who  presided  at  the  jury  trial,  he  said,  in  his  opinion  denying 
the  motion :  ^^  The  device  mainly  relied  upon  by  the  defendants 
upon  the  question  of  priority  was  a  burner  of  Horace  R. 
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Barker,  for  which  he  made  an  unsucoessful  application  for  a 
patent  prior  to  the  date  of  the  plaintiff's  invention.  It  con- 
sisted of  a  bat-wing  burner,  slitted  nearly  to  the  base,  and  a  sur- 
rounding-tube smaller  at  the  top  than  at  the  bottom.  There 
was  a  screw  upon  the  inside  of  the  lower  part  of  the  tube. 
When  the  tube  was  screwed  down  upon  the  burner,  the  top  of 
the  tube  pressed  against  a  conical  and  enlarged  part  of  the 
burner,  near  its  top,  and  the  slit  was  closed.  When  the  tube 
was  screwed  up  the  slit  was  enlarged.  The  defendants  claimed 
that  the  top  of  the  tube  in  connection  with  the  protuberant 
part  of  the  burner  formed  a  valve,  and  that  the  gas  passed  to 
the  tip^  not  only  through  the  burner,  but  through  the  ring  near 
the  tip  at  the  end  of  the  surrounding-tube,  in  a  double  current, 
and  that  the  device  was  substantially  like  the  burner  of  the 
complainant.  The  complainant  claimed  that  the  object  and 
the  effect  of  this  invention  was  to  provide  a  burner  in  which 
the  bat-wing  slit  could  be  enlarged  or  diminished  at  pleasure, 
and  to  consume  but  a  single  current  of  gas ;  that  the  top  of  the 
tube,  in  connection  with  the  conical  part  of  the  burner,  was 
not  a  valve  but  a  clamp ;  that,  when  the  burner  was  new  or 
well  made,  this  clamp  prevented  the  escape  of  gas;  and  that 
there  wsa  no  appreciable  deliverjf  of  gas  in  a  well-made  burner, 
except  through  the  tip.  I  am  of  opinion  that  the  jury,  upon 
this  question  of  fact,  did  not  misconceive  the  weight  of  the 
evidence.''  In  the  proofs  taken  in  the  suit  against  Clough, 
and  used  in  this  case  by  agreement,  John  F.  Barker  gave 
further  testimony  as  to  the  prior  use  of  the  Horace  R.  Barker 
burners,  and  such  testimony  seems  to  have  been  understood  by 
the  court  below  as  showing -that  the  Horace  R.  Barker  burner 
was  used  with  the  surrounding-tube  raised  to  such  a  height  that 
the  horizontal  line  of  its  upper  end  was  raised  from  its  seat  at 
the  cone  on  the  burner-pillar,  and  an  additional  supply  of  ga8« 
passed  out  of  the  top  of  the  surrounding-tube  and  mingled  with 
the  gas  which  escaped  from  the  burner-tip ;  that,  by  screwing 
down  the  surrounding-tube  so  that  it  would  impinge  sufficiently 
against  the  cone,  the  slit  would  be  closed ;  that  the  effect  of  the 
operation  of.  thus  raising  or  lowering  the  surrounding-tube  was 
to  increase  or  diminish  the  supply  of  gas ;  and  that  the  surround- 
ing-tube, considered  in  connection  with  the  cone  on  the  pillar 
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of  the  burner,  operated  as  a  valve  to  control  the  flow  of  gas. 
In  this  view  the  structure  and  its  mode  of  operation  were 
held  to  be  such  as  to  anticipate  the  firat  claim  of  the  Clough 
patent.  But  we  are  all  of  opinion  that  an  erroneous  view  was 
taken  of  the  purport  of  the  additional  testimony  of  John  F. 
Barker.  He  was  testifying  in  February,  1875.  The  question 
was  as  to  what  the  Horace  R.  Barker  burner  was,  and  as  to 
what  was  its  mode  of  opemtion  in  use.  In  the  specification  of 
the  patent  of  John  F.  Barker,  issued  in  July,  1870,  he  said: 
^  I  am  aware  that  gas-burners  have  been  heretofore  made  to 
give  an  additional  supply  of  gas  to  the  flame,  but  in  those  that 
I  have  seen  they  consisted  of  more  pieces,  and  were  considera- 
bly more  expensive  to  manufacture,  and  in  their  operation  the 
burner  revolved  with  the  tube,  thus  causing  the  flame  to  revolve 
also."  The  expression  ^^  more  pieces  "  means  more  pieces  than 
in  the  burner  he  was  patenting.  His  burner  consisted  of  two 
pieces  only.  The  Clough  burner  consisted  of  three  pieces,  and 
in  it  the  burner  revolved  with  the  tube.  In  the  John  F.  Barker 
patent  the  burner  did  not  revolve  with  the  tube.  The  Horace 
R.  Barker  burner  consisted  of  two  pieces  only,  and  the  burner 
did  not  revolve  with  the  tube.  Therefore,  the  reference  by 
John  F.  Barker,  in  his  patent,  to  the  burners  which  he  had  seen 
which  would  give  an  additional  supply  of  gas  was  to  the  Clough 
burners,  which  it  is  proved  he  had  seen ;  and  it  is  impossible 
that  he  could  have  then  understood  that  the  Horace  R.  Barker 
burners,  which  also  he  had  seen,  were  burners  which  had  been 
used  to  give  an  additional  supply  of  gas  to  the  flame. 

The  testknony  as  to  any  additional  or  supplementary  supply 
of  gas  in  the  Horace  R.  Barker  burner  amounts  really  to  this 
only,  —  that  if  that  burner  is  used  now  in  a  way  in  which  it 
was  never  designed  to  be  used,  and  is  not  shown  to  have  ever 
been  used  before  Clough's  invention,  it  may  be  made  to  fur- 
nish a  supplementary  supply  of  gas.  Its  structure  was  such 
that,  to  give  full  effect  to  its  mode  of  operation,  the  sur- 
rounding-tube did  not  require  ever  to  be  raised  so  high  as  not 
to  be  in  contact  with  the  cone.  As  it  was  raised  from  its  low* 
est  position  the  slit  opened,  and,  when  the  slit  was  opened 
to  its  full  extent,  the  tube  was  still  in  contact  witli  the  cone, 
and  there  was  no.  orifice  between  them.     Any  further  raising 
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of  the  tube  was  accidental,  and  not  a  part  of  the  law  of  the 
structure.  The  object  of  raising  and  lowering  the  tube  was,  by 
less  or  greater  pressure  on  the  cone,  to  open  or  close  the  sUt 
in  the  burner.  The  specification  of  Horace  R.  Barker,  in  his 
rejected  application,  shows  that  the  only  object  of  his  burner 
was  to  control  the  flow  of  gas  through  the  slit  in  the  burner, 
instead  of  controlling  the  flow  at  the  cock  or  farther  back.  The 
spring  of  the  two  parts  of  the  burner  was  intended  to  carry 
them  away  from  each  other  and  open  the  slit  when  the  pressure 
of  the  tube  against  the  cone  was  relieved,  while  the  increased 
pi*essure  of  the  tube  against  the  cone  closed  the  slit.  Any  raising 
of  the  tube  unnecessarily  high,  so  as  to  admit  of  a  flow  of  gas 
through  an  orifice  between  the  tube  and  the  cone  to  the  flame, 
cannot  be  regarded  as  amounting  to  an  invention  of  wliat 
Clough  invented.  The  structure  was  not  designed  for  the  same 
purpose  as  Clough's,  no  person  looking  at  it  or  using  it  would 
understand  that  it  was  to  be  used  in  the  way  Clough's  is  used, 
and  it  is  not  shown  to  have  been  really  used  and  operated  in 
that  way. 

The  foregoing  remarks  apply  equally  to  the  Coolidge  burner, 
which  wtirS  like  the  Horace  R.  Barker  burner  in  structure,  ex- 
cept that  in  the  Coolidge  burner  the  raising  of  the  ring  against 
an  inverted  conical  projection  closed  the  slip.  The  SoUiday 
burner  and  the  Lunkenheimer  burner  did  not  contain  Clough *s 
invention.  We  are,  therefore,  brought  to  the  conclusion  that 
the  first  claim  of  the  Clough  patent  is  valid. 

The  second  claim  of  the  Clough  patent  is  for  a  combination 
of  the  bat-wing  burner,  perforated  at  the  base,  the  surrounding- 
tube,  and  the  tubular  valve  for  regulating  the  supply  of  external 
gas  to  the  burner,  substantially  as  described.  The  specification 
describes  the  tubular  valve  as  extending  upward  into  the 
burner-tube.  The  view  taken  by  the  court  below  as  .to  this 
second  claim  was,  that  there  was  in  the  Horace  R.  Barker 
burner  a  regulation  of  a  supplementary  flow  of  gas,  and,  by  a 
valve-arrangement,  the  raising  of  the  tube  above  the  cone 
allowing  the  gas  to  flow  out  of .  the  tube,  and  the  lowering  of 
the  tube  to  bear  against  the  cone  closing  the  orifice.  The 
court  said :  "  In  view  of  the  existence  of  that  burner,  which 
contained  the  combination  of  a  bat^wing  burner,  a  perforated 
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tube  in  substance  like  that  of  the  plaintiffs  patent,  and  a 
tubular  yalve  for  regulating  the  supply  of  external  gas  to  the 
burner,  the  construction  of  the  second  claim  of  the  plaintiff  \ 
patent  must  be  such  as  to  limit  that  claim  to  the  form  of 
tubular  valve  which  he  describes,  namely,  one  in  the  interior 
of  the  burner-tube  and  not  forming  part  of  the  surrounding- 
tube.  Under  this  construction,  the  second  claim  of  the  plaiu- 
tiff^s  patent  is  not  infringed.**  The  defendants'  burners  had 
no  tubular  valve  extending  up  into  the  burner-tube.  In  them 
the  tubular  valve  formed  part  of  the  surrounding-tube,  and 
reached  or  left  its  seat  by  screwing  up  or  down  the  sur- 
rounding-tube. The  surrounding-tube  could  not  be  perma- 
nently attached  to  the  burner,  because  it  carried  the  movable 
v^lve.  In  the  Clough  burner  the  surrounding-tube  may  be 
permanently  attached  to  the  burner,  because  the  tubular  valve 
is  not  carried  by  the  surrounding-tube,  but  is  a  third  and  sepa- 
rate instrument,  carried  bj'  an  adjustable  cylinder  inserted 
within  the  burner-tube  from  below. 

The  combination  of  the  first  claim  of  the  Clough  patent  being 
new,  and,  consequently,  there  never  having  been  any  valve- 
arrangement  applied  to  regulate  the  flow  of  gas  in  such  a  com- 
bination, the  premises  on  which  the  decision  of  the  court  below 
proceeded  fail.  Clough  is  entitled  to  the  benefit  of  the  doc- 
trine of  equivalents  as  appliei  to  the  combination  of  the  burner, 
surrounding-tube,  and  regulating-tube,  covered  by  the  second 
claim  of  his  patent.  The  regulation  in  the  defendants*  burners 
was  by  a  tubular  valve  on  the  outside  of  the  perforations  in- 
stead of  on  the  inside,  and  performing  its  work  by  being 
screwed  up  or  down,  as  in  Clough's.  Altliough  in  the  Clough 
structure  the  burner  and  surrounding-tube  revolve  together  in 
,  adjusting  their  position  in  reference  to  that  of  the  tubular 
valve,  so  as  to  let  in  or  turn  off  the  supply  of  gas  through  the 
perforations,  and  although  in  the  Clough  structure  the  flame 
revolves  by  the  revolution  of  the  burner,  and  although  in  the 
defendants*  burners  the  revolution  of  the  surrounding-tube 
regulated  the  supply  of  gas  through  such  perforations,  and 
neither  the  burner  nor  the  flame  revolved,  the  defendants* 
valve-arrangement  must  be  held  to  have  been  an  equivalent 
for  that  of  Clough  to  the  full  extent  to  which  that  of  Clough 
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goes,  involving,  perhaps,  patentable  improvements,  but  still 
tribatary  or  subject  to  the  patent  of  Clough.  It  is  true  that 
that  patent  describes  the  tubular  valve  as  being  inside  of  the 
burner-tube;.  But  Clough  was  the  first  pei*son  who  applied  a 
valve  regulation  of  any  kind  to  the  combination  to  which  he 
applied  it,  and  the  first  person  who  made  such  combination, 
and  he  is  entitled,  under  decisions  heretofore  made  by  this 
court,  to  hold  as  infringements  all  valve  regulations,  applied  to 
such  a  combination,  which  perform  the  same  office  in  substan- 
tially the  same  way  as,  and  were  known  equivalents  for,  his 
form  of  valve  regulation.  The  record  shows  that  prior  to  the 
existence  of  the  appellant's  burner  it  was  common  in  gas-burn- 
ers to  check  the  flow  of  gas  out  of  the  burner  by  applying  an 
obstruction  operated  by  a  screw  indifferently  outside  or  inside 
of  the  burner.  It  follows,  from  these  considerations,  that  the 
defendants  infringed  the  second  claim  of  the  Clough  patent. 

The  decree  of  the  Circuit  Court  will  be  reversed,  with  costs, 
and  the  cause  remanded  with  directions  to  enter  a  decree 
for  the  appellant  for  an  account  and  an  injunction,  as  prayed 
in  the  bill,  with  costs,  and  to  take  such  further  proceedings 
therein  as  shall  be  in  conformity  with  law  and  with  the  opinion 

of  this  court ;  and  it  is 

So  ordered. 


Clough  v.  Manufacturing  Company. 

1.  The  claim  of  letters-patent  No.  105Jd8,  granted  to  John  F.  Barker,  Jnly  S0» 

1870,  for  an  *'  improvement  in  gas-burners,"  is  valid. 

2.  Although,  in  its  method  of  supplying  additional  gas  and  in  its  valve-arrange- 

ment for  regulating  the  supply,  a  gas-burner  made  according  to  the  descrip- 
tion of  those  letters  Infringes  both  of  the  claims  of  letters-patent  101,271, 
granted  to  Theodore  Clough,  June  14, 1870,  for  an  **  improvement  in  gas- 
burners,"  yet,  as  it  dispenses  with  the  interior  tubular  valve  of  Clough, 
and  is  made  in  two  pieces  instead  of  three,  and  is  less  expensive  to  make, 
and  as,  in  regulating  the  supply,  the  shell  alone  revolves,  and  the  flame 
always  remains  in  one  position,  the  modifications  are  new  and  useful,  and 
therefore  patentable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Mr.  Edward  N.  Dickersan  and  Mr.  Roger  JJ.  Lyon  for  the 
appellant. 

Mr.  WiUtam  Stanley  and  Mr.  Stephen,  O.  Clarke  for  the 
appellee. 

Mb.  Justice  Blatohfobd  deliyered  the  opinion  of  the 
court. 

This  suit  was  brought  by  the  Gilbert  &  Barker  Manufactur- 
ing Company  against  Theodore  Clough  to  recover  for  the 
infringement  of  letters-patent  granted  to  John  F.  Barker,  July 
269 1870,  for  an  ^^  improyement  in  gas-burners."  The  specifi- 
cation of  that  patent  and  its  claim  ai*e  set  forth  at  length  in  the 
opinion  in  Clough  v.  Barker,  ante^  p.  166.  The  answer  of  the 
defendant  admits  that  he  has  made  and  sold  gas-burners  sub- 
stantially like  those  described  in  the  Barker  patent.  The  prin- 
cipal defence  he  sets  up  in  the  answer  is,  that  he  invented  the 
improvement  patented  to  Barker,  and  obtained  letters-patent 
therefor  from  the  United  States  on  the  14th  of  June,  1870,  being 
the  same  patent  on  which  the  other  suit  in  the  case  just  cited 
was  founded,  and  the  specification  of  which  is  set  forth  at  length 
in  the  opinion  therein ;  that  the  burners  which  he  has  made 
and  sold  were  made  under  and  according  to  that  patent;  that  he 
made  and  used  said  improvement  in  December,  1869,  and  ap- 
plied for  a  patent  for  it  Dec.  4, 1869,  which  was  granted,  being 
the  said  patent  of  June  14, 1870 ;  that  after  he  had  invented 
and  perfected  said  improvement,  and  had  filed  such  application 
for  a  patent  for  it,  he  showed  a  sample  of  it  to  Barker,  in  May, 
1870;  and  that  Barker,  thereupon,  fraudulently  intending  to 
deprive  him  of  the  benefits  of  his  invention,  obtained  a  patent 
for  it,  being  the  said  patent  of  July  26, 1870,  the  gas-burner 
patented  by  him  being  substantially  like  that  previously  pat- 
ented by  the  defendant,  in  construction,  mode  of  operation, 
and  result,  and  being  a  mere  mechanical  equivalent  therefor. 
No  other  anticipation  of  Barker's  invention  is  set  up  in  the 
answer.  The  decree  of  the  court  below  was  in  favor  of  the 
plaintiff. 

The  claim  of  the  Barker  patent  covers  a  gas-burner  having 
these  features :  a  pillar  wi.th  holes  therein  around  the  circum- 
ference at  its  bottom,  and  an  adjustable  or  movable  surrounding 
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shell  or  tube,  such  shell,  by  being  moved  up  or  down,  either 
closing  or  opening  the  holes,  and  thus  stopping  or  permitting 
the  flow  of  gas  through  the  holes.  The  general  principle  of 
the  burner,  so  far  as  r^ards  supplying  additional  gas  to  the 
burner,  through  the  holes  and  the  surrounding  tube,  as  the  illu- 
minating qualities  of  the  gas  become  weaker,  and  as  regards 
having  a  method  of  increasing  or  diminishing  such  supply  by  a 
valve-arrangement  covering  or  uncovering  the  holes  as  required, 
is  the  same  as  that  of  the  prior  patent  to  Clough,  the  appellant, 
and  which  was  the  prior  invention.  It  has  been  held  by  this 
court,  in  the  otl^er  suit  between  the  same  parties,  that  a- gas- 
burner  made  according  to  the  description  in  the  Barker  patent 
infringes  both  of  the  claims  of  the  Clough  patent,  —  the  claim 
for  the  method  of  supplying  the  additional  gas,  and  the  claim 
for  the  application  of  a  valve-arrangement  to  regulate  the  sup- 
ply. But  the  point  of  the  invention  and  patent  of  Barker  is, 
that  the  surrounding  shell  or  tube  is  so  arranged  that  the 
screwing  of  such  shell  up  or  down  causes  it  to  act  as  a  valve, 
on  the  outside  of  the  pillar,  to  close  or  open  the  holes.  As  a 
consequence,  the  interior  tubular  valve  of  Clough  is  dispensed 
with,  the  burner  is  made  in  two  pieces  instead  of  three,  is  less 
expensive  to  make,  and,  moreover,  in  regulating  the  supply  of 
gas,  the  shell  alone  revolves,  and  not  the  burner  with  it,  as  in 
Clough's  burner,  and  so  the  flame  always  remains  in  one  posi- 
tion. We  think,,  from  the  evidence,  that  these  modifications 
were  new  and  useful,  and  sufficient  in  character  to  sustain  a 
patent.  The  burner  iix  the  form  patented  by  Barker  appears 
to  have  superseded  the  burner  in  the  form  patented  by  Clough, 
and,  after  Barker  had  introduced  his  burner  into  use,  Clough 
commenced  making  for  market  burners  in  the  same  form  pat- 
ented by  Barker. 

As  to  the  claim  that  Clough  made  prior  to  Barker  the  form 
of  burner  covered  by  Barker's  patent,  the  Circuit  Court  held 
that,  the  burden  of  proof  being  on  the  defendant  to  make  out 
that  allegation  satisfactorily,  the  evidence  fell  short  of  showing 
clearly  that  Clough  anticipated  Barker  as  to  that  form  of 
burner.  Without  discussing  the  evidence  in  detail,  it  is  suffi- 
cient to  say  that  we  concur  in  that  view.  The  burner  of 
Clofigh  which  Barker  saw  before  he  made  his  burner  was  the 


Oct.  1882.]        Osborne  v.  Gountt  of  Adams.  181 

Clough  burner  \vliich  had  the  tubular  valve  in  the  inside  of  the 

burner-tube. 

If  the  evidence  as  to  the  existence  prior  to  the  invention  of 

Barker  of  other  burners  than  that  of  Clough  be  considered,  on 

the  question  of  the  novelty  of  the  arrangement  claimed  by  the 

Barker  patent,  it  must  be  held  that  none  of  the  prior  forms  of 

burner   introduced   in   evidence  anticipate   the    arrangement 

covered  by  the  claim  of  the^Barker  patent. 

Decree  affirmed. 


OsBOBKE  V.  County  of  Adams. 

A  steam  grist-mill  is  not  a  work  of  internal  improTement,  within  the  meaning  of 
tlie  act  of  Nebraska  of  Feb.  15,  I860,  entitled  "  An  Act  to  enable  counties, 
cities,  and  precincts  to  borrow  money  on  their  bonds,  or  to  issue  bonds 'to  aid 
in  the  construction  or  completion  of  works  of  internal  improvement  in  tliis 
State,  and  to  legalize  bonds  already  issued  for  such  purpose." 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

This  was  an  action  brought  by  Osborne  against  the  county 
of  Adams,  Nebraska,  to  recover  the  amount  of  certain  coupons 
detached  from  bonds  of  Juniata  Precinct,  a  legal  subdivision  of 
that  county.  Pursuant  to  a  vote  of  the  qualified  electors  of  the 
precinct,  to  aid  in  the  construction  of  a  steam  grist-mill  therein, 
the  bonds  were  issued  by  the  county  commissioner  under  the 
authority  supposed  to  be  conferred  by  the  act  of  that  State  of 
Feb.  15,  1869,  the  first  and  seventh  sections  of  which  are  as 
follows :  — 

"  Sect.  1.  That  any  county  or  city  in  the  State  of  Nebraska  is 
hereby  authorized  to  issue  bonds  to  aid  in  the  construction  of  any 
railroad  or  other  work  of  intenial  improvement  to  an  amount  to  be 
determined  by  the  county  commissioners  of  such  county,  or  city 
council  of  such  city,  not  exceeding  ten  per  cent  of  the  assessed 
valuation  of  all  taxable  property  in  said  county  or  city :  Provided^ 
the  county  commissioners  or  city  council  shall  first  submit  the  ques- 
tion of  the  issuing  said  bonds  to  a  vote  of  the  legal  voters  of  said 
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connty  or  city  in  the  manner  provided  by  chapter  nine  of  the 
Revised  Statutes  of  the  State  of  Nebraska,  for  submitting  to  the 
people  of  a  county  the  question  of  borrowing  money." 

"Sect.  7.  Any, precinct  in  any  organized  county  of  this  State 
shall  have  the  privilege  of  voting  to  aid  works  of  internal  improve- 
ment, and  be  entitled  to  all  the  privileges  conferred  upon  counties 
and  cities  by  the  provisions  of  this  act;  and  in  such  cases  the  pre- 
cinct .election  shall  be  governed  in  the  same  manner  as  is  provided 
in  this  act,  so  far  as  the  same  is  applicable,  and  the  county  commis- 
sioners shall  issue  special  bonds  for  such  precinct,  and  the  tax  to 
pay  the  same  shall  be  levied  upon  the  propeity  within  the  bounds 
of  such  precinct.  Such  precinct  bonds  shall  contain  a  statement 
showing  the  special  nature  of  such  bonds." 

The  court  sustained  'a  demurrer  to  the  declaration,  and 
Osborne  brought  this  writ  of  error. 

Mr.  Adna  H,  Botven  and  Mr,  John  H.  Ames  for  the  plaintiff 
in  error. 

Mr*  John  Doniphan  for  the  defendant  in  error, 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

A  steam  grist-mill  is  not,  in  our  opinion,  a  work  of  internal 
improvement,  within  the  meaning  of  the  act  of  Nebraska 
approved  Feb.  15, 1869,  which  authorizes  counties,  cities,  and 
precincts  of  organized  counties  ^'  to  issue  bonds  to  aid  in  the 
construction  of  any  railroad  or  other  work  of  internal  improve- 
ment." 

Tovmahip  of  Burlington  v.  Beasley^  94  U.  S.  810,  is  not,  as 
supposed  by  counsel,  an  authority  for  a  different  conclusion. 
That  case  arose  under  a  statute  of  Kansas,  which  empowered 
municipal  townships  in  that  State  to  issue  bonds  ^^  for  the  pur- 
pose of  building  bridges,  free  or  otherwise,  or  to  aid  in  the 
construction  of  railroads  or  water-power,  by  donation  thereto, 
or  the  taking  of  stock  therein,  or  for  other  works  of  internal 
improvement."  The  bonds  there  in  suit  were  issued  to  aid 
in  the  construction  and  completion  of,  and  to  furnish  the 
motive  power  for,  a  steam  custom  grist-mill.  It  was  held 
that  the  statute,  reasonably  interpreted,  embraced  a  grist-mill 
operated  by  steam,  as  well  as  one  run  by  water-power ;  that, 
since  municipal  aid  was  authorized  for  'Hhe  construction  of 
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.  .  .  water-power,"  the  phrase  **  other  works  of  internal  im- 
provement/' in  the  Kansas  statute,  might  be  fairly  construed 
as  embracing  works  of  the  same  class,  and  consequently  as 
embracing  a  steam  grist-mill.  The  court  was  somewhat  in- 
fluenced, as  plainly  appears  from  its  opinion,  by  decisions  of 
the  Supreme  Court  of  Kansas,  particularly  that  of  CammUiionr 
ers  of  Leavenworth  County  v.  Miller^  7  Kan.  479. 

The  present  case  is  different.  The  only  work  of  internal 
improvement  specially  described  in  the  Nebraska  statute  is  a 
railroad,  and  we  are  not  justified  by  anything  in  Tovmship  of 
Burlington  v.  Bea^ley^  or  in  the  decisions  of  the  courts  of 
Nebraska,  in  holding  that  a  steam  or  other  kind  of  grist-mill  is 
of  tne  class  of  internal  improvements  which  municipal  town- 
ships in  that  State  are  empowered,  by  the  statute  in  question, 
to  aid  by  an  issue  of  bonds. 

For  these  reasons  we  adjudge  that  the  bonds  issued  by  the 
county  commissioners  in  behalf  of  Juniata  Precinct,  in  Adams 
County,  Nebraska,  in  aid  of  the  construction  of  a  steam  grist- 
mill in  that  precinct,  are  unauthorized  by  the  act  of  Feb.  15, 
1869 ;  and  as  authority  for  their  issue  is  not  claimed  to  exist 
under  any  other  statute,  they  must  be  held  to  be  without  bind- 
ing force  against  the  precinct. 

Judgment  affirmed. 


School  District  v.  Stone. 

Bonds  iflflued  in  the  name  of  an  independent  school  district,  in  the  State  of  Iowa, 
contain  these  recitals :  "  This  bond  is  issued  bj  the  board  of  school  directors 
by  authority  of  an  election  of  the  voters  of  said  school  district  held  on  the 
thirty-first  day  of  July,  1S69,  in  conformity  with  the  provisions  of  chapter  98 
of  acts  12th  General  Assembly  of  the  State  of  Iowa."  Held,  1.  That  the  reci- 
tals imply  as  well  that  the  bonds  were  issued  by  authority  of  the  election,  as 
that  the  election  was  lawfully  held,  but  do  not,  necessarily  or  clearly,  import 
a  compliance  with  those  provisions  which,  following  substantially  the  words 
of  the  State  Constitution,  prohibit  such  a  district  from  incurring  indebtedness 
"  to  an  amount  in  the  aggregate  exceeding  five  per  centum  on  the  value  of  its 
taxable  property,  to  be  ascertained  by  the  last  State  and  county  tax  lists  pre- 
vious to  the  Incurring  of  such  indebtedness."  2,  That,  in  a  suit  on  the  bonds, 
the  district  is  not  estopped  by  the  recitals  from  showing  that  the  indebtedness 
of  which  the  bonds  are  evidence  exceeds  the  amount  limited  by  the  Consti- 
tution and  laws  of  the  State. 


184  School  District  v.  Stone.  [Sup.  Cl 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  O-.  Wright  for  the  plaintiff  in  error. 
Mr.  C.  0,  Nourae  and  Mr.  B.  F.  Kauffman  for  the  defend- 
ant in  error. 

* 
Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

On  the  first  day  of  July,  1870,  the  Board  of  School  Directors 
of  Independent  School  District  of  Steamboat  Rock,  Hardin 
County,  Iowa,  issued,  in  its  name,  thirty  bonds,  each  for  $500, 
and  bearing  ititerest  at  the  rate  of  ten  per  cent  per  annum. 
Each  bond  recites  that  it  ^^is  issued  by  the  board  of  school 
directors  by  authority  of  an  election  of  the  voters  of  said  school 
district  held  on  the  thirty-first  day  of  July,  1869,  in  conformity 
with  the  provisions  of  chapter  98  of  acts  12th  General  Assem- 
bly of  the  State  of  Iowa."  The  statute  referred  to  authorizes 
.independent  school  districts  to  borrow  money,  within  a  pre- 
scribed limit  as  to  amount,  for  the  purpose  of  erecting  and  com- 
pleting school-houses,  by  issuing  negotiable  bonds,  —  provided 
the  loan  was  previously  sanctioned  by  a  majority  of  all  the 
votes  cast  at  an  annual  or  a  special  meeting  of  the  electors,  of 
which  meeting  the  same  notice  should  be  given  as  required 
by  law  in  case  of  the  election  of  officers  of  such  districts,  and 
which  notice  should  state  the  amount  proposed  to  be  raised  by 
a  sale  of  bonds. 

When  the  bonds  were  issued  the  assessed  value  of  the  prop- 
erty of  the  district,  as  shown  by  the  last  assessment  immediately 
preceding  the  issue  of  the  bonds,  was  $47,986;  The  indebted- 
ness of  the  district  was  $425,  and  there  was  no  money  in  its 
treasury.  Upon  a  portion  of  the  bonds.  Stone,  at  their  matur- 
ity, brought  suit  in  the  court  below  against  the  district,  and 
judgment  was  rendered  in  his  favor.  The  district  thereupon 
brought  this  writ  of  error. 

The  Constitution  of  Iowa  declares  that  **  no  county,  or  other 
political  or  municipal  corporation,  shall  be  allowed  to  become 
indebted  in  any  manner,  or  for  any  purpose,  to  an  amount  in 
the  aggregate  exceeding  five  per  centum  on  the  value  of  the 
taxable  property  within  such  county  or  corporation,  to  be  as- 
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certained  by  the  last  State  and  county  tax  lists,  previous  to  the 
incurring  of  such  indebtedness/'  The  largest  indebtedness, 
therefore,  which  the  district,  consistently  with  the  fundamental 
\i^  of  the  State,  could  have  contracted,  when  these  bonds  were 
issued,  was  five  per  cent  on  #47,986.  Consequently,  those  here 
in  suit,  constituting  one  issue,  and  aggregating  $15,000,  must 
be  held  to  have  been  made  without  authority  of  law,  and, 
upon  well-established  principles,  are  not  enforceable  obligations 
against  the  district,  unless  it  is  estopped  by  their  recitals  from 
showing,  against  a  bona  fide  purchaser,  the  value  of  its  taxable 
property  as  disclosed  by  the  last  State  and  county  tax  lists 
previous  to  the  creation  of  the  debt. 

The  argument  on  behalf  of  defendants  in  error,  briefly 
stated,  is  this :  Tliat  the  law  invested  the  school  board  with 
authority  to  execute  bonds  for  the  purposes  for  which  those  in 
suit  were  issued,  within  the  limit,  as  to  amount,  prescribed  by 
the  Constitution  and  the  statute  passed  in  conformity  there- 
with ;  that  that  board,  when  issuing  the  bonds,  were  under  a 
duty  to  determine,  and  necessarily  did  determine,  whether  the 
aggregate  indebtedness  of  the  district,  thus  increased,  was  in 
excess  of  five  per  cent  upon  the  value  of  the  taxable  property 
of  the  district,  as  shown  by  the  last  State  and  county  tax  lists ; 
consequently,  it  is  contended,  their  recitals  should  be  regarded 
as  a  declaration  by  the  board,  upon  which  bona  fide  purchasers 
could  rely,  of  its  determination  that  the  taxable  property  of 
the  district,  as  thus  ascertained,  was  of  value  sufficient  to  justify 
the  proposed- indebtedness  of  $15,000. 

Waiving  any  discussion  of  the  question,  whether  the  constitu- 
tional requirement  that  the  amount  of  the  taxable  property 
should  be  "ascertained  by  the  last  State  and  county,  tax  lists," 
did  not  compel  every  purchaser,  at  his  peril,  to  obtain  from  that 
source  the  necessary  information,  and  did  not  preclude  him  from 
relying  upon  the  representations  of  district  officers  as  to  what 
those  lists  disclosed,  we  are  of  opinion  that  the  recitals  in  the 
bonds  do  not,  necessarily  nor  distinctly,  import  any  determina- 
tion of  that  question  by  the  district  officers  invested  with  author- 
ity, under  certain  circumstances,  to  issue  them.  Had  the  bonds 
recited  that  they  were  issued  by  authority  of  the  election  of 
July  81,  1869,  and  in  conformity  with  the  provisions  of  the 
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statute  referred  to,  there  would,  in  view  of  the  decisions  of  this 
court,  be  more  force  in  the  argument  in  behalf  of  the  defendant 
in  error.  Town  of  Coloma  v.  UaveSy  92  U.  S.  484 ;  Town  of 
Venice  v.  Murdoch^  id.  494 ;  Converse  v.  Oiti/  of  Fort  Scott^  id. 
503 ;  Marcy  v.  Township  of  Oswego^  id.  637  ;  Commissioners  of 
Dov^lass  County  v.  Bolles^  94  id.  104 ;  Commissioners  of  John- 
son County  V.  Januan^y^  id.  202 ;  Buchanan  v.  Litchfield^  102 
id.  278.  And  we  should,  then,  be  obliged  to  decide  whether, 
in  view  of  the  constitutional  provision,  a  false  recital  by  the 
school  board  as  to  the  value  of  the  taxable  property,  would 
conclude  the  district  as  between  it  and  a  bona  fide  purchaser 
for  value ;  for,  in  such  case,  since  the  statute  itself  contains, 
substantially,  the  same  limitation  upon  indebtedness  by  inde- 
pendent school  districts  as  is  prescribed  by  the  State  Consti- 
tution for  county,  or  other  political  or  municipal  corporations, 
a  distinct  recital  that  the  bonds  were  issued,  in  conformity 
with  the  statute,  would  fairly  import  a  compliance  with  the 
Constitution.  But  the  recitals  do  not,  as  we  have  said,  neces- 
saiily  import  a  compliance  with  tlie  statute  or  the  fundamental 
law  of  the  State  upon  that  subject.  They  necessarily  imply 
nothing  more  than  that  the  bonds  were  issued  by  authority  of 
the  electors,  and  that  the  election  was  held  in  conformity  with 
the  statute.  The  statute  may  have  been  pursued  as  to  the 
notice  required  to  be  given  of  the  time  and  place  of  the  election, 
and  as  to  the  manner  in  which  the  will  of  the  voters  was  to  be 
ascertained,  and  yet  it  may  have  been  disregarded  in  respect  of 
the  limit  it  imposed  upon  district  indebtedness.  The  declara- 
tion, therefore,  that  the  election  was  held  in  conformity  with 
the  statute  does  not,  with  sufficient  distinctness,  imply  that  the 
indebtedness  voted  was  less  than  five  per  cent  on  the  value  of 
the  taxable  property  of  the  district,  as  shown  by  the  State  and 
county  tax  lists. 

This  construction  of  the  words  employed  in  the  bonds  is 
characterized  by  counsel  for  the  defendant  in  errpr  as  too  nar- 
row and  technical.  It  may  be  a  strict  construction,  and  such, 
it  seems  to  the  court,  ought  to  be  the'  rule  when  it  is  proposed, 
by  mere  recitals  upon  the  part  of  the  officers  of  a  municipal 
corporation,  to  exclude  inquiry  as  to  whether  bonds,  issued  in 
its  name,  were  made  in  violation  of  the  Constitution  and  of  the 
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statute,  of  the  provisions  of  which  all  must  take  notice.  Nu- 
merous cases  have  been  determined  in  this  court,  in  which  we 
have  said  that  where  a  statute  confers  power  upon  a  municipal 
corporation,  upon  the  performance  of  certain  precedent  con- 
ditions, to  execute. bonds  in  aid  of  the  construction  of  a  railroad, 
or  for  other  like  purposes,  and  imposes  upon  certain  officers  — 
invested  with  authority  to  de^rmine  whether  such  conditions 
have  been  performed  —  the  responsibility  of  issuing  them  when 
sach  conditions  have  been  complied  with,  recitals,  by  such  offi- 
cers, that  the  bonds  have  been  issued  ^^  in  pursuance  of,"  or  ^^  in 
conformity  with,"  or  '*  by  virtue  of,"  or  "  by  authority  of,"  the 
statute,  have  been  held,  in  favor  of  bona  fide  purchasers  of  value, 
to  import  full  compliance  with  the  statute,  and  to  preclude  in- 
quiry as  to  whether  the  precedent  conditions  had  been  performed 
before  the  bonds  were  issued.  But  in  all  such  cases,  as  a  careful 
examination  will  show,  the  recitals  fairly  imported  a  compliance, 
in  all  substantial  respects,  with  the  statute  giving  authority  to 
issue  the  bonds.  We  are  unwilling  to  enlarge  or  extend  the 
rule,  now  established  by  numerous  decisions.  Sound  public 
policy  forbids  it.  Where  the  holder  relies  for  protection  upon 
mere  recitals,  they  should,  at  least,  be  clear  and  unambiguous, 
in  order  to  estop  a  municipal  corporation,  in  whose  name  such 
bonds  have  been  made,  from  showing  that  they  were  issued  in 
violation,  or  without  authority,  of  law. 

For  the  reasons  given,  we  are  of  opinion  that,  in  the  present 
action  on  the  bonds,  judgment  should  have  been  entered  upon 
the  special  verdict  for  the  district.  To  what  extent,  if  any, 
the  district  may  be  held  responsible,  in  some  other  form  of  pro- 
ceeding, is  a  questicm  not  now  before  us,  and  as  to  which  we 
express  no  opinion. 

Judgment  reversed  with  directions  to  render  Judgment,  upon 
the  special  verdict,  for  the  defendant  below. 


188  ScHWED  V.  Smith.  [Sap.  Ct 


ScHWED  V.  Smith. 

Certain  creditors,  who  eeverally  recovered  judgments  against  A.  amounting  in 
the  aggregate  to  more  than  $5,000,  but  none  of  which  exceed  that  sum,  filed 
their  bill  against  him  and  B.  in  the  Circuit  Court.  A  decree  was  passed, 
subjecting  to  the  payment  of  the  complainants  goods  seized  by  virtue  of  an 
execution  sued  out  upon  an  older  judgment  confessed  by  A.  in.  favor  of  B. 
The  amount  of  that  judgment  and  the  value  of  the  goods  are  each  more 
than  $5,000.  A.  and  B.  appealed  Heldy  that  the  value  of  the  matter  in  dis- 
pute between  them  and  the  respective  appellees  is  not  sufficient  to  give  this 
court  jurisdiction. 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Missouri. 

On  the  26th  of  January,  1880,  Schwed  &  Newhouse  con- 
fessed a  judgment  in  the  Circuit  Court  of  Jackson  County, 
Missouri,  against  themselves,  and  in  favor  of  Henry  Heller,  for 
$9,512.50.  Execution  was  at  once  issued  on  this  judgment, 
and  levied  by  Bailey,  sheriff  of  the  county,  on  a  stock  of 
goods. 

On  the  12th  of  February,  1880,  William  Smith  &  Co.  had  a 
suit  pending  in  the  same  court,  in  their  favor,  against  Schwed 
&  Newhouse  for  the  recoveiy  of  $3,829.71,  and  William  C. 
Greene  &  Co.  another  suit  for  the  recovery  of  $1,012.98.  In 
both  the  suits  attachments  were  issued  and  levied  on  the  same 
goods  taken  under  the  execution  in  favor  of  Heller,  and  then 
in  the  hands  of  the  sheriff.  Smith  &  Co.  and  Greene  &  Co. 
thereupon  brought  suit  in  the  same  court  against  Schwed, 
Newhouse,  Heller,  and  the  sheriff,  to  set  aside  the  judgment  in 
favor  of  Heller  on  the  ground  that  it  was  ccmfessed  without 
any  consideration,  and  for  the  purpose  of  covering  up  the 
property  of  Schwed  &  Newhouse,  and  hindering  and  delaying 
creditors  in  the  collection  of  their  debts.  This  suit  was  after- 
wards removed  to  the  Circuit  Court  of  the  United  States  for 
the  Western  Division  of  the  Western  District  of  Missouri. 
Afterwards  judgments  were  rendered  in  the  attachment  suits; 
that  in  favor  of  Smith  &  Co.  being  for  $4,174.88,  and  that  in 
favor  of  Greene  &  Co.  for  $1,104.09.  In  the  mean  time  other 
creditors  of  Schwed  &  Newhouse  sued  out  attachments  against 
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them  and  recovered  judgments;  to  \yit,  The  Seth  Thomas  Clock 
Company  for  $1,518.49,  The  E.  N.  Welch  Manufacturing 
Company  for  $455.58,  and  F.  Quayle  for  $356.  The  attach- 
ments in  these  cases  were  also  levied  on  the  goods  in  the  hands 
of  the  sheriff.  All  the  later  attaching  creditors  were  admitted 
as  parties  to  the  original  suit  begun  by  Smith  &  Co.  and 
Greene  &  Co.  to  set  aside  the  judgment  in  favor  of  Heller,  and 
in  proper  time  a  supplemental  bill  was  filed  in  which  all  the 
attaching  creditors  appeared  as  complainants,  setting  up  the 
recovery  of    their    respective   judgments.      Pending  the  suit 

'the  propei'ty  levied  upon  was  sold,  and  the  proceeds,  being 
$7,405.55,  paid  into  the  registry  of  the  court.  At  the  final 
hearing  a  decree  was  rendered  declai'ing  the  judgment  confessed 
in  favor  of  Heller  void  as  against  the  attaching  creditors. 
From  this  decree  Schwed,  Newhouse,  Heller,  and  Bailey,  the 
sheriff,  took  an  appeal,  which  the  appellees  now  move  to  dis- 
miss on  the  ground  that  the  value  of  the  matter  in  dispute 
between  the  appellants  and  the  several  appellees  is  not  greater 

.  than  $5,000. 

Mr.  Enoch  Totten  and  Mr,  James  Botsford  in  support  of  the 
motion. 

Mr.  Mayer  StUzberger  and  Mr.  James  K.  Waddill^  contra. 

Mb.  Chief  Justice  W aite,  after  stating  the  case,  deliv- 
ered the  opinion  of  the  court. 

It  is  impossible  to  distinguish  this  case  in  principle  from 
Seaver  v.  Bigeloivs^  5  Wall.  208,  where  an  appeal  by  creditors 
who  had  joined  in  a  suit  to  set  aside  a  fraudulent  conveyance  by 
their  debtor  was  dismissed  because  the  amounts  found  due  the 
appellants,  respectively,  were  less  than  our  jurisdictional  limit. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Nelson  said : 
"  The  judgment  creditors  who  have  joined  in  this  bill  have 
separate  and  distinct  interests,  depending  upon  separate  and 
distinct  judgments.  In  no  event  could  the  sum  in  dispute  of 
either  party  exceed  the  amount  of  their  judgment.  .  .  .  The 
bill  being  dismissed,  each  fails  in  obtaining  payment  of  his 
demands.  If  it  had  been  sustained,  and  a  decree  rendered  in 
their  favor,  it  would  only  have  been  for  the  amount  of  the  judg- 
ment of  each."     In  the  present  case,  the  judgment  creditors 
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did  succeed,  and,  in  effect,  each  recovered  a  decree  against 
Heller,  setting  aside  his  judgment  so  far  as  it  affected  them 
individually.  Had  they  been  defeated  they  could  not  have 
appealed,  because,  although  allowed  in  equity  to  join  in  their 
suit,  they  had  ^^  separate  and  distinct  interests  depending  on 
separate  and  distinct  judgments,"  as  well  as  separate  and  dis- 
tinct attachments.  But  if  the  decree  is  several  as  to  the 
creditors,  it  is  difficult  to  see  why  it  is  not  as  to  their  adver- 
saries. The  theory  is,  that,  although  the  proceeding  is  in 
form  but  one  suit,  its  legal  effect  is  the  same  as  though  sep- 
arate suits  had  been  begiin  on  each  of  the  separate  causes  of 
action. 

The  appeal  in  Seaver  v.  BigelowB  was  from  a  decree  against 
the  creditors,  but,  in  deciding  the  case,  the  court,  in  express 
terms,  adopted  the  analogous  practice  in  admiralty,  "where, 
under  certain  circumstances,  separate  and  distinct  causes  of 
action  may  be  united  in  one  suit,  and  in  that  practice  it  has 
always  been  held  that  the  ship-owner  cannot  unite  the  separate 
decrees  against  him  in  a  suit  to  make  up  the  amount  neces- 
sary for  our  jurisdiction  on  appeal.  That  question  was  fully 
considered  in  Ez  parte  Baltimore  and  Ohio  Railroad  Company^ 
ante^  p.  5.  Although  the  effect  of  the  decree  is  to  deprive 
Heller  in  the  aggregate  of  more  than  f5,000,  it  has  been  done 
at  the  suit  of  several  parties  on  several  claims,  who  might  have 
sued  separately,  but  whose  suits  have  been  joined  in  one  for 
convenience  and  to  save  expense. 

Motion  granted. 
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Fraser  v.  Jennison. 

A  paper  writing  purporting  to  be  the  last  will  and  testament  of  A.,  wherein  cer- 
tain persons  are  named  as  executors,  was  by  them  offered  for  probate.  They 
were  citizens  of  Michigan,  as  were  the  contestants,  with  the  exception  of  two, 
who,  by  reason  of  their  citizenship,  prayed  for  the  removal  of  the  cause  to  the 
Circuit  Court.  Held,  that  the  cause  was  not  removable,  as  it  involves  no  con- 
troversy wholly  between  citizens  of  different  States. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Henry  M.  Duffield  and  Mr.  Udwards  Pierrepont  for  the 
plaintiffs  in  error. 
Mr.  William  Jennison^  contra. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

William  Jennison,  William  A.  Moore,  William  Adair,  and 
John  Pettie,  filed  in  the  Probate  Court  of  Wayne  County, 
Michigan,  a  paper  purporting  to  be  the  will  of  Alexander  D. 
Fraser,  and  appointing  them  his  executors,  and  asked  that  it  be 
admitted  to  probate.  The  court  appointed  a  time  and  place 
for  the  hearing,  and  gave  the  general  notice  required  by  law  to 
all  persons  interested.  In  due  time  Ellis  Fraser,  Alexander 
Fraser,  Elizabeth  Calvin,  Sophia  Redden,  Mary  Calvin,  Fmncis 
P.  Fraser,  and  John  Fraser,  his  heirs-at-law,  appeared  and 
jointly  gave  notice  of  their  intention  to  contest  the  probate, 
**on  the  grounds  that  the  said  Alexander  D.  Fraser  was  not,  at 
the  date  of  the  alleged  execution  thereof,  of  sound  mind  and 
memory ;  that  he,  at  that  time,  did  not  have  mental  capacity 
to  make  a  will ;  that  the  said  paper  \yq§  procured  to  be  ex- 
ecuted by  undue  influence,  and  that  the  same  was  not  executed 
and  attested  in  the  manner  required  by  said  statute."  Alex- 
ander Fraser  was  a  citizen  of  Illinois,  and  Francis  P.  Fraser 
a  citizen  of  Iowa.  All  the  other  contestants  were  citizens  of 
Michigan,  as  were  the  persons  named  as  executors.  At  the 
time  and  place  appointed  the  proponents  and  contestants  ap- 
peared, and,  after  a  hearing,  the  will  waa  admitted  to. probate 
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and  letters-testamentaiy  granted  to  the  former.  By  the  laws 
of  Michigan  the  order  for  the  probate  of  a  will,  as  long  as  it 
remains  unreversed,  is  conclusive  evidence  of  the  due  execution 
of  the  will.  Comp.  Laws  Mich.  1871,  p.  1374,  sect.  4341.  Any 
person  aggrieved  by  such  an  order  may,  however,  appeal  to  the 
Circuit  Court  of  the  county,  by  filing  in  time  a  notice  to  that 
'  effect  with  the  judge  of  probate,  with  his  reasons  therefor,  and 
also  an  appeal  bond.  Id.,  p.  1562,  sect.  5216.  Notice  of  tlie 
appeal  must  be  given  to  the  adverse  party,  and  copies  of  the 
proceedings  in  the  Probate  Court  filed  in  the  Circuit  Court. 
Sect.  5218.  The  latter  court,  after  the  case  gets  there,  is  re- 
quired to  ^^  proceed  to  the  trial  and  determination  of  the  ques- 
tion according  to  the  rules  of  law,  and  if  there  shall  be  any 
question  of  fact  to  be  decided,  issue  may  be  joined  thereon 
under  the  direction  of  the  court,  and  a  trial  thereof  had  by  a 
juiy."  Sect.  5220.  The  Circuit  Court  may  make  such  order 
or  decree  as  the  judge  of  probate  ought  to  have  made,  and 
remit  the  case  to  the  Probate  Court  for  further  proceedings. 
Sect.  5226. 

After  the  order  admitting  this  will  to  probate  was  entered, 
Alexander  Fraser  and  Francis  P.  Fraser,  who  were  not  citizens 
of  Michigan,  appealed  to  the  Circuit  Court,  as  did  also  the 
other  contestants.  The  two  appeals  were  in  form  separate,  but 
they  were  taken  at  the  same  time  and  on  the  same  grounds.  They 
were  filed  in  the  Circuit  Court  together,  and  the  same  order 
was  entered  in  both  for  allegations  of  objections  to  the  will  and 
for  notice  to  the  proponents.  Under  this  order  the  same  issues 
were  joined  at  the  same  time  in  both  appeals,  and  the  appel- 
lants in  both  demanded  jury  trials.  The  papers  filed  in  the 
two  appeals  were  substantially  copies  of  each  other,  except  aa 
to  the  names  of  the  appellants. 

As  soon  as  the  issues  were  joined,  Alexander  Fraser  and 
Francis  P.  Fraser,  citizens  of  States  other  than  Michigan,  filed 
their  petition  for  a  removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  proper  district.  In  their  petition  for 
removal  they  made  no  reference  to  any  otlier  contestants  than 
themselves,  nor  to  any  other  appeal  than  their  own.  The  State 
court  refused  the  removal,  and  thereupon  the  petitioning  appel- 
lants filed  in  the  Circuit  Court  of  the  United  States  a  copy  of 


Oct.  1882.]  Fraseb  v.  Jennison.  198 

the  record  of  the  Circuit  Court  of  the  State,  so  far  as  it  related 
to  them,  but  which  failed  to  show  that  any  peraons  except 
themselves  had  united  in  the  contest.  The  cause  having  been 
docketed  in  the  Circuit  Court  of  the  United  States,  the  pro- 
ponents of  the  will  appeared  and  moved  to  remand,  filing  with 
their  motion  an  affidavit  showing  that  the  record  presented  by 
the  petitioners  was  defective.  The  court  thereupon  issued  a 
certiorari  to  bring  in  the  whole  record,  "  including  the  record 
of  all  the  appeals  taken  from  the  order  of  the  Probate  Court 
.  .  .  admitting  the  will  to  probate,  by  whomsoever  instituted." 
In  obedience  to  the  command  of  this  certiorari^  a  copy  of  the 
whole  record  was  certified  to  the  Circuit  Court  of  the  United 
States,  and  the  foregoing  facts  appearing  therefrom,  the  order 
to  remand  was  granted.  From  that  order  Alexander  Eraser 
and  Francis  P.  Fraser  brought  this  writ  of  error. 

The  objections  to  the  removal  insisted  on  here  are :  — 

1.  That  a  proceeding  in  a  State  court  for  the  probate  of  a 
will  is  not  removable  ; 

2.  That  if  such  a  proceeding  is  removable,  the  application  in 
the  present  case  should  have  been  made  to  the  Probate  Court 
prior  to  the  hearing  there,  and  that  it  comes  too  late  after  the 
appeal  from  that  court  to  the  Circuit  Court  of  the  State ; 
and, 

3.  That  the  requisite  citizenship  of  the  parties  does  not  exist. 
In  the  view  we  take  of  the  case  it  is  necessary  to  consider 

only  the  last  of  these  objections. 

In  Michigan,  on  an  appeal  from  the  order  of  a  Probate  Court 
admitting  a  will  to  probate,  there  is  but  one  main  issue,  to  wit, 
^^  whether  the  paper  propounded  is  or  is  not  a  will.  There 
may  be  more  or  less  minor  issues  included,  but  they  all  belong 
to  the  same  inquiry,  and  cannot  be  presented  separately.'*. 
Fra%er  v.  Wayne  Circuit  Judge^  89  Mich.  198;  Hathaway*s 
Appeal^  46  id.  826.  The  only  thing  the  Appellate  Court  can 
do  is  to  determine  the  main  issue,  and  certify  its  judgment  to 
the  Probate  Court. 

The  contest  in  this  case  was  begun  by  citizens  of  Michigan 
jointly  with  citizens  of  Illinois  and  Iowa  against  other  citizens 
of  Michigan.  There  was  but  a  single  proceeding,  and  that 
between  all  the  contestants  on  one  side,  and  all  the  proponents 
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on  the  other.  There  was  but  one  judgment,  and  that  against 
all  the  contestants.  From  the  very  nature  of  the  proceeding 
there  could  have  been  no  other.  The  contestants  must  either 
all  succeed  or  all  fail.  They  were  all  heirs-at-law,  and  whether 
the  will  was  established  or  set  aside,  it  would  affect  them  all 
alike  and  in  the  same  right. 

Neither  was  the  position  of  the  parties  or  the  nature  of  the 
contest  changed  because  two  appeals  were  taken  by  the  con- 
testants instead  of  one.  By  the  operation  of  the  two  appeals 
the  controversy  was  transferred  from  the  Probate  to  the  Cir- 
cuit Court,  and  it  stood  in  the  Circuit  Court  just  as  it  did  in 
the  Probate  Court,  with  all  the  contestants  actively  partici- 
pating in  the  contest  on  one  side,  and  all  the  proponents  on  the 
other.  It  is  unnecessary  to  consider  what  would  have  been  the 
effect  of  an  appeal  by  the  citizens  of  Illinois  and  Iowa  alone, 
for  the  citizens  of  Michigan  were  not  content  to  leave  the  case 
in  that  position,  but  followed  it  to  the  Circuit  Court  themselves 
in  the  character  of  appellants.  Unless,  therefore,  there  was  in 
the  proceeding,  as  it  stood  in  the  Circuit  Court  of  the  State,  a 
separate  controversy  which  was  wholly  between  citizens  of  dif- 
ferent States,  and  which  could  be  fully  determined  between 
^hem,  there  could  not,  according  to  the  rule  established  in  He- 
moval  Cases^  XOO  U.  S.  457,  and  Blake  v.  McKim^  103  id. 
336,  be  anv  removal  to  the  Circuit  Court  of  the  United  States 
under  the  act  of  March  3,  1875,  c.  137.  '* 

But  the  plaintiffs  in  error  insist  there  was  such  a  separate 
controversy,  and  that  they  were  entitled  to  a  removal  under 
the  rulings  in  Barney  v.  Latham^  id.  205.  To  this  we  cannot 
agree.  As  has  already  been  seen,  the  contest  when  begun  was 
joint,  and  presented  but  one  issue  for  trial.  To  entitle  a  party 
to  a  removal  under  the  second  clause  of  the  second  section  of 
the  act,  there  must  exist  in  the  suit  a  separate  and  distinct 
cause  of  action,  on  which  a  separate  and  distinct  suit  might 
properly  have  been  brought  and  complete  relief  afforded  as  to 
such  cause  of  action,  with  all  the  parties  on  one  side  of  that 
controversy  citizens  of  different  States  from  those  on  the  other. 
Hyde  v.  Ruhle^  104  id.  407.  To  say  the  least,  the  case  must 
be  one  capable  of  separation  into  parts,  so  that,  in  one  of  the 
parts,  a  controversy  will  be  presented  with  citizens  of  one  or 
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more  States  on  one  side,  and  citizens  of  other  States  on  the 
other,  which  can  be  fully  determined  without  the  presence  of 
any  of  the  other  parties  to  the  suit  as  it  has  been  begun.  Such 
is  not  this  case.  As  was  said  by  the  Supreme  Court  of 
Michigan  in  this  very  contest,  when  an  application  was  made 
for  a  mandamus  to  compel  the  Circuit  Court  to  set  aside  an 
order  consolidating  the  two  appeals,  "  The  probate  of  every  will, 
whether  in  the  original  or  appellate  tribunal,  must  always  be 
single  and  complete  in  one  hearing.  It  would  be  absurd  to 
have  such  proceedings  severed,  so  that  the  will  might  be  held 
good  as  to  one  class  of  contestants,  and  bad  as  to  another.  No 
matter  how  many  different  persons  may  appeal,  they  can  only 
raise  one  issue,  and  there  can  be  but  one  trial  of  that  issue 
which  is  to  determine  the  question  of  will  or  no  will.  .  .  . 
There  can  be  no  such  thing  as  a  determination  of  testacy  or  in- 
testacy, which  binds  one  appellant  and  does  not  bind  the  ^est. 
The  controversy  includes  all  interests  that  the  law  recognizes 
for  any  purpose,  and  binds  all."  For  these  reasons  it  was  held 
that  all  of  the  several  claims  of  appeal  were  merely  appearances 
in  a  single  and  indivisible  proceeding,  which  could  not  be  severed 
for  any  purpose.  The  mandamus  asked  for  was  refused,  the 
court  remarking  that  the  order  for  consolidation  was  entirely 
unnecessary,  and  undoubtedly  made  out  of  abundant  caution. 
This  seems  to  be  conclusive  of  the  question  now  under  consid- 
eration. The  contest  was  joint  when  it  was  begun.  It  was 
joint  after  the  two  appeals  were  taken,  and  is  not  separable  for 
any  purpose.  Although,  in  form,  separate  issues  were  joined 
in  the  appeals,  in  reality  they  were  but  one,  and  were  capable 
of  but  one  trial. 

The  order  remanding  the  cause  is 

Affirmed* 


196  United  States  v.  Lee.  [Sup.  Ct. 


United  States  v.  Lee. 
Kaufman  v.  Lee. 

1.,  The  doctrine  tbat,  except  where  Congress  has  provided,  the  United  States  can- 
not be  sued,  examined  and  reaffirmed. 

2.  That  doctrine  has  no  application  to  officers  and  agents  of  the  United  States 

who,  wlien  as  such  holding  for  public  uses  possession  of  property,  are  sued 
therefor  by  a  person  claiming  to  be  the  owner  thereof  or  entitled  thereto ; 
but  the  lawfulness  of  that  possession  and  the  right  or  title  of  the  United 
States  to  the  property  may,  by  a  court  of  competent  jurisdiction,  be  the 
subject-matter  of  inquiry,  and  adjudged  accordingly. 

3.  The  constitutional  provisions  that  no  person  shall  be  deprived  of  life,  liberty, 

or  property  without  due  process  of  law,  nor  private  property  taken  for 
public  use  without  just  compensation,  relate  to  those  rights  whose  pro- 
tection is  peculiarly  within  the  province  of  the  judicial  branch  of  the  gov- 
ernment. Cases  examined  which  show  that  the  courts  extend  protection 
when  the  rights  of  property  are  unlawfully  invaded  by  public  officers. 

4.  In  ejectment,  the  title  relied  on  by  the  defence  was  a  certificate  of  sale  of  the 

demanded  premises  to  the  United  States  by  the  commissioners  under  the  act 
of  Congress  for  the  collection  of  direct  taxes.  The  certificate  was  im- 
peached on  the  ground  of  the  refusal  of  the  commissioners  to  permit  the 
owner  to  pay  the  tax,  with  interest  and  costs,  before  the  day  of  sale,  by  an 
agent,  or  in  any  other  way  than  by  payment  in  person.  Held,  that  when 
the  commissioners  «had  established  a  uniform  rule  that  they  would  receive 
such  taxes  from  no  one  but  the  owner  in  person,  it  avoids  M\Kh  sale,  and 
a  tender  is  unnecessary,  sinre-it  would  be  of  no  avail. 

5.  Bennett  v.  Hunter,  9  Wall.  324,  Taoey  v.  Irwin,  18  id.  549,  and  Aiwovi  v.  Weewu, 

99  U.  S.  188,  re-examined,  and  the  principle  they  establish  held  to  apply  to 
a  purchase  at  such  a  tax  sale  by  the  United  States  as  well  as  by  a  private 
person. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 

« 

Eastern  District  of  Virginia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  cases  were  argued  by  the  Solicitor- General  and  Mr. 
Westell  Willoughby  for  the  plaintiffs  in  error,  and  by  Mr.  Wil- 
liam  D.  Shipman^  Mr.  A.  Ferguson  Beackt  and  Mr.  William  J. 
Robertson^  with  whom  were  Mr.  Legh  R.  Page  and  Mr.  Franeii 
L.  Smith,  for  the  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 
These  are  two  writs  of  error  to  the  same  judgment :  one  pros- 
ecuted by  the  United  States,  eo  nomine  ;  and  the  other  by  the 
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Attorney-General  of  the  United  States,  in  the  names  of  Fred- 
erick Kaufman  and  Richard  P.  Strong,  the  defendants  against 
whom  judgment  was  rendered  in  the  Circuit  Court. 

The  action  was  originally  commenced  in  the  Circuit  Court 
for  the  county  of  Alexandria,  in  the  State  of  Virginia,  by 
George  W.  P.  C.  Lee,  against  Kaufman  and  Strong  and  a  great 
number  of  others,  to  recover  possession  of  a  parcel  of  land  of 
about  eleven  hundred  acres,  known  as  the  Arlington  estate. 
It  wa^  in  the  form  prescribed  by  the  statutes  of  Virginia, 
onder  which  the  pleadings  are  in  the  names  of  the  real  parties, 
plaintiff  and  defendant. 

As  soon  as  the  declaration  was  filed  the  case  was,  by  writ  of 
eertlorari,  removed  into  the  Circuit  Court  of  the  United  States, 
where  all  the  subsequent  proceedings  took  place.  It  was  tried 
by  a  jury,  and  during  its  progress  an  order  was  made  at  the 
request  of  the  plaintiff  dismissing  the  suit  as  to  all  of  the  de- 
fendants except  Kaufman  and  Strong.  Against  each  of  these 
a  judgment  was  rendered  for  separate  parcels  of  the  land  in 
controversy;  namely,  against  Kaufman  for  about  two  hundred 
acres  of  it,  constituting  the  National  Cemetery  and  included 
within  its  walls,  and  against  Strong  for  the  remainder  of  the 
tract,  except  seventeen  acres  in  the  possession  of  Maria 
Syphax. 

As  the  United  States  was  not  a  party  to  the  suit  below,  and, 
while  defending  the  action  by  its  proper  law  officers,  expressly 
declined  to  submit  itself  as  a  defendant  to  the  jurisdiction  of 
the  court,  there  may  exist  some  doubt  whether  it  has  a  right 
to  prosecute  the  writ  of  error  in  its  own  name ;  but  as  the 
judgment  against  Kaufman  and  Strong  is  here  on  their  writ  of 
error,  under  which  all  the  questions  are  raised  which  could  be 
raised  under  the  other,  their  writ  being  prosecuted  in  the 
interest  of  the  United  States,  and  argued  here  by  the  Solicitor- 
General,  the  point  is  immaterial,  and  the  question  has  not  been 
mooted. 

The  first  step  taken  in  the  case. after  it  came  into  the  Cir- 
cuit Court  of  the  United  States  was  the  filing  in  the  clerk's 
office  of  that  court  of  the  following  paper  by  the  Attorney- 
General  :  — 
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In  ejectment. 


"Geoegb  W,  p.  C.  Lek 
r. 
F&SDEBiCK  Kaufman,  R.  P.  Strong, 

AND   OTHERS. 

^  And  now  comes  the  Attorney-General  of  the  United  States  and 
suggests  to  the  court  and  gives  it  to  underatand  and  be  informed 
(appearing  only  for  the  purpose  of  this  motion)  that  the  property  in 
controversy  in  this  suit  has  been  for  more  than  ten  years  and  now 
is  held,  occupied,  and  possessed  by  the  United  States,  through  its 
officers  and  agents,  charged  in  behalf  of  the  government  of  the 
United  States  with  the  control  of  the  property,  and  who  ai*e  in  the 
actual  possession  thereof,  as  public  property  of  the  United  States, 
for  public  uses,  in  the  exercise  of  their  sovereign  and  constitutional 
powers,  as  a  military  station,  and  as  a  national  cemetery  established 
for  the  burial  of  deceased  soldiers  and  sailors,  and  known  and 
designated  as  the  *  Arlington  Cemetery,'  and  for  the  uses  and  pur- 
poses set  forth  in  the  certificate  of  sale,  a  copy  of  which  as  stated 
and  prepared  by  the  plaintiff,  and  which  is  a  true  copy  thereof^  is 
annexed  hereto  and  filed  herewith,  under  claim  of  title  as  appears 
by  the  said  certificate  of*  sale,  and  which  was  executed,  delivered, 
and  recorded  as  therein  appeai-s. 

"  Wherefore,  without  submitting  the  rights  of  the  government  of 
the  United  States  to  the  jurisdiction  of  the  court,  but  respectfully 
insisting  that  the  court  has  no  jurisdiction  of  the  subject  in  contro- 
versy, ho  moves  that  the  declaration  in  said  suit  be  set  aside,  and 
all  the  proceedings  be  stayed  and  dismissed,  and  for  such  other 

order  as  may  be  proper  in  the  premises. 

^Chas.  Devbns, 

The  plaintiff  demurred  to  thijs  suggestion,  and  on  bearing  the 
demurrer  was  sustained. 

The  case  was  thereupon  tried  before  a  jury  on  the  general 
issue  pleaded  by  Kaufman  and  Strong,  in  the  course  of  which 
the  question  raised  by  this  su^estion  of  the  Attorney-General 
was  again  presented  to  the  court  by  prayers  for  instruction, 
which  were  rejected,  and  exceptions  taken. 

The  plaintiff  offered  evidence  establishing  title  in  himself  by 
the  will  of  his  grandfather,  George  Washington  Parke  Custis, 
who  devised  the  Arlington  estate  to  his  daughter,  the  wife  of 
General  Robert  E.  Lee,  for  life,  and  after  her  death  to  the 
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plaintiff.  Thia,  with  the  long  possession  under  that  title« 
made  a  prima  facie  right  of  recovery  in  the  plaintiff. 

The  title  relied  on  by  the  defendants  is  a  tax-sale  certificate 
made  by  the  commissioners  appointed  under  the  act  of  Con- 
gress of  June  7,  1862*,  c.  98,  entitled  ^^  An  Act  for  the  collec- 
tion of  direct  taxes  in  the  insuiTectionary  districts  within  the 
United  States,"  as  amended  by  the  act  of  Feb.  6,  ISGS,  c.  21. 
At  this  sale  the  land  was  bid  in  for  the  United  States  by  the 
commissioners,  who  gave  a  certificate  of  that  fact,  which  was 
introduced  on  the  trial  as  evidence  by  the  defendants. 

If  this  sale  was  valid  and  the  certificate  conveyed  a  valid 
title,  then  the  title  of  the  plaintiff  was  thereby  divested,  and 
he  could  not  recover.  If  the  proceedings  evidenced  by  the 
tax  sale  did  not  transfer  the  title,  then  it  remained  in  him,  and, 
so  far  as  the  question  of  title  was  concerned,  his  recovery  was 
rightful. 

We  have  then  two  questions  presented  to  the  court  and  jury 
below,  and  the  same  questions  arise  in  this  court  on  the 
record  :  — 

1.  Could  any  action  be  maintained  against  the  defendants  for 
the  possession  of  the  land  in  controversy  under  the  circum* 
stances  of  the  relation  of  that  possession  to  tlie  United  States, 
however  clear  the  legal  right  to  that  possession  might  be  in 
the  plaintiff? 

2.  If  such  an  action  could  be  maintained,  was  the  prijna  facie 
title  of  the  plaintiff  divested  by  the  tax  sale  and  the  certificate 
given  by  the  commissioners  ? 

It  is  believed  that  no  division  of  opinion  exists  among  the 
membei-s  of  this  court  on  the  proposition  that  the  rulings  of 
law  under  which  the  latter  question  was  submitted  by  the 
court  to  the  jury  was  sound,  and  that  the  jury  were  authorized 
to  find,  as  they  evidently  did  find,  that  the  tax  certificate  and 
the  sale  which  it  recited  did  not  divest  the  plaintiff  of  his  title 
to  the  property. 

For  this  reason  we  will  consider  first  the  lissignment  of  errors 
on  that  subject. 

No  substantial  objection  is  seen  on  the  face  of  the  certificate 
to  its  validity,  and  none  has  been  seriously  urged.  It  was 
admitted  in  evidence  by  the  court,  and,  unless  impeached  by 
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extrinsic  evidence  offered  by  the  plaintiff,  it  defeated  Lis 
title. 

When  this  tax  sale  was  made,  the  act  of  Feb.  6, 1863,  which 
substitutes  a  new  section  seven  for  that  of  the  original  act  of 
June  7,  1862,  was  in  force.  It  declares  that  the  certificate  of 
the  commissioners  given  to  the  purchaser  at  such  sale  ^^  shall 
be  received  in  all  courts  and  places  as  prima  facie  evidence  of 
the  regularity  and  validity  of  said  sale,  and  of  the  title  of  the 
said  purchaser  or  purchasers  under  the  same;"  and  that  it 
^^  shall  only  be  affected  as  evidence  of  the  regularity  and 
validity  of  sale  by  establishing  the  fact  that  said  property  was 
not  subject  to  taxes,  or  that  the  taxes  had  been  paid  previous  to 
sale,  or  that  the  property  had  been  redeemed  according  to  the 
provisions  of  this  act." 

It  is  in  reference  to  the  clause  which  permits  the  certificate 
to  be  impeached  by  showing  that  the  taxes  had  been  paid  pre- 
vious to  sale  that  the  plaintiff  in  the  present  case  introduced 
evidence. 

This  court  has  in  a  series  of  cases  established  the  proposition 
that  where  the  commissioners  refused  to  receive  such  taxes, 
their  action  in  thus  preventing  payment  was  the  equivalent  of 
payment  in  its  effect  upon  the  certificate  of  sale.  Bennett  v. 
Hunter,^  9  Wall.  326;  Tacey  v.  Irwin^  18  id.  649;  Atwoody. 
Weems,  99  U.  S.  183. 

There  are  exceptions  to  the  ruling  of  the  court  on  the  ad- 
mission of  evidence,  and  instructions  to  the  jury  given  and 
refused  on  this  subject,  which  are  made  the  foundation  of 
several  assignments  of  error. 

All  that  is  necessary  to  be  considered  in  this  matter  is  pre- 
sented in  the  instructions  granted  and  refused.  The  point  in 
issue  is  fairly  raised  by  the  following,  given  at  the  request  of 
the  plaintiff  and  against  the  objection  of  the  defen<^nts :  — 

"  If  the  jury  believe  from  the  evidence  that  the  commission- 
ers, prior  to  January  11,  1864,  established,  announced,  and 
uniformly  followed  a  general  rule  under  which  they  refused  to 
receive  on  property  which  had  been  advertised  for  sale  from 
any  one  but  the  owner,  or  a  party  in  interest,  in  person,  when 
offered,  the  amount  chai^eable  upon  said  property  by  virtue 
of  the  said  acts  of  Congress,  then  said  rule  dispensed  with  the 
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necessity  of  a  tender,  and  in  the  absence  of  proof  to  the  con- 
trary the  law  presumes  that  said  amount  would  have  been  paid, 
and  the  court  instructs  the  jury  that,  upon  such  a  state  of  facts 
the  sale  of  the  property  in  controversy  made  on  the  eleventh 
day  of  January,  1864,  was  unauthorized,  and  conferred  no  title 
on  the  purchaser  ;  "  and  by  instructions  6  and  7,  given  at  the 
request  of  the  defendants,  in  the  following  language :  — 

"  6th,  The  burden  of  proof  is  upon  the  plaintiff  to  establish  the 
&ct  that  the  tax  commissioner  before  the  sale  of  this  property 
made  a  general  rule  not  to  receive  taxes  except  from  the  owner 
in  person  after  the  advertisement  and  before  the  sale ;  and  if 
the  jury  believe  that  only  two  such  instances  occurred  before 
the  sale  of  this  property,  and  if  there  is  no  evidence  that  the 
other  two  commissioners  or  either  of  them  ever  acted  under 
such  rule  or  practice  except  Commissioner  Hawxhurst,  or  that 
they  or  either  of  them  ever  concurred  in  such  action  before  the 
sale  of  this  property,  then  the  said  two  instances  in  which  Mr. 
Hawxhurst  alone  acted  do  not  establish  the  said  practice  by  the 
board  of-  commissioners  before  the  sale  of  this  property  in  a 
sufficient  manner  to  render  the  certificate  of  sale  of  this  prop- 
erty invalid. 

"  7th,  In  order  to  establish  a  general  practice  or  rule  of  the 
board  of  commissioners  not  to  receive  taxes  except  from  the 
owner  in  person,  after  advertisement  and  before  sale ;  before 
the  date  of  the  sale  of  the  property  in  controversy,  the  jury 
must  find  from  evidence  produced  on  this  trial  that  a  majority 
of  such  board  adopted  such  practice,  or  rule,  or  concurred 
therein,  before  the  date  of  the  sale  of  this  property,  and  in  the 
absence  of  proof  to  the  contrary  the  law  presumes  that  a 
majority  of  such  board  did  not  adopt  such  practice  or  rule,  or 
concur  therein  before  such  date." 

We  think  these  presented  correctly  to  the  jury  the  principle 
established  by  the  cases  in  this  court  above  referred  to.  That  is, 
that  the  commissioners  themselves  having  established  and  acted 
upon  a  rule  that  payment  of  the  ta^es  after  advertisement 
would  be  received  from  no  one  but  the  owner  of  the  land  ap- 
pearing in  person  to  pay  them,  that  if  offered  by  his  tenant, 
his  agent,  or  his  attorney  in  fact  duly  appointed,  it  would  be 
rejected,  it  would  be  an  idle  cerenvQny  for  any  of  these  to  make 
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the  offer,  and  an  actual  tender  by  such  persons,  as  it  would 
certainly  not  be  accepted,  need  not  be  made.  That  the  com- 
missioners, having  in  the  execution  of  the  law  acted  upon  a 
rule  which  deprived  the  owner  of  the  land  of  an  important 
light,  a  right  which  went  to  the  root  of  the  matter,  a  right 
which  has  in  no  instance  known  to  us  or  cited  by  counsel  been 
refused  to  a  tax-payer,  the  sale  made  under  such  circumstances 
is  invalid,  as  much  so  as  if  the  tax  had  been  actually  paid  or 
tendered.  The  proposition  is  thus  expressed  by  this  court  at 
its  last  term  in  Hilh  v.  Exchange  Bank^  105  U.  S.  819,  as  the 
result  of  the  cases  above  cited  :  ^^  It  is  a  general  rule  that  when 
the  tender  of  performance  of  an  act  is  necessary  to  the  estab- 
lishment of  any  right  against  another  party,  this  tender  or 
offer  to  perform  is  waived  or  becomes  unnecessary  when  it  ia 
reasonably  certain  that  the  offer  will  be  refused.*' 

The  application  of  these  decisions  to  the  case  before  us  is 
denied  by  counsel  on  two  grounds.  The  first  of  these  is  that 
Bennett  v.  Hunter  was  decided  on  the  language  of  the  act  of 
1^62,  and  that  due  attention  was  not  given  to  the  peculiar 
language  of  the  substituted  section  seven  of  the  act  of  1863, 
which  says  that  where  the  owner  of  the  land  ^^  shall  not,  on  or 
before  the  day  of  sale,  appear  in  person  before  the  said  Board 
of  Commissioners  and  pay  the  amount  of  said  tax,  with  ten 
per  centum  interest  thereon,  with  the  cost  of  advertising  the 
same,  or  request  the  same  to  be  struck  off  to  a  purchaser  for  a 
less  sum  than  two-thirds  of  the  assessed  value  of  said  several 
lots  or  parcels  of  ground,  the  said  commissioners  shall  be  au- 
thorized at  said  sale  to  bid  off  the  same  for  the  United  States 
at  a  sum  not  exceeding  two-thirds  of  the  assessed  value 
thereof."  It  is  argued  from  this  that  no  right  to  pay  the  tax 
under  thi»  statute  existed  except  by  the  owner  in  person. 

The  reply  to  this  is  that  in  Bennett  v.  Hunter  and  Taeey  v. 
Irwin  the  sales  that  were  under  consideration  are  clearly 
shown  by  the  reports  to  have  been  made  after  the  act  of  1863, 
and  it  is  believed  that  no  sale  for  taxes  was  made  under  the 
original  tax  law  until  after  that  amendment  was  passed^  and 
that  all  the  officers  charged  with  the  duty  of  collecting  that 
tax  were  aware  of  the  language  of  the  new  seventh  section. 
It  is  quite  apparent  from  the  opinion  of  Mr.  Chief  Justice 
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Chase,  who  spoke  for  the  court  in  Bennett  v.  Hunter^  and  who 
was  Secretary  of  the  Treasury  when  both  statutes  were  en- 
acted, that  he  understood  well  that  he  was  deciding  the  very 
question  raised  by  the  requirement  to  appear  in  person  in  the 
latter  act,  and  intended  to  decide  that,  notwithstanding  this, 
the  owner  had  a  right  to  pay  the  tax  before  sale  by  an  agent 
or  a  friend. 

Besides,  there  was  no  other  provision  of  either  the  act  of 
1862  or  the  amendment  of  1863  which  gave  the  owner  the 
right  to  pay  at  all  between  the  advei-tisement  and  the  sale. 
The  third  section  of  the  original  act  gave  the  right  to  pay  for 
sixty  days  after  the  tax  commissioners  had  fixed  the  amount  of 
the  tax,  and  no  longer  ;  and  the  seventh  section  of  that  act,  as 
well  as  its  substitute  of  1863,  gave  the  right  to  redeem  after 
the  sale  was  made. 

It  is  clear,  therefore,  that  Bennett  v.  Hunter^  Tacey  v.  Irwin^ 
and  Atwood  v.  WeemB  were  decisions  construing  the  substituted 
seventh  section  of  1863. 

In  isomer  v.  Smithy  14  Wall.  553,  this  court,  in  construing 
the  change  in  the  language  of  the  seventh  section,  held  that 
its  object  was  to  authorize  the  United  States,  by  its  commis- 
sioners, to  bid  more  than  the  tax  and  costs,  which  they  could 
not  do  before,  and  to  limit  them  to  two-thirds  of  the  assessed 
value  of  the  land,  and  that  after  the  amount  of  costs  and  tax 
had  been  bid,  the  United  States  should  not  bid  against  a  pur- 
chaser named  by  the  owner.  It  was  probably  in  reference  to 
this  that  the  act  required  the  personal  presence  of  the  owner 
before  the  commissioners  to  name  a  purchaser,  against  whom 
the  United  States  should  not  compete  after  it  was  secured  by 
a  bid  which  covered  the  tax,  interest,  and  costs. 

The  other  point  raised  is,  that  the  right  to  pay  tlie  taxes 
between  the  advertisement  and  day  of  sale  in  any  other  mode 
than  by  personal  appearance  of  the  owner  before  the  commis- 
sioners, did  not  exist  in  cases  where  the  United  States  became 
the  purchaser.  As  it  could  never  be  known  until  the  day  of 
sale  whether  the  United  States  would  become  the  purchaser  or 
not,  it  would  seem  that  the  duty  of  the  commissioners  to 
receive  the  taxes  was  to  be  exercised  without  reference  to  the 
possibility  of  the  land  being  struck  off  to  the  United  States. 
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In  Oooley  t.  O'ConTior,  12  Wall.  891,  it  was  held  that  the 
act  contemplated  that  a  certificate  of  sale  should  be  given  when 
the  United  States  became  the  purchaser  as  in  other  cases,  and 
no  reason  is  shown  why  that  certificate  should  hiave  any  greater 
effect  as  evidence  of  title  than  in  the  case  of  a  private  pur- 
chaser, nor  why  it  should  not  be  subject  to  the  same  rules  in 
determining  its  validity,  nor  why  the  payment  or  tender  of  the 
tax,  interest,  and  costs,  should  not  be  made  by  an  agent  in  the 
one  case  as  in  the  other. 

It  is  proper  to  observe  that  there  was  evidence,  uncontra- 
dicted, to  show  that  Fendall  appeared  before  the  commissioners 
in  due  time,  and  on  the  part  of  Mrs.  Lee,  in  whom  the  title 
then  was,  offered  to  pay  the  taxes,  interest,  and  costs,  and  was 
cold  that  the  commissioners  could  receive  the  money  from  no 
one  but  the  owner  of  the  land  in  person. 

In  all  this  matter  we  do  not  see  any  error  in  the  rulings  of 
the  court,  nor  any  reason  to  doubt  that  the  jury  were  justified 
in  finding  that  the  United  States  acquired  no  title  under  the 
tax-sale  proceedings. 

In  approaching  the  other  question  which  we  are  called  on  to 
decide,  it  is  proper  to  make  a  clear  statement  of  what  it  is. 

The  counsel  for  plaintiffs  in  -  error  and  in  behalf  of  the 
United  States  assert  the  proposition,  that  though  it  has  been 
ascertained  by  the  verdict  of  the  jury,  in  which  no  error  is 
found,  that  the  plaintiff  has  the  title  to  the  land  in  controversy, 
and  that  what  is  set  up  in  behalf  of  the  United  States  is  no 
title  at  all,  the  court  can  render  no  judgment  in  favor  of  the 
plaintiff  against  the  defendants  in  the  action,  because  the  latter 
hold  the  pi*operty  as  officers  and  agents  of  the  United  States, 
and  it  is  appropriated  to  lawful  public  uses. 

This  proposition  rests  on  the  principle  that  the  United  States 
cannot  be  lawfully  sued  without  its  consent  in  any  case,  and 
that  no  action  can  be  maintained  against  any  individual  with- 
out such  consent,  where  the.  judgment  must  depend  on  the 
right  of  the  United  States  to  property  held  by  such  persons  as 
officers  or  agents  for  the  government. 

The  first  branch  of  this  proposition  is  conceded  to  be  the 
established  law  of  this  country  and  of  this  court  at  the  present 
day ;  the  second,  as  a  necessary  or  proper  deduction  from  the 
first,  is  denied. 
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In  order  to  decide  whether  the  inference  is  justified  from 
what  is  conceded,  it  is  necessary  to  ascertain,  if  we  can,  on  what 
principle  the  exemption  of  the  United  States  from  a  suit  by 
one  of  its  citizens  is  founded,  and  what  limitations  surround 
this  exemption.  In  this,  as  in  most  other  cases  of  like  charac* 
ter,  it  will  be  found  that  the  doctrine  is  derived  from  the  laws 
and  practices  of  our  English  ancestors  ;  and  while  it  is  beyond 
question  that  from  the  time  of  Edward  the  First  until  now  the 
King  of  England  was  not  suable  in  the  courts  of  that  countiy, 
except  where  bis  consent  had  been  given  on  petition  of  right, 
it  is  a  matter  of  great  uncertainty  whether  prior  to  that  time 
he  was  not  suable  in  his  own  courts  and  in  his  kingly  character 
as  other  persons  were.  We  have  the  authority  of  Chief  Baron 
Ck>myns,  1  Digest,  182,  Action,  C.  1,  and  6  Digest,  67,  Preroga- 
tive; and  of  the  Mirror  of  Justices,  chap.  1,  sect.  8,  and  chap. 
5,  sect.  1,  that  such  was  the  law ;  and  of  Bracton  and  Lord 
Holt,  that  the  King  never  was  suable  of  common  right.  It  is 
certain,  however,  that  after  the  establishment  of  the  petition 
of  right  about  that  time  as  the  appropriate  manner  of  seeking 
relief  where  the  ascertainment  of  the  parties'  rights  required  a 
suit  against  the  King,  no  attempt  has  been  made  to  sue  the 
King  in  any  court  except  as  allowed  on  such  petition. 

It  is  believed  that  this  petition  of  right,  as  it  has  been  prac- 
tised and  observed  in  the  administration  of  justice  in  England, 
has  been  as  efficient  in  securing  the  riglits  of  suitors  against  the 
crown  in  all  cases  appropriate  to  judicial  proceedings,  as  that 
which  the  law  affords  to  the  subjects  of  the  King  in  legal  con- 
troversies among  themselves.  ^^  If  the  mode  of  proceeding  to 
enforce  it  be  formal  and  ceremonious,  it  is  nevertheless  a  prac- 
tical and  efficient  remedy  for  the  invasion  by  the  sovereign 
power  of  individual  rights.*'  United  States  ▼•  O^Ketfe^  11 
Wall.  178. 

There  is  in  this  country,  however,  no  such  thing  as  the  peti- 
tion  of  right,  as  there  is  no  such  thing  as  a  kingly  head  to  the 
nation,  or  to  any  of  the  States  which  compose  it.  There  is 
Tested  in  no  officer  or  body  the  authority  to  consent  that  the 
State  shall  be  sued  except  in  the  law-making  power,  which  may 
give  such  consent  on  the  terms  it  may  choose  to  impose.  The 
Davii^  10  Wall.  15«.    Congress  has  created  a  court  in  which  it 
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has  authorized  suits  to  be  brought  against  the  United  States, 
but  has  limited  such  f  uits  to  those  arising  on  contract,  with  a 
few  unimportant  exceptions* 

What  were  the  reasons  which  forbid  that  the  King  should  be 
sued  in  his  own  oourt,  and  how  do  they  apply  to  the  political 
body  corporate  which  we  call  the  United  States  of  America  ? 
As  regards  the  King,  one  reason  given  by  the  old  judges  was 
the  absurdity  of  the  King^s  sending  a  writ  to  himself  to  com- 
mand the  King  to  appear  in  the  King's  court.  No  such  reason 
exists  in  our  government,  as  process  runs  in  the  name  of  the 
President,  and  may  be  served  on  the  Attorney-General,  as  was 
done  in  Chisholm  v.  Georgia^  2  Dall.  419.  Nor  can  it  be  said 
that  the  government  is  degraded  by  appearing  as  a  defendant 
in  the  courts  of  its  own  creation,  because  it  is  constantly  ap- 
pearing as  a  party  in  such  courts,  and  submitting  its  rights  as 
against  the  citizen  to  their  judgment. 

Mr.  Justice  Gray,  of  the  Supreme  Court  of  Massachusetts, 
in  an  able  and  learned  opinion  which  exhausts  the  sources 
of  information  on  this  subject,  says :  *^  The  broader  reason  is, 
that  it  would  be  inconsistent  with  the  very  idea  of  supreme 
executive  power,  and  would  endanger  the  performance  of  the 
public  duties. of  the  sovereign,  to  subject  him  to  repeated  suits 
as  a  matter  of  right,  at  the  will  of  any  citizen,  and  to  submit  to 
the  judicial  tribunals  the  control  and  disposition  of  his  public 
property,  his  instruments  and  means  of  carrying  on  his  govern- 
ment in  war  and  in  peace,  and  the  money  in  his  treasury." 
BriggB  ^  Another  v.  Light  Boats^  11  Allen  (Mass.),  157.  As 
no  person  in  this  government  exercises  supreme  executive 
power,  or  performs  the  public  duties  of  a  sovereign,  it  is  diffi- 
cult to  see  on  what  solid  foundation  of  principle  the  exemp- 
tion from  liability  to  suit  rests.  It  seems  most  probable  that 
it  has  been  adopted  in  our  courts  as  a  part  of  the  general  doc- 
trine of  publicists,  that  the  supreme  power  in  every  State, 
wherever  it  may  reside,  shall  not  be  compelled,  by  process  of 
courts  of  its  own  creation,  to  defend  itself  from  assaults  in 
those  courts. 

It  is  obvious  that  in  our  system  of  jurisprudence  the  prin- 
ciple is  as  applicable  to  each  of  the  States  as  it  is  to  the  United 
States,  except  in  those  cases  where  by  the  Constitution  a  State 
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of  the  Union  may  be  sufed  in  this  court.  Eailroad  Company  v. 
Tenne^ee^  101  U.  S.  387 ;  -Railroad  Company  v.  Alabama^  id. 
832. 

That  the  doctrine  met  with  a  doubtful  reception  in  the  early 
history  of  this  court  may  be  seen  from  the  opinions  of  two  of 
its  justices  in  the  case  of  Chishotm  v.  Georgia^  where  Mr.  Jus- 
tice Wilson,  a  member  of  the  convention  which  fi-amed  the 
Constitution,  after  a  learned  examination  of  the  laws  of  Eng- 
land and  other  states  and  kingdoms,  sums  up  the  result  by 
saying:  "We  see  nothing  against,  but  much  in  favor  of,  the 
jurisdiction  of  this  court  over  the  State  of  Georgia,  a  party  to 
this  cause."  Mr.  Chief  Justice  Jay  also  considered  the  ques- 
tion as  affected  by  the  difference  between  a  republican  State 
like  ours  and  a  personal  sovereign,  and  held  that  there  is  no 
reason  why  a  state  should  not  be  sued,  though  doubting  whether 
the  United  States  would  be  subject  to  the  same  rule. 

The  firet  recognition  of  the  general  doctrine  by  this  court  is 
to  be  found  in  the  case  of  Cohens  v.  Virginia^  6  Wheat.  264. 

The  terms  in  which  Mr.  Chief  Justice  Marshall  there  gives 
assent  to  the  principle  does  not  add  much  to  its  force.  "  The 
counsel  for  the  defendant,"  he  says,  "  has  laid  down  the  general 
proposition  that  a  sovereign  independent  State  is  not  suable 
except  by  its  own  consent."  This  general  proposition,  he  adds, 
will  not  be  controverted. 

And  while  the  exemption  of  the  United  States  and  of  the 
several  States  fi'om  being  subjected  as  defendants  to  ordinary 
actions  in  the  courts  has  since  that  time  been  repeatedly  asserted 
here,  the  principle  has  never  been  discussed  or  the  reasons  for 
it  given,  but  it  has  always  been  treated  as  an  established  doc- 
trine.. United  States  v.  Clarke^  8  Pet.  486;  United  States 
V.  McLemore,  4  How.  286  ;  SUl  v.  UniUd  States,  9  id.  886  ; 
Nations  v.  Johnson,  24  id.  195 ;  The  Siren,  7  Wall.  152 ;  The 
Davis,  10  id.  15. 

On  the  other  hand,  while  acceding  to  the  general  proposition 
that  in  no  court  can  the  United  States  be  sued  directly  by 
original  process  as  a  defendant,  there  is  abundant  evidence  in 
the  decisions  of  this  court  that  the  doctrine,  if  not  absolutely 
limited  to  cases  in  which  the  United  States  are  made  defend- 
ants  by  name,  is  not  permitted  to  interfere  with  the  judicial 
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enforcement  of  the  established  rights  of  plainti£Es  when  the 
United  States  is  not  a  defendant  or  a  necessary  party  to  the 
suit. 

But  little  weight  can  be  given  to  the  decisions  of  the  English 
courts  on  this  branch  of  the  subject,  for  two  reasons :  — 

1.  In  all  cases  where  the  title  to  property  came  into  contro- 
versy between  the  crown  and  a  subject,  whether  held  in  right 
of  the  person  who  was  king  or  as  representative  of  the  nation, 
the  petition  of  right  presented  a  judicial  remedy,  —  a  remedy 
which  this  court,  on  full  examination  in  a  case  which  required 
it,  held  to  be  practical  and  ej£cient.  There  has  been,  there- 
fore, no  necessity  for  suing  the  officera  or  servants  of  the  King 
who  held  possession  of  such  property,  when  the  issue  could  be 
made  with  the  King  himself  as  defendant. 

2.  Another  reason  of  much  greater  weight  is  found '  in  the 
vast  difference  in  the  essential  character  of  the  two  govern- 
ments as  regards  the  source  and  the  depositaries  of  power. 

Notwithstanding  the  progress  which  has  been  made  since  the 
days  of  the  Stuarts  in  stripping  the  crown  of  its  powers  and 
prerogatives,  it  remains  true  to-day  that  the  monarch  is  looked 
upon  with  too  much  reverence  to  be  subjected  to  the  demands 
of  the  law  as  ordinary  persons  are,  and  the  king-loving  nation 
would  be  shocked  at  the  spectacle  of  their  Queen  being  turned 
out  of  her  pleasure-garden  by  a  writ  of  ejectment  against  the 
gardener.  The  crown  remains  the  fountain  of  honor,  and  the 
surroundings  which  give  dignity  and  majesty  to  its  possessor 
are  cherished  and  enforced  all  the  more  strictly  because  of  the 
loss  of  real  power  in  the  government.- 

It  is  not  to  be  expected,  therefore,  that  the  courts  will  per- 
mit their  process  to  disturb  the  possession  of  the  crown  by 
acting  on  its  officers  or  agents. 

Under  our  system  the  people^  who  are  there  called  Bubjeet$^ 
are  the  sovereign.  Their  rights,  whether  collective  or  individ- 
ual, are  not  bound  to  give  way  to  a  sentiment  of  loyalty  to  the 
person  of  a  monarch.  The  citizen  here  knows  no  person,  how- 
ever- near  to  those  in  power,  or  however  powerful  himself,  to 
whom  he  need  yield  the  rights  which  the  law  secures  to  him 
when  it  is  well  administered.  When  he,  in  one  of  the  courts 
of  competent  jurisdiction,  has  established  his  right  to  property, 
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there  is  no  reason  why  deference  to  any  person,  natural  or  arti- 
ficial, not  even  the  United  States,  should  prevent  him  from 
using  the  means  which  the  law  gives  him  for  the  protection  and 
enforcement  of  that  right. 

Another  class  of  cases  in  the  English  courts,  in  which  at- 
tempts have  been  made  to  subject  the  public  ships  and  other 
property  of  foreign  and  independent  nations  found  within  Eng- 
lish tenitory  to  their  jurisdiction,  is  also  inapplicable  to  this 
case ;  for,  both  by  the  English  courts  and  ours,  it  has  been 
uniformly  held  that  these  were  questions  the  decision  of  which, 
as  it  might  involve  war  or  peace,  must  be  primarily  dealt 
with  by  those  departments  of  the  government  which  had  the 
power  to  adjust  them  by  negotiation,  or  to  enforce  the  rights 
of  the  citizen  by  war.  In  such  cases  the  judicial  department 
of  this  government  follows  the  action  of  the  political  branch, 
and  will  not  embarrass  the  latter  by  assuming  an  antagonistic 
jurisdiction.  Such  were  the  cases  of  The  Exchange  v.  McFad^ 
dotty  7  Ci-anch,  116 ;  Luther  v.  Borden^  7  How.  1 ;  State  of 
Georgia  v.  Stanton^  6  Wall.  50. 

The  earliest  case  in  this  court  in  which  the  true  rule  is  laid 
down,  and  which,  bearing  a  close  analc^y  to  the  one  before  us, 
seems  decisive  of  it^  is  United  States  v.  Peters^  5  Cranch,  115. 
In  an  admiralty  proceeding  commenced  before  the  formation  of 
the  Constitution,  and  which  afterwards  came  into  the  District 
Court  of  the  United  States  for  Pennsylvania,  that  court,  after 
full  hearing,  had  decided  that  the  libellants  were  entited  to  the 
proceeds  of  the  sale  of  a  vessel  condemned  as  prize  of  war, 
which  had.come  to  the  possession  of  David  Rittenhouse  as  treas- 
urer of  Pennsylvania.  The  district  judge  had  declined  to  issue 
any  process  to  enforce  his  decree  against  the  representatives  of 
Rittenhouse,  on  the  ground  that  the  funds  were  held  as  the 
property  of  that  State,  and  that  as  she  could  not  be  subjected 
to  judicial  process,  neither  could  the  officer  who  held  the  money 
in  her  right.  The  analogy  to  the  case  before  us  will  1>e  seen 
when  it  is  further  stated  that  this  claim  of  the  State  to  the 
money  had  been  fully  presented,  and  that  the  court  had  decided 
that  the  libellants  and  not  the  State  were  legally  entitled  to  it. 
In  that  case,  ns  in  this,  it  was  argued  that  the  suit  was  in 
reality  against  the  State.    But,  on  an  application  therefor,  a  writ 
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of  mandamus  to  compel  the  judge  of  the  District  Court  to  pro- 
ceed in  the  execution  of  his  decree  was  granted.  In  delivering 
the  opinion,  Mr.  Chief  Justice  Marshall  says:  ''The  State  can- 
not be  made  a  defendant  to  a  suit  brought  by  an  individual,  bat 
it  remains  the  duty  of  the  courts  of  the  United  States  to  decide 
all  cases  brought  before  them  by  citizens  of  one  State  against 
citizens  of  a  different  State,  when  a  State  is  not  necessarily  a 
defendant.  In  this  case,  the  suit  was  not  instituted  against  the 
State  or  its  treasurer,  but  against  the  executrixes  of  David  Rit- 
tenhouse,  for  the  proceeds  of  a  vessel  condemned  in  the  Court 
of  Admiralty,  which  were  admitted  to  be  in  their  possession. 
If  these  proceeds  bad  been  the  actual  property  of  Pennsyl- 
vania, however  wrongfully  acquired,  the  disclosure  of  that  fact 
would  have  presented  a  case  on  which  it  was  unnecessary  to 
give  an  opinion ;  but  it  certainly  can  never  be  alleged  that  a 
mere  suggestion  of  title  in  a  State  to  property  in  possession  of 
an  individual  must  arrest  the  proceedings  of  the  courts  and  pre- 
vent their  looking  into  the,  suggestion  and  examining  the  validity 
^fthe  title:' 

The  case  before  us  is  a  suit  against  Strong  and  Kaufman  as 
individuals,  to  recover  possession  of  property.  The  suggestion 
was  made  that  it  was  the  property  of  the  United  States,  and 
that  the  court,  without  inquiring  into  the  truth  of  this  sugges- 
tion, should  proceed  no  further ;  and  in  this  case,  as  in  that, 
after  a  judicial  inquiry  had  made  it  clear  that  the  property  be- 
longed to  plaintiff  and  not  to  the  United  States,  we  are  still 
asked  to  forbid  the  court  below  to  proceed  further,  and  to  re- 
verse and  set  aside  what  it  has  done,  and  thus  refuse  U>  perform 
the  duty  of  deciding  suits  properly  brought  before  us  by  citizens 
of  the  United  States. 

It  may  be  said — in  fact  it  is  said  —  that  the  present  case  dif- 
ers  from  the  one  in  5  Cranch,  because  the  oj£cers  who  are  sued 
assert  no  personal  possession,  but  are  holding  as  the  mere  agents 
of  the  United  States,  while  the  executors  of  Rittenhouse  held 
the  money  until  a  better  right  was  established.  But  the  very 
next  case  in  this  court  of  a  similar  character,  Meigs  v.  Mc  dung's 
Lessee^  9  Cranch,  11,  shows  that  this  distinction  was  not  recog- 
nized as  sound.  The  prop^y  sued  for  in  that  case  was  land 
on  which  the  United  States  hsA  a  garrison  erected  at  a  cost  of 
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880,000,  and  the  defendants  were  the  military  officers  in  pos- 
fiession ;  and  the  very  question  now  in  issue  was  raised  by 
these  officers,  who,  according  to  the  bill  of  exceptions,  insisted 
that  the  action  could  not  be  maintained  against  them,  ^^  be- 
cause the  land  was  occupied  by  the  United  States  troops,  and 
the  defendants  as  officers  of  the  United  States,  for  the  benefit 
of  the  United  States  and  by  their  direction."  They  further 
insisted,  says  the  bill  of  exceptions,  that  the  United  States  had 
a  right  by  the  Constitution  to  appropriate  the  property  of  the 
individual  citizen.  The  court  below  overruled  these  objections, 
and  held  that  the  title  being  in  plaintiff  he  might  recover,  and 
that  ^^  if  the  land  was  private  property  the  United  States  could 
not  have  intended  to  deprive  the  individual  of  it  without  mak- 
ing him  compensation  therefor.*' 

Although  the  judgment  of  the  Circuit  Court  was  in  favor  of 
the  plaintiff,  and  its  result  was  to  turn  the  soldiers  and  officers 
out  of  possession  and  deliver  it  to  plaintiff,  Mr.  Chief  Justice 
Marshall  concludes  his  opinion  in  this  emphatic  language: 
**  This  court  is  unanimously  and  clearly  of  opinion  that  the 
Circuit  Court  committed  no  error  in  instructing  the  jury  that 
the  Indian  title  was  extinguished  to  the  land  in  controversy, 
and  that  the  plaintiff  below  might  9Uetain  his  action.^'* 

We  are  unable  to  discover  any  difference  whatever  in  regard 
to  the  objection  we  are  now  considering  between  this  case  and 
the  one  before  us. 

Impressed  by  the  force  of  this  argument,  dotinsel  say  that 
the  question  of  the  objection  arising  out  of  the  possession  of  the 
United  States,  was  not  considered  in  that  case,  because  it  was 
not  urged  in  argument  by  counsel.  But  it  is  manifest  that  it 
was  so  set  out  in  the  bill  of  exceptions,  and  so  much  relied  on 
in  the  court  below  that  it  could  not  have  escaped  the  atten- 
tion of  the  court  and  of  the  eminent  man  who  had  only  six 
years  before  delivered  the  opinion  in  the  case  of  United  States 
V.  Peters.  Nor  could  the  case  have  been  decided  as  it  was  i£ 
the  doctrine  now  contended  for  be  sound,  since  the  United 
States  was  dispossessed  of  an  occupied  garrison  by  the  effect 
of  the  judgment  against  the  officers  in  charge  of  it. 

In  Wilcox  V.  JacksoHy  18  Pet.  498,  the  contest  was  over  a 
fort  of  the  United  States  which  had  been  in  its  continued  pos- 
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session  for  over  thirty  years,  and  was  so  occupied  when  the  suit 
was  brought  against  its  officers  to  dispossess  them.  The  case 
came  from  the  Supreme  Court  of  Illinois  to  this  court  on  a  writ 
of  error,  and  the  judgment  in  favor  of  the  plaintiff  was  reversed. 
The  question  now  under  consideration  was  not  passed  upon 
directly  by  this  court.  But  a  long  examination  of  the  question 
whether  the  plaintiff  had  proved  title  in  himself,  and  a  decision 
that  while  the  State  courts  of  Illinois  held  a  certificate  of  purchase 
from  the  United  States  to  be  a  legal  title  under  her  statute, 
that  statute  was  invalid,  might  all  have  been  avoided  by  the 
simple  declaration  that  the  United  States,  being  in  possession 
of  the  property  as  a  fort,  no  action  at  law  against  its  officers 
could  be  maintained.  B,ut  no  such  proposition  was  advanced 
by  counsel  on  either  side  or  considered  by  the  court. 

There  is  a  very  satisJEactory  reason  for  this.  United  States  v. 
PeierSy  Meigs  v.  McClung^  and  Oshorn  v.  Bank  of  United  States^ 
had  all  involved  the  same  question,  and  in  the  first  and  last  of 
these  cases  the  principle  was  fully  discussed,  and  in  the  other 
necessarily  decided  in  the  negative.  And  in  The  Q-ovemor  of 
Georgia  v.  Madrazo^  1  Pet.  110,  the  court  had  referred  to  these 
cases,  and  again  asserted  the  principle,  quoting  the  language  of 
them.  Counsf^l  were  not  justified  in  asking  the  court  to  recon- 
sider it  while  most  of  the  judges  were  still  on  the  bench,  in- 
cluding the  Chief  Justice,  who  had  made  those  decisions. 

Onbom  v.  Bank  of  United  States^  9  Wheat.  738,  is  a  leading 
case,  remarkable  in  many  respects,  and  in  none  more  than  in 
those  resembling  the  one  before  us. 

It  was  this:  The  State  of  Ohio  having  levied  a  tax  upon 
the  branch  of  the  Bank  of  the  United  States  located  in  that 
State,  which  the  bank  refused  to  pay,  Osbom,  auditor  of  the 
State,  was  about  to  proceed  to  collect  said  tax  by  a  seizure 
of  the  money  of  the  bank  in  its  vaults,  and  an  amended 
bill  alleged  that  he  had  so  seized  $100,000,  and  while  aware 
that  an  injunction  had  been  issued  by  the  Circuit  Court  of 
the  United  States  on  the  prayer  of  the  bank,  the  money  so 
seized  had  been  delivered  to  the  treasurer  of  the  State,  Curry, 
and  afterwards  came  to  the  possessioa  of  Sullivan,  who  had 
succeeded  Curry  as  treasurer.  Both  Curry  and  Sullivan  were 
made  defendants  as  well  as  Osbom  and  his  assistant.  Harper. 
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One  of  the  objections  pressed  with  pertinacity  all  through 
the  case  to  the  jurisdiction  of  the  court  was  the  conceded  fact 
that  the  State  of  Ohio,  though  not  made  a  defendant  to  the 
bill,  was  the  real  party  in  interest.  That  all  the  parties  sued 
were  her  officers,  —  her  auditor,  her  treasurer,  and  their  agents, 
—  concerning  acts  done  in  their  official  character,  and  in  obe- 
dience to  her  laws.  It  was  conceded  that  the  State  could  not 
be  sued,  and  it  was  earnestly  argued  there,  as  here,  that 
what  could  not  be  done  directly  could  not  be  done  by  suing 
her  officers.  And  it  was  insisted  that  while  the  State  could 
not  be  brought  before  the  court,  it  was  a  necessary  party  to 
the  relief  sought,  namely,  the  return  of  the  money  and  obe- 
dience to  the  injunction,  and  that  the  bill  must  be  dismissed. 

A  few  citations  from  the  opinion  of  Mr.  Chief  Justice  Mar- 
shall will  show  the  views  entertained  by  the  court  on  the 
question  thus  raised.  At  page  842  of  the  long  report  of  the 
case  he  says :  — 

^  If  the  State  of  Ohio  could  have  been  made  a  party  defend- 
ant, it  can  scarcely  be  denied  that  this  would  be  a  strong  case 
for  an  injunction.'  The  objection  is  that,  as  the  real  party 
cannot  be  brought  before  the  court,  a  suit  cannot  be  sustained 
against  the  agents' of  that  party  ;  and  cases  have  been  cited  to 
show  that  a  court  of  chancery  will  not  make  a  decree  unless  all 
those  who  are  substantially  interested  be  made  parties  to  the 
suit.  This  is  certainly  true  where  it  is  in  the  power  of  the 
plaintiff  to  make  them  parties ;  but  if  the  person  who  is  the  real 
principal,  the  person  who  id  the  true  source  of  the  mischief,  by 
whose  power  and  for  whose  advantage  it  is  done,  be  himself 
above  the  law,  be  exempt  from  all  judicial  process,  it  would  be 
subversive  of  the  best-established  principles'  to  say  that  the  laws 
could  not  afford  the  same  remedies  against  the  agent  employed 
in  doing  the  wrong  which  they  would  afford  against  him  could 
his  principal  be  joined  in  the  suit." 

^  In  another  place  he  says  :  *^  The  process  is  substantially, 
though  not  in  form,  against  the  State,  .  .  .  and  the  direct  in- 
terest of  the  State  in  the  suit  a^  brought  is  admitted  ;  and  had 
it  been  in  the  power  of  the  bank  to  make  it  a  party,  perhaps  no 
decree  ought  to  have  been  pronounced  in  the  cause  until  the 
State  was  before  the  court.    But  this  was  not  in  the  power  of 
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the  bank,  .  .  .  and  the  very  difficult  question  is  to  be  decided, 
whether,  in  such  a  case,  the  court  may  act  upon  agents  em- 
ployed by  the  State  and  on  the  property  in  their  hands."  In 
answering  this  (Question  he  says:  ^^A  denial  of  jurisdiction 
forbids  all  inquiry  into  the  nature  of  the  case.  It  applies  to 
cases  perfectly  clear  in  themselves ;  to  cases  where  the  goyem- 
ment  is  in  the  exercise  of  its  best-established  and  most  essential 
powers,  as  well  as  to  those  which  may  be  deemed  questionable. 
It  asserts  that  the  agents  of  a  State,  alleging  the  authority  of  a 
law  void  in  itself  because  repugnant  to  the  Constitution,  may 
arrest  the  execution  of  any  law  in  the  United  States."  Again : 
*^The  bank  contends  that  in  all  cases  in  which  jurisdiction 
depends  on  the  character,  of  the  party,  reference  is  made  to  the 
party  on  the  record,  not  to  one  who  may  be  interested,  but  is 
not  shown  by  the  record  to  be  a  party."  "  If  this  question 
were  to  be  determined  on  the  authority  of  English  decisions,  it 
is  believed  that  no  case  can  be  adduced  where  any  person  can 
be  considered  as  a  party  who  is*  not  made  so  in  the  record." 
Again :  '^In  cases  where  a  State  is  a  party  on  the  record,  the 
question  of  jurisdiction  is  decided  by  inspection.  If  jurisdio- 
tion  depend  not  on  this  plain  fact,  but  on  the  interest  of  the 
State,  what  rule  has  the  Constitution  given  by  which  this 
interest  is  to  be  measured?  If  no  rule  is  given,  is  it  to  be 
settled  by  the  court?  If  so,  the  curious  anomaly  is  presented 
of  a  court  examining  the  whole  testimony  of  a  cause,  inquiring 
into  and  deciding  on  the  extent  of  a  State's  interest,  without 
having  a  right  to  exercise  any  jurisdiction  in  the  case.  Can 
this  inquiry  be  made  without  the  exercise  of  jurisdiction  ?  " 

The  decree  of  the  Circuit  Court  ordering  a  restitution  of  the 
money  was  affirmed. 

Chrisar  v.  McDowell^  6  Wall.  863,  was  an  action  in  the 
Circuit  Court  against  General  McDowell  to  recover  possessibn 
of  property  held  by  him  as  an  officer  of  the  United  States 
which  had  been  set  apart  and  reserved  for  military  purposes. 
Though  this  was  set  up  by  him  as  part  of  his  defence,  it  does 
nob  appear  that  in  the  argument  of  counsel  for  the  government, 
or  ^n  the  opinion  of  the  court,  any  importance  was  attached  to 
thi3  circumstance ;  but  the  opinion  of  Mr.  Justice  Field  in  this 
court  examines  the  case  elaborately  on  the  question  whether 
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plaintiff  or  the  government  had  the  title  to  the  land.  If  the 
doctrine  now  contended  for  is  sound,  the  case  should  have  pro- 
ceeded no  further  on  the  suggestion,  not  denied,  that  the  prop- 
erty was  held  for  public  use  by  a  military  officer  under  orders 
from  the  President. 

Brovm  v.  Euger^  21  How.  305,  is  of  a  precisely  similar  char- 
acter, for  the  possession  of  the  military  arsenal  at  Harper's 
Perry,  in  which,  while  the  fact  of  its  possession  by  the  United 
States  was  set  out  in  the  bill  of  exceptions,  no  attention  is 
given  to  that  fact  in  the  opinion  of  this  court,  which  consists 
of  an  elaborate  examination  of  plaintiff's  title,  held  to  be 
insufficient. 

These  decisions  have  never  been  overruled.  On  the  con- 
trary, as  late  as  the  case  of  Davi%  v.  Qray^  16  Wall.  208, 
the  case  of  Oshom  v.  Bank  of  United  States  is  cited  with 
approval  sls  establishing  these  among  other  propositions: 
^^  Where  the  State  is  concerned,  the  State  should  be  made  a 
party,  if  it  can  be  done.  That  it  cannot  be  done,  is  a  sufficient 
reason  for  the  omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  the  officers  of  the  State  in  all  respects  as  if  the 
State  were  a  party  to  the  record.  In  deciding  who  are  parties 
to  the  suit,  the  court  will  not  look  beyond* the  record.  Making 
a  State  officer  a  party  does  not  make  the  State  a  party,  dlthotigh 
her  law  may  have  prompted  his  action^  and  the  State  may  stand 
behind  him  as  a  real  party  in  interest,  A  State  can  be  made  a 
party  only  by  shaping  the  bill  expressly  with  that  view,  as 
where  individuals  or  corporations  are  intended  to  be  put  in 
that  relation  to  the  case." 

Though  not  prepared  to  say  now  that  the  court  can  proceed 
against  the  officer  in  "all  respects"  as  if  the  State  were  a 
party,  this  may  be  taken  as  intimating  in  a  general  way  the 
views  of  the  court  at  that  time. 

The  Siren,  7  Wall  152,  and  The  Davis,  10  id.  15,  are  in- 
stances where  the  court  has  held  that  property  of  the  United 
States  may  be  dealt  with  by  subjecting  it  to  maritime  liens, 
where  this  can  be  done  without  making  the  United  States  a 
party. 

This  examination  of  the  cases  in  this  court  establishes  clearly 
this  result:  that  the  proposition  that  when  an  individual  is 
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sued  in  regard  to  property  which  he  holds  as  officer  or  agent 
of  the  United  States,  his  possession  cannot  be  disturbed  when 
.that  fact  is  broqght  to  the  attention  of  the  court,  has  been 
overruled  and  denied  in  every  case  \vhere  it  has  been  necessary 
to  decide  it,  and  that  in  many  others  where  the  record  shows 
that  the  case  as  tried  below  actually  and  clearly  presented  that 
defence,  it  was  neither  urged  by  counsel  nor  considered  by  the 
court  here,  though,  if  it  had  been  a  good  defence,  it  would 
have  avoided  the  necessity  of  a  long  inquiry  into  plaintiffs 
title  and  of  other  perplexing  questions,  and  have  quickly  dis- 
posed of  the  case.  And  we  see  no  escape  from  the  conclusion 
that  during  all  this  period  the  court  has  held  the  principle  to 
be  unsound,  and  in  the 'class  of  cases  like  the  present,  repre- 
sented by  Wilcox  V.  Jackson^  Brown  v.  Huger,  and  Grisar  v. 
McDowelly  it  was  not  thought  necessary  to  re-examine  a  propo- 
sition so  often  and  so  clearly  overruled  in  previous  well-con- 
sidered decisions. 

It  is  true  that  there  are  expressions  in  the  opinion  of  the 
court  in  the  case  of  Carr  v.  United  States^  98  U.  S.  488, 
which  are  relied  on  by  counsel  with  much  confidence  as  assert- 
ing a  different  doctrine. 

That  was  a  case  in  which  the  United  States  had  filed  a  bill 
in  the  Circuit  Court  for  the  District  of  California  to  quiet  title 
to  the  land  on  which  a  marine  hospital  had  been  built.  To 
rebut  the  evidence  of  title  offered  by  the  plaintiffs,  the  defend- 
ant had  relied  on  certain  judgments  rendered  in  the  State 
courts,  in  which  the  unsuccessful  parties  set  up  title  in  the 
United  States,  under  which  they  claimed.  It  appeared  that 
the  person  who  was  district  attorney  of  the  United  States  bad 
defended  these  actions,  and  the  question  under  discussion  was 
whether  the  United  States  was  estopped  by  the  proceeding?  so 
as  to  be  unable  to  sustain  the  suit  to  quiet  title.  After  stating 
the  general  doctrine  that  the  United  States  cannot  be  sued 
without  her  consent,  and  the  further  proposition  that  no  such 
consent  can  be  given  except  by  Congress,  which  is  a  sufficient 
reason  why  they  cannot  be  concluded  by  an  action  to  which 
they  are  not  parties,  the  learned  justice  who  delivered  the 
opinion  proceeded  to  make  some  remarks  as  to  cases  in  which 
actions  would  or  would  not  lie  against  officers  of  the  govern- 
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ment  in  relation  to  property  of  the  United  States  in  their  pos- 
session. As  these  remarks  were  not  necessary  to  the  decision 
of  tlie  point  then  in  question,  as  the  action  was  equally  incon- 
clusive against  the  United  States,  whether  the  persons  sued 
were  officers  of  the  government  or  not,  these  remarks,  if  they 
have  the  meaning  which  counsel  attribute  to  them,  must  rest 
for  their  weight  as  authority  on  the  high  character  of  the  judge 
who  delivered  them,  and  not  on  that  of  the  court  which  decided 
the  case. 

That  the  United  States  are  not  bound  by  a  judgment  to 
which  they  are  not  parties,  an^  that  no  officer  of  the  govern- 
ment can,  by  defending  a  suit  against  private  persons,  conclude 
the  United  States  by  the  judgment,  was  sufficient  to  decide 
that  case,  and  was  all  that  was  decided. 

The  fact  that  the  property  which  is  the  subject  of  this  con- 
troversy is  devoted  to  public  uses,  is  strongly  urged'  as  a  reason 
why  those  who  are  so  using  it  under  the  authority  of  the 
United  States  shall  not  be  sued  for  its  possession  even  by  one 
who  proves  a  clear  title  to  that  possession.  In  this  connection 
many  cases  of  imaginary  evils  have  been  suggested,  if  the  con- 
trary doctrine  should  prevail.  Among  these  are  a  supposed 
seizure  of  vessels  of  war^  and  invasions  of  forts  and  arsenals 
of  the  United^States.  Hypothetical  cases-  of  great  evils  may 
be  suggested  by  a  particularly  fruitful  imagination  in  regard 
to  almost  every  law  upon  which  depend  the  rights  of  the  indi- 
vidual or  of  the  government,  and  if  the  existence  of  laws  is 
to  depend  upon  their  capacity  to  withstand  such  criticism,  the 
whole  fabric  of  tlie  law  must  fail. 

The  cases  already  cited  of  Meiffs  v.  Me  Clung y  Wilcox  v.  Jack- 
sofir  Oeorgia  v.  Madrazo^  Grisar  v.  McDowell^  Bruwri  v.  Suffer, 
and  Osbom  v.  Bank  of  United  States,  necessarily  involved  this 
question,  for  the  property  recovered  by  the  plaintiff  in  the 
case  of  Meiffs  v.  Mc  Clung  was  a.  garrison  and  barracks  tl\fiii 
in  use  for  such  purposes  by  the  officers  of  the  United  States 
who  were  sued.  In  Wilcox  v.  JacAr«(7n,  an  action  was  brought 
to  recover,  among  other  things,  a  fort  which  had  been  in  the 
occupation  of  the  United  States  for  thirty  y^^rs^^and  whidi  was 
then  occupied  by  an  officer  ^of  the  army  of  the  United  Stat^ 
and  his  command.    In  Osbom  v.  Bank  of  United  Stg^ttiy  £Iie 
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money  sued  for  and  recovered  by  the  final  decree  of  this,  eourt 
was  claimed  by  the  State  of  Ohio  as  part  of  her  public  funds, 
and  devoted  by  her  laws  to  public  uses  in  all  the  exigencies 
of  the  public  service;  so  that  the  authorities  we  have  exam- 
ined, if  they  are  worth  anything,  meet  this  objection  as  they 
meet  the  others  which  we  have  considered. 

The  objection'is  also  inconsistent  with  the  principle  involved 
in  the  last  two  clauses  of  article  5  of  the  amendments  to  the 
Constitution  of  the  United  States,  whose  language  is:  "That 
no  person  .  .  .  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation." 

Conceding  that  the  property  in  controversy  in  this  case  is 
devoted  to  a  proper  public  use,  and  that  this  has  been  done  by 
those  having  authority  to  establish  a  cemetery  and  a  fort,  the 
verdict  of  the  jury  finds  that  it  is  and  was  the  private  property 
of  the  plaintiff,  and  was  taken  without  any  process  of  }aw  and 
without  any  compensation.  Undoubtedly  those  provisions  of 
the  Constitution  are  of  that  character  which  it  is  intended  the 
courts  shall  enforce,  when  cases  involving  their  operation  and 
effect  are  brought  before  them.  The  instances  in  which  the 
life  and  liberty  of  the  citizen  have  been  protected  by  the  judi- 
cial writ  of  habeas  corpus  are  too  familiar  to  need  citation,  and 
many  of  these  cases,  indeed  almost  all  of  them,  are  those  in 
which  life  or  liberty  was  invaded  by  persons  assuming  to  act 
under  the  authority  of  the  government.  JEx  parte  Milliffony 
4  Wall.  2. 

If  this  constitutional  provision  is  a  sufficient  authority  for 
the  court  to  interfere  to  rescue  a  prisoner  from  the  hands  of 
those  holding  him  under  the  asserted  authority  of  the  govern- 
ment, what  reason  is  there  that  the  same  courts  shall  not  give 
remedy  to  the  citizen  whose  property  has  been  seized  without 
due  process  of  law,  and  devoted  to  public  use  without  just 
compensation  ? 

Looking  at  the  question  upon  principle,  and  apart  from  the 
authority  of  adjudged  cases,  we  think  it  still  clearer  that  this 
branch  of  the  defence  cannot  be  maintained.  It  seems  to  be 
opposed  to  all  the  principles  upon  which  the  rights  of  the  citi- 
zen, when  brought  in  collision  with  the  acts  of  the  government, 
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must  be  determined.  In  each  cases  there  is  no  safety  for  the 
citizen,  except  in  the  protection  of  the  judicial  tribunals,  for 
rights  which  have  been  invaded  by  the  o£Bcers  of  the  govern- 
ment,  professing  to  act  in  its  name.  There  remains  to  him  but 
the  alternative  of  resistance,  which  may  amount  to  crime. 
The  position  assumed  here  is  that,  however  clear  his  rights,  no 
remedy  can  be  afforded  to  him  when  it  is  seen  that  his  oppo- 
lent  is  an  officer  of  the  United  States,  claiming  to  act  under 
its  authority ;  for,  as  Mr.  Chief  Justice  Marshall  says,  to  ex- 
amine whether  this  authority  is  rightfully  assumed  is  the  exer- 
cise of  jurisdiction,  and  must  lead  to  the  decision  of  the  merits 
of  the  question.  The  objection  of  the  plaintiffs  in  error  neoea- 
sarily  forbids  any  inquiry  into. the  truth  of  the  assumption  that 
the  parties  setting  up  such  authority  are  lawfully  possessed  of 
it ;  for  the  argument  is  that  the  formal  suggestion  of  the  exist- 
ence of  such  authority  forbids  any  inquiry  into  the  truth  of 
the  saggestion. 

But  why  should  not  the  truth  of  the  su^estion  and  the 
lawfulness  of  the  authority  be  made  the  subject  of  judicial 
investigation  ? 

In  the  case  supposed,  the  court  has  before  it  a  plaintiff  capa- 
ble of  suing,  a  defendant  who  has  no  personal  exemption  from 
suit,  and  a  cause  of  action  c(^nizable  in  the  court,  —  a  C€tBe 
within  the  meaning  of  that  term,  as  employed  in  the  Constitu- 
tion and  defined  by  the  decisions  of  this  court.  It  is  to  be 
presumed  in  favor  of  the  jurisdiction  of  the  court  that  the 
plaintiff  may  be  able  to  prove  the  right  which  he  asserts  in 
his  declaration. 

What  is  that  right  as  established  by  the  verdict  of  the  jury 
in  this  case  ?  It  is  the  right  to  the  possession  of  the  homestead 
of  plaintiff.  A  right  to  recover  that  which  has  been  taken 
from  him  by  force  and  violence,  and  detained  by  the  strong 
hand.  This  right  being  clearly  established,  we  are  told  that 
the  court  can  proceed  no  further,  because  it  appears  that  cer- 
tain military  officers,  acting  under  the  orders  of  the  President, 
have  seized  this  estate,  and  converted  one  part  of  it  into  a 
military  fort  and  another  into  a  cemetery. 

It  is  not  pretended,  as  the  case  now  stands,  that  the  Presi- 
dent had  any  lawful  authority  to  do  tbis^  or  tliat  the  legislative 


220  United  States  v.  Lee.  [Sup.  Ot 

body  could  give  him  any  such  authority  except  upon  payment 
of  just  compensation.  The  defence  stands  here  solely  upon 
the  absolute  immunity  from  judicial  inquiry  of  every  one  who 
asserts  authority  from  the  executive  branch  of  the  government, 
however  clear  it  may  be  made  that  the  executive  possessed 
no  such  power.  Not  only  no  such  power  is  given,  but  it  is 
absolutely  prohibited,  both  to  the  executive  and  the  legisla- 
tive, to  deprive  any  one  of  life,  liberty,  or  property  without 
due  process  of  law,  or  to  take  private  property  without  just 
compensation. 

These  provisions  for  the  security  of  the  rights  of  the  citizen 
stand  in  the  Constitution  in  the  same  connection  and  upon  the 
same  ground,  as  they  regard  his  liberty  and  his  property.  It 
cannot  be  denied  that  both  were  intended  to  be  enforced  by 
the  judiciary  as  one  of  the  departments  of  the  government 
established  by  that  Constitution.  As  we  have  already  said,  the 
writ  of  habeas  corpus  has  been  often  used  to  defend  the  liberty 
of  the  citizen,  and  even  his  life,  against  the  assertion  of  unlaw- 
ful authority  on  the  part  of  the  executive  and  the  legislative 
branches  of  the  government.  See  £x  parte  MiUigany  4  Wall.  2 ; 
KUboum  V.  Thompson^  103  U.  S.  168. 

No  man  in  this  country  is  so  high  that  he  is  above  the  law. 
No  officer  of  the  law  may  set  that  law  at  defiance  with  impu- 
nity. All  the  officers  of  the  government,  from  the  highest  to 
the  lowest,  are  creatures  of  the  law,  and  are  bound  to  obey  it. 

It  is  the  only  supreme  power  in  our  system  of  government, 
and  evei*y  man  who  by  accepting  office  participates  in  its 
functions  is  only  the  more  strongly  bound  to  submit  to  that 
supremacy,  and  to  observe  the  limitations  which  it  imposes 
upon  the  exercise  of  the  authority  which  it  gives. 

Courts  of  justice  are  established^  not  only  to  decide  upon  the 
controverted  rights  of  the  citizens  as  against  each  other,  but 
also  upon  rights  in  controversy  between  them  and  the  gov- 
ernment; and  the  docket  of  this  court  is  crowded  with  con- 
troversies of  the  latter  class. 

Shall  it  be  said,  in  the  face  of  all  this,  and  of  the  acknowl- 
edged right  of  the  judiciary  to  decide  in  proper  cases,  statutes 
which  have  been  passed  by  both  branches  of  Congress  and 
approved  by  the  President  to  be  unconstitutional,  that  the 


Oct.  1882.]  United  States  v.  Lee.  221 

courts  cannot  give  a  remedy  when  the  citizen  has  been  de- 
prived of  his  property  by  force,  his  estate  seized  and  converted 
to  the  use  of  the  government  without  lawful  authority,  with- 
out process  of  law,  and  without  compensation,  because  the 
President  has  ordered  it  and  his  officers  are  in  possession  ? 

If  such  be  the  law  of  this  country,  it  sanctions  a  tyranny 
which  has  no  existence  in  the  monarchies  of  Europe,  nor  *in 
any  other  government  which  has  a  just  claim  to  well-regulated 
liberty  and  the  protection  of  personal  rights. 

It  cannot  be,  then,  that  when,  in  a  suit  between  two  citizens 
for  the  ownership  of  real  estate,  one  of  them  has  established 
his  right  to  the  possession  of  the  property  according  to  all  the 
forms  of  judicial  procedure,  and  by  the  verdict  of  a  jury  and 
the  judgment  of  the  court,  the  wrongful  possessor  can  say 
successfully  to  the  court.  Stop  here,  I  hold  by  order  of  the 
President,  and  the  progress  of  justice  must  be  stayed.  That, 
though  the  nature  of  the  controversy  is  one  peculiarly  appro- 
priate to  the  judicial  function,  though  the  United  States  is  no 
party  to  the  suit,  though  one  of  the  three  great  branches  of  the 
government  to  which  by  the  Constitution  this  duty  has  been 
assigned  has  declared  its  judgment  after  a  fair  trial,  the  unsuc- 
cessful party  can  interpose  an  absolute  veto  upon  that  judgment 
by  the  production  of  an  order  of  the  Secretary  of  War,  which 
that  officer  had  no  more  authority  to  make  than  the  humblest 
private  citizen. 

The  evils  supposed  to  grow  out  of  the  possible  interference 
of  judicial  action  with  the  exercise  of  powers  of  the  government 
essential  to  some  of  its  most  important  operations,  will  be  seen 
to  be  small  indeed  compared  to  this  evil,  and  much  diminished, 
if  they  do  not  wholly  disappear,  upon  a  recurrence  to  a  few 
considerations. 

One  of  these,  of  "ho  little  significance,  is,  that  during  the 
existence  of  the  government  for  now  nearly  a  century  under 
the  present  Constitution,  with  this  principle  and  the  practice 
under  it  well  established,  no  injury  from  it  has  come  to  that 
government.  Duripg  this  time  at  least  two  wars,  so  serious  as 
to  call  into  exercise  all  the  powers  and  all  the  resources  of  the 
government,  have  been  conducted  to  a  successful  issue.  One 
of  these  was  a 'great  civil  war,  such  as  the  world  has  seldom 
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known,  which  strained  the  powers  of  the  national  government 
to  their  utmost  tension.  In  the  course  of  this  war  persons 
hostile  to  the  Union  did  not  hesitate  to  invoke  the  powers  of 
the  courts  for  their  protection  as  citizens,  in  order  to  cripple 
the  exercise  of  the  authority  necessary  to  put  down  the  re- 
bellion ;  yet  no  improper  interference  with  the  exercise  of  that 
authority  was  permitted  or  attempted  by  the  courts.  Stat€  of 
JUissiesippi  v.  Johnson^  4  Wall.  475 ;  Stale  of  Georgia  v.  iStanton, 
6  id.  50  ;  State  of  Georgia  v.  Grant,  id.. 241;  JEz  parU  TarUt, 
18  id.  897. 

Another  consideration  is,  that  since  the  tTnited  States  can- 
not be  made  a  defendant  to  a  suit  concerning,  its  property,  and 
no  judgment  in  any  suit  against  an  individual  who  has  pos- 
session or  control  of  such  property  can  bind  or  conclude  the 
government,  as  is  decided  by  this  court  in  the  case  of  Carr  v. 
United  States,  already  referred  to,  the  government  is  always  at 
liberty,  notwithstanding  any  such  judgment,  to  avail  itself  of 
all  the  remedies  which  the  law  allows  to  every  person,  natural 
or  artificial,  for  the  vindication  and  assertion  of  its  rights. 
Hence,  taking  the  present  case  as  an  illustration,  the  United 
States  may  proceed  by  a  bill  in  chancery  to  quiet  its  title,  in 
aid  of  which,  if  a  proper  case  is  made,  a  writ  of  injunction 
may  be  obtained.  Or  it  may  bring  an  action  of  ejectment,  in 
which,  on  a  direct  issue  between  the  United  States  as  plaintiff, 
and  the  present  plaintiff  as  defendant,  the  title  of  the  United 
States  could  be  judicially  determined.  -  Or,  if  satisfied  that  its 
title  has  been  shown  to  be  invalid,  and  it  still  desires  to  use 
the  property,  or  any  part  of  it,  for  the  purposes  to  which  it  is 
now  devoted,  it  may  purchase  such  property  by  fair  n^oti- 
ation,  or  condemn  it  by  a  judicial  proceeding,  in  which  a  just 
compensation  shall  be  ascertained  and  paid  according  to  the 
Constitution. 

If  it  be  said  that  the  proposition  here  established  may  sub- 
ject the  property,  the  officers  of  the  United  States,  and  the 
performance  of  their  indispensable  functions  to  hostile  proceed- 
ings in  the  State  courts,  the  answer  is,  that  no  case  can  arise  in 
a  State  court,  where  the  interests,  the  property,  the  rights,  or 
the  authority  of  the  Federal  government  may  come  in  question, 
which  cannot  be  removed  into  a  court  of  the  United  States 
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under  existing  laws.  In  all  cases,  therefore,  where  such 
questions  can  arise,  they  are  to  be  decided,  at  the  option  of  the 
parties  representing  the  United  States,  in  courts  which  are  the 
creation  of  the  Federal  government. 

The  slightest  consideration  of  the  nature,  the  character,  the 
organization,  and  the  powei*s  of  these  courts  will  dispel  any 
fccir  of  serious  injury  to  the  government  at  their  hands. 

While  by  the  Constitution  the  judicial  department  is  recog- 
nized as  one  of  the  three  great  branches  among  which  all  the 
powera  and  functions  of  the  government  are  distributed,  it  is 
inherently  the  weakest  of  them  all. 

Dependent  as  its  courts  are  for  the  enforcement  of  their 
judgments  upon  officers  appointed  by  the  executive  and  remov- 
able at  his  pleasure,  with  no  patronage  and  no  control  of  the 
purse  or  the  sword,  their  power  and  influence  rest  solely  upon 
the  public  sense  of  the  necessity  for  the  existence  of  a  tribunal 
to  which  all  may  appeal  for  the  assertion  and  protection  of 
rights  guaranteed  by  the  Constitution  and  by  tlie  laws  of  the 
land,  and  on  the  confidence  reposed  in  the  soundness  of  their 
decisions  and  the  purity  of  their  motives. 

From  such  a  tribunal  no  well-founded  fear  can  be  enter- 
tained of  injustice  to  the  government,  or  of  a  purpose  to 
obstruct  or  diminish  its  just  authority. 

The  Circuit  Court  was  competent  to  decide  the  issues  in  this 

case  between  the  parties  that  were  before  it;  in  the  principles 

on  which  these  issues  were  decided  no  error  has  been  found ; 

and  its  judgment  is 

Affirmed. 

Mb.  Justice  Gray,  with  whom  concurred  Me.  Chief  Jus- 
tice Waite,  Mr.  Justice  Bradley,  and  Mb.  Justice 
Woods,  dissenting. 

Mb.  Justice  Gray.  The  Chief  Justice,  Mr.  Justice  Brad- 
ley, Mr.  Justice  Woods,  and  myself  are  unable  to  concur  in 
th^  iudgment  of  the  majority  of  the  court.  The  case  so  deeply 
affectd  the  sovereignty  of  the  United  States,  and  its  relations 
to  the  citizen,  that  it  is  fit  to  announce  the  grounds  of  our 
dissent. 
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The  action  is  ejectment,  originally  brought  by  George  W.  P. 
C.  Lee  against  Frederick  Kaufman  and  Richard  P.  Strong  in  a 
court  of  the  State  of  Virginia,  to  recover  possession  of  a  tract 
of  land  known  as  Arlington,  of  which  the  plaintifiE  alleged  that 
he  was  seized  in  fee. 

The  whole  tract,  having  been  advertised  for  sale  for  non- 
payment of  direct  taxes  lawfully  assessed  upon  it,  and  having 
been  selected  for  government  use  for  war,  military,  chari- 
table, and  educational  purposes  by  the  President  of  tlie  United 
States  under  the  power  conferi'ed  on  him  by  the  act  of  Con- 
gress of  Feb,  6,  1863,  c.  21,  was  accordingly,  in  1864,  bid 
ofiE  to  the  United  States  at  the  tax  sale ;  and  for  many  years 
has  been,  and  now  is,  held  and  occupied  by  the  United  States, 
through  Kaufman  and  Strong  in  charge  thereof,  under  the 
certificate  of  sale  of  the  tax  commissioners,  and  for  the  purposes 
aforesaid,  and  also  under  orders  of  the  Secretary  of  War,  part 
of  it  for  a  military  station,  and  the  rest  as  a  national  cemetery 
for  the  burial  of  deceased  soldiers  and  sailors.  These  facts 
were  made  to  appear  at  three  stages  of  the  case. 

Firsts  They  were  stated  in  a  petition  filed  by  Kaufman  and 
Strong  in  the  State  court,  for  the  removal  of  the  case  into  the 
Circuit  Court  of  the  United  States  under  sect.  643  of  the  Re- 
vised Statutes,  on  the  ground  that  the  defendants  were  ofiicers 
of  the  United  States,  and  holding  the  land  by  title  derived 
from  officers  of  the  United  States,  acting  under  a  revenue  law 
of  the  United  States,  the  validity  of  which  was  affected.  That 
petition  was  granted  and  the  case  removed  accordingly. 

Second^  They  were  stated  in  a  suggestion  and  motion,  filed 
by  the  Attorney-General  4n  the  Circuit  Court  of  the  United 
'States  before  trial,  protesting  against  the  jurisdiction  of  the 
court  and  moving  for  a  stay  of  proceedings ;  which  was  de- 
murred to  by  the  plaintiff,  and  overruled  by  the  court. 

Thirds  They  were  proved  by  the  evidence  produced  by  each 
party  at  the  trial,  and  were  assumed  in  the  instructions  given 
as  well  as  in  those  requested.  One  of  the  instructions  re- 
quested by  the  defendants  'was  as  follows :  "  If  the  jury  believe 
from  the  evidence  that  the  United  States  is  in  the  possession 
of  .the  property  in  controverisy,  through  its  officers  and  agents 
charged  with  the  control  of  the  same;  that  the  defendants 
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occupy  the  mime  only  as  such  officers  and  agents,  in  obedience 
to  orders  of  the  War  Department  of  the  United  States,  and 
making  no  claim  of  right  to  the  title  or  possession  thereof, 
except  as  such  officers;  that  the  United  States  is  using  the 
same  as  a  national  cenietei*y  for  the  burial  of  deceased  soldiers, 
and  as  a  fort  and  reserve  connected  therewith,  claiming  the 
title'  thereto  under  the  certificate  of  sale  proved  in  this  cause ; 
then  the  verdict  must  be  for  the  defendants."'  The  court  re- 
fused this  instruction,  and  gave  the  following :  ^'  If  the  jury 
believe  from  the  evidence  that  at  the  institution  of  this  suit 
the  premises  in  controversy  were,  or  that  any  part  thereof  was, 
under  the  chai'ge  and  in  the  occupation  or  possession  of  the 
defendants  Strong  and  Kaufman,  or  either  of  them,  under  the 
direction  of  the  government  of  the  United. States,  or  of  any 
department  or  officer  thereof,  then  such  occupation  or  posses- 
sion is  sufficient  to  enable  the  plaintiff  to  maintain  bis  action 
against  them  respectively  for  the  premises  so  occupied  or 
possessed  by  them  respectively." 

The  court  submitted  the  case  to  the  jury  under  further  in- 
structions, which  permitted  them  to  find  for  the  plaintiff  upon 
the  ground  that  the  certificate  of  sale  for  taxes  was  invalid  as 
against  him,  and  had  vested  no  legal  title  in  the  United  States. 
The  jury  returned  a  verdict,  upon  which  judgment  was  ren- 
dered, that  the  plaintiff  recover  possession  of  the  premises, 
partly  against  Kaufman  and  partly  against  Strong.  Writs  of 
error  were  sued  out  by  the  United  States,  and  by  Kaufman 
and  Strong,  and  the  case  has  been  argued  upon  both  these 
writs  of  error. 

This  is  not  an  action  of  trespass  to  recover  damages  only. 
Nor  is  it  an  action  to  recover  property  violently  and  suddenly 
wrested  from  the  owner  by  officers  of  the  government  without 
its  directions  and  without  color  of  title  in  the  government. 
But  it  is  brought  to  recover  possession  of  land  which  the  United 
States  have  for  years  held,  and  still  hold,  for  military  and  other 
public  purposes,  claiming  title  under  a  certificate  of  sale  for 
direct  taxes,  which  is  declai'ed  by  the  act  of  Congress  of  June  7, 
1862,  c.  98,  sect.  7,*  to  be  prima  facte  evidence  of  the  regular- 
ity and  validity  of  the  sale  and  of  the  title  of  the  purchaser,  and 
which  has  been  defined  by  this  court  as  a  ^^  public  act  which  is 
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the  equivalent  of  oflSce  found."  Bennett  ▼.  Hunter,  9  Wall. 
826,  836. 

The  principles  upon  which  we  are  of  opinion  that  the  court 
below  had  no  authority  to  try  the  question  of  the  validity  of 
the  title  of  the  United  States  in  this  action,  and  that  this  court 
has  therefore  no  authority  to  pass  upon  that  question,  may  be 
briefly  stated. 

The  sovereign  is  not  liable  to  be  sued  in  any  judicial  tribunal 
without  its  consent.  The  sovereign  cannot  hold  property  ex- 
cept by  agents.  To  maintain  an  action  for  the  recovery  of 
possession  of  property  held  by  the  sovereign  through  its  agents, 
not  claiming  any  title  or  right  in  themselves,  but  only  as  the 
representatives  of  the  sovereign  and  in  its  behalf,  is  to  maintain 
an  action  to  recover  possession  of  the  property  against  the 
sovereign ;  and  to  invade  such  possession  of  the  agents,  by  ex- 
ecution or  other  judicial  process,  is  to  invade  the  possession  of 
the  sovereign,  and  to  disregard  the  fundamental  maxim  that  the 
sovereign  cannot  be  sued. 

That  maxim  is  not  limited  to  a  monarchy,  but  is  of  equal 
force  in  a  republic.  In  the  one,  as  in  the  other,  it  is  essential 
to  the  common  defence  and  general  welfare  that  the  sovereign 
should  not,  without  its  consent,  be  dispossessed  by  judicial  pro- 
cess of  forts,  arsenals,  military  posts,  and  ships  of  war,  neces- 
sary to  guard  the  national  existence  against  insurrection  and 
invasion ;  of  custom-houses  and  revenue  cutters,  employed  in 
the  collection  of  the  revenue ;  or  of  light-houses  and  light-ships, 
established  for  the  security  of  commerce  with  foreign  nations 
and  among  the  diflEerent  parts  of  the  country. 

These  principles  appear  to  us  to  be  axioms  of  public  law, 
which  would  need  no  reference  to  authorities  in  their  support, 
were  it  not  for  the  exceeding  importance  and  interest  of  the 
case,  the  great  ability  with  which  it  has  been  argued,  and  the 
diflFerence  of  opinion  that  has  been  manifested  as  to  the  extent 
and  application  of  the  precedents. 

The  exemption  of  the  United  States  from  being  impleaded 
without  their  consent  is,  as  has  often  been  affirmed  by  this  court, 
as  absolute  as  that  of  the  Crown  of  England  or  any  other  sov- 
ereign. In  Cohens  v.  Virginia,  6  Wheat.  264, 411,  Mr.  Chief  Jus- 
tice Marshall  said :  "  The  universally  received  opinion  is,  that 
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no  suit  can  be  commenced  or  proeecated  against  the  United 
States,"  In  Beers  y.  Arkansas,  20  How.  627, 529,  Mr.  Chief  Jus- 
tice Taney  said :  ^*  It  is  an  established  principle  of  jarisprudence 
in  all  civilized  nations  that  the  sovereign  cannot  be  sued  in  its 
own  courts,  or  in  any  other,  without  its  consent  and  permission ; 
but  it  may,  if  it  thinks  proper,  waive  this  privil^e,  and  permit 
itself  to  be  made  a  defendant  in  a  suit  by  individuals,  or  by 
another  State ;  and  as  this  permission  is  altogether  voluntary  on 
tbe'pdrt  of  the  sovereignty,  it  follows  that  it  may  prescribe  the 
terms  and  conditions  on  which  it  consents  to  be  sued,  and  the 
manner  in  which  the  suit  shall  be  conducted,  and  may  with- 
draw its  consent  whenever  it  may  suppose  that  justice  to  the 
public  requires  it."  In  the  same  spirit,  Mr.  Justice  Davis, 
deliveriDg  the  judgment  of  the  court  in  Nichois  v.  United  StqteSj 
7  Wall.  122,  126,  said:  *^ Every  government  has  an  inherent 
right  to  protect  itself  against  suits,  and  if,  in  the  liberality  of 
l^slation,  they  are  permitted,  it  is  only  on  such  terms  and 
conditions  as  are  prescribed  by  statute.  The  principle  is 
fundamental,  applies  to  every  sovereign  power,  and,  but  for 
the  protection  which  it  affords,  the  government  would  be 
unable  to  perform  the  various  duties  for  which  it  was  created." 
See  also  United  States  v.  Clarke^  8  Pet.  436,  444 ;  Ckry  v. 
CuHis,  3  How.  286,  245,  256 ;  United  StaUs  v.  MeLemore, 
4  id.  286, 289;  Hill  v.  United  States,  9  id.  886,  889 ;  Beeside  v. 
Walker,  11  id.  272,  290 ;  De  Groot  v.  United  States,  6  Wall. 
419,  431 ;  United  States  v.  Eckford,  6  id.  484,  488 ;  3%«  Siren, 
7  id.  152,  154 ;  The  Davis,  10  id.  15,  20 ;  United  States  v. 
O'Keefe,  11  id.  178;  Case  v.  TerreU,  id.  199,  201;  Carr  v. 
United  States,  98  U.  S.  433,  437 ;  United  States  v.  Thompsonj 
id.  486,  489 ;  Railroad  Company  v.  Tennessee,  101  id.  837 ; 
Railroad  Company  v.  Alabama,  id.  882. 

The  English  authorities  from  the  earliest  to  the  latest  times 
show  that  no  action  can  be  maintained  to  recover  the  title  or 
possession  of  land  held  by  the  crown  by  its  officers  or  servants, 
and  leave  no  doubt  that  in  a  case-  like  the  one  before  us  the 
proceedings  would  be  stayed  at  the  suggestion  of  the  Attorney- 
General  in  behalf  61  the  crown. 

Our  citations  will-  be  confined  to  the  time  since  Magna 
Charta  declared  that  no  man  should  be  taken  or  imprisoned. 


228  United  States  v.  Lee.  [Sup.  Ct 

or  be  disseized  of  his  freehold  or  liberties  or  free  easterns,  or  be 
oatlawed  or  exiled  or  in  auy  way  destroyed,  or  be  passed  upon 
or  condemned,  but  by  the  lawful  judgment  of  his  peers,  or  by 
the  law  of  the  land,— which  is  the  origin  of  the  provision, 
embodied  in  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States,  that  no  man  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 

The  earliest  authority  to  be  referred  to  is  Bracton,  who 
wrote  in  the  reign  of  Henry  III.,  and  who,  in  the  famous 
passage  of  his  first  book,  af&rms  that  the  King  ought  not  to 
be  subject  to  man,  but  to  God  and  to  the  law,  because  the  law 
makes  the  King ;  and  therefore  the  King  should  ascribe  to  the 
law  what  the  law  ascribes  to  him,  namely,  dominion  and  power, 
for  there  is  no  King  where  reigns  will  and  not  law.  Ip$e  autem 
rex  non  debet  esse  sub  homines  sed  sub  Deo  et  sub  lege^  quia  lex 
facit  regem.  Attribuat  igitur  rex  legi^  quod  lex  (Utribuit  ei, 
videlicet^  dominium  et  potestatem^  non  est  enim  rex,  ubi  domtna- 
tur  voluntas  et  non  lex.     Bract.  6  i. 

Yet  no  one  states  more  strongly  than  Bracton  the  exemption 
of  the  King  from  being  sued  without  his  consent  in  such  a  case 
as  this  i  for  he  says  that  one  who  has  been  disseized  by  the 
King,  or  by  his  bailiffs  in  his  name,  per  dominum  regem  vel 
ballivos  sv^s  nomine  suo^  or,  as  he  elsewhere  says,  whom  the 
King,  or  any  one  in  hb  behalf  or  in  his  name,  aliquis  pro  eo  vel 
nomine  «uo,  has  ejected,  cannot,  even  if  the  disseisin  be  mani- 
fest, prosecute  an  assise  to  recover  possession  of  the  land  with- 
out the  King*s  consent,  but  must  await  his  pleasure  whether 
the  assise  shall  proceed  or  not,  expectanda  erit  voluntas  domini 
regis  quod  procedat  assisa  vel  non  procedat.  Bract.  168  6, 171  i, 
212  a. 

Lord  Coke  tells  us  that  before  the  Statute  of  Westminster  I. 
(8  Edw.  I.),  c.  24,  if  an  officer  of  the  King,  by  mere  color  of 
his  office,  and  not  by  the  King's  command,  disseized  a  man  of 
his  freehold,  the  only  remedy  was  by  petition  to  the  King; 
and  that  it  was  to  relieve  against  this  evil  that  the  statute 
enacted  that  no  escheator,  sheriff,  or  other  bailiff  of  the  King, 
^^  by  color  of  his  office,  without  special  warrant  or  command- 
ment, or  authority  cei*tain  pertaining  to  his  office,"  should 
disseize  any  man  of  his  freehold,  and  that,  if  he  should  do  so, 
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the  disseizee  might  at  his  election  proceed  either  by  petition  to 
the  King,  or  by  assise  of  novel  disseisin  at  the  common  law, 
and  the  officer  shoald  pay  double  damages  to  the  plaintiff,  and 
a  heavy  fine  to  the  King,  for  doing  injury  in  his  name  to  the 
subject.  2  Inst.  206,  -207.  But  when  the  entry  of  the  officer 
was  by  the  King's  command,  though  without  authority  of  law, 
that  statute  had  no  application. 

Accordingly  in  Staunford's  Exposition  of  the  King's  Pre- 
rogative, c.  22,  it  is  laid  down :  *^  Petition  is  all  the  remedy 
the  subject  hath  when  the  King  seizeth  his  land,  or  taketh 
away  his  goods  from  him,  having  no  title  by  order  of  his  laws 
BO  to  do,  in  which  case  the  subject  for  his  remedy  is  driven  to 
sue  unto  his  sovereign  lord  by  way  of  petition  ;  for  other  rem- 
edy hath  he  not."  Staunf.  Prerog.,  |ol.  72'i.  ^^  Also  whereas 
the  King  doth  enter  upon  me,  having  no  title  by  matter  of 
record  or  otherwise,  and  put  me  out,  and  detains  the  possession 
from  me,  that  I  cannot  have  it  again  by  entry  without  suit,  I 
have  then  no  remedy  but  only  by  petition.  But  if  I  be  suf- 
fered to  enter,  my  entry  is  lawful,  and  no  intrusion.  Or  if  the 
King  grant  over  the  lands  to  a  stranger,  then  is  my  petition 
determined,  and  I  may  now  enter  or  have  my  assise  by  order 
of  the  common  law  against  the  said  stranger,  being  the  King's 
patentee."  ^^  When  his  Highness  seizeth  by  his  absolute 
power  contrary  to  the  order  of  his  laws,  although  I  have  no 
remedy  against  him  for  it  but  by  petition,  for  the  dignity's 
sake  of  his  person,  yet  when  the  cause  is  removed  and  a 
common  person  hath  the  possession,  then  is  my  assise  revived, 
for  now  the  patentee  entereth  by  his  own  wrong  and  intru- 
sion, and  not  by  any  title  that  the  King  giveth  him,  for 
the  King  had  never  title  nor  possession  to  give  in  that  case." 
Fol.  74  b. 

In  the  reign  of  Elizabeth,  it  was  resolved  by  all  the  judges 
of  England,  that  ^^  when  the  King  was  seized  of  any  estate  of 
inheritance  or  freehold  by  any  matter  of  record,  be  his  title  by 
matter  of  record  judicial  or  ministerial,  or  by  conveyance  of 
record,  or  by  matter  in  fact  and  found  by  office  of  record,  he 
who  has  right  could  not  by  the  common  law  have  any  traverse 
upon  which  he  was  to  have  amovecu  manum^  but  was  put  to  his 
petition  of  right  (in  nature  of  his  real  action  which  he  could 
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not  have  against  the  King,  because  the  King  by  his  writ  can- 
not command  himself)  to  be  restoi*ed  to  his  freehold  and  in- 
heritance;" unless,  indeed,  the  right  of  the  party  aggrieved 
appeared  by  the  same  record,  in  which  case  he  might  by  mon- 
Straus  de  droit  obtain  an  amoveas  manum.  Sadlers*s  Case^  4  Rep. 
54  i,  65  a. 

Lord  Hale  enumerates,  among  the  relative  prerogatives  of 
the  crown,  the  prerogative  **  of  his  possessions,  —  that  no  man 
can  enter  upon  him,  but  is  driven  to  his  suit  by  petition." 
Hale's  Analysis  of  the  Law,  sect.  9. 

The  law  laid  down  in  the  early  authorities  is  stated  in  the 
same  way  in  the  Digest  of  Chief  Baron  Comyns,  written  in 
the  first  half  of  the  last  century,  and  in  Chitty  on  the  Pre- 
rogative of  the  Crown,  published  in  1820;  and  Mr.  Chitty 
treats  the  action  of  ejectment  as  equivalent  in  this  aspect  to 
the  ancient  form  of  proceeding  by  assise.  Com.  Dig.  Preroga- 
tive, D.  78  ;  Chit.  Prerog.  889-848,  and  note  c. 

In  The  Queen  v.  Powell,  1  Q.  B.  852 ;  8.  c.  4  Per.  &  Da  v. 
719,  a  writ  of  mandamtAS  to  admit  to  a  copyhold  tenement  of 
a  manor  belonging  to  the  crown  having  been  directed  to  the 
steward  alone,  it  w^  contended  for  the  prosecutor  that  a  pre- 
vious decision,  requiring  the  writ  to  be  directed  to  the  lord  of 
the  manor  as  well  as  to  the  steward,  applied  only  to  cases 
where  the  lord  of  the  manor  was  a  subject,  and  that,  inasmuch 
as  there  could  be  no  mandamus  to  the  sovereign,  the  writ  must 
go  against  the  steward  alone.  But  Lord  Denman,  with  the 
concurrence  of  Justices  Littledale,  Williams,  and  Coleridge, 
quashed  the  writ  of  mandamus;  and,  after  observing  that 
doubtless  there  could  be  no  mandamus  to  the  sovereign,  but 
that  the  interests  of  the  crown  were'  to  be  as  much  guai*ded  as 
those  of  the  subject,  said :  ^^  And  if  the  interests  of  the  crown 
cannot  so  effectually  be  protected  by  a  writ  against  the  steward 
alone,  it  is  a  very  strong  reason  to  'show  that  such  a  writ  can- 
not be  sustained.  Indeed,  if  it  were  allowed,  it  is  not  certain 
of  being  effectual ;  for  if  the  advisers  of  the  crown  were  of 
opinion  that  its  interests  might  be  affected,  and  were  to  advise 
the  sovereign  either  to  order  the  steward  not  to  admit  the 
prosecutor  of  the  mandamus^  or  to  revoke  the  appointment  of 
the  steward,  this  court  could  not  grant  an  attachment  against 


Oct  1882.]  United  States  t;.  Lee..  281 

the  steward,  and  then  the  party  does  not  get  admitted.  And, 
indeed,  if  we  were  to  allow  a  mandaimis  to  the  stewai*d  alone, 
and  the  writ  were  obeyed,  the  property  of  the  crown  would  be 
affected  indirectly  by  the  mandamiui  to  the  steward  alone, 
when  it  cannot  be  affected  directly  by  making  the  sovereign  a 
party  to  the  mandamuB.^^  ^^But  in  the  case  where  there  is 
a  complaint  on  the  park  of  a  subject  against  the  crown  in  any 
matter  whatever,  the  course  is  to  proceed  by  petition  of  right, 
or  else  by  m(yMtran9  de  droits  or  traverse  of  ofSce,  as  the  case 
may  require.  These  proceedings  have  been  recognized  and 
acknowledged  for  many  centuries.  Such  proceedings  are  now 
very  much  out  of  use ;  and  few  instances  in  modem  times  have 
occurred  where  they  have  been  resorted  to ;  but  still  they  are 
what  must  be  resorted  to  if  any  dispute  arises.  They  are  prob- 
ably  expensive  and  tedious ;  but  these  considerations  are  not 
sufficient  for  our  dispensing  with  them;  we  have  no  more 
authority,  for  the  sake  of  convenience,  to  lay  them  aside  and 
introduQe  writs  or  other  proceedings  which  are  usually  adopted 
between  subject  and  subject,  amongst  which  these  writs  of  maiir 
damtu  are  to  be  reckoned,  than  to  introduce  writs  and  other 
proceedings,  now  solely  used  in  cases  of  prerogative,  in  causes 
between  subject  and  subject." 

In  The  Queen  t.  Commisnaners  of  the  2Vea«ury,  Law  Rep. 
7  Q.  B.  887,  894,  in  which  the  court  refused  to  grant  a  writ  of 
mandamus  to  the  Lords  Commissioners  of  the  Treasury  to  pay 
over  money  in  their  hands  as  servants  of  the  crown.  Lord  Chief 
Justice  Cockburn  said  that  it  did  not  follow,  because  the  prose- 
cutor had  no  remedy  except  that  of  applying  by  petition  to  the 
crown,  or  by  petition  to  Parliament,  that  the  court  could  issue 
a  writ  of  mandamus;  and  added :  ^^  I  take  it,  with  reference  to 
that  jurisdiction,  we  must  start  with  this  unquestionable  prin- 
ciple, that  when  a  duty  has  to  be  performed  (if  I  may  use  that 
expression)  by  the  crown,  this  court  cannot  claim,  even  in 
appearance,  to  have  any  power  to  command  the  crown;  the 
thing  is  out  of  the  question.  Over  the  sovereign  we  can  have 
no  power.  In  like  manner  where  the  parties  are  acting  as 
servants  of  the  crown,  and  are  amenable  to  the  crown,  whose 
servants  they  are,  they  are  not  amenable  to  us  in  the  exercise 
of  our  prerogative  jurisdiction." 
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In  Doe  V.  Roe,  8  Mee.  ft  W.  579  ;  s.  a  Hurlst.  &  W.  169, 
which  was  an  action  of  ejectment  for  a  house  and  lands 
adjoining  Hurst  Castle,  the  declaration  had  been  served  upon 
one  Watson  and  upon  the*  Board  of  Ordnance.  On  motion 
of  the  Attorney-General  in  behalf  of  the  crown,  supported 
by  affidavits  that  the  castle  was  an  hereditary  possession 
of  the  crown  of  England,  and  that  the  premises  sought  to  be 
recovered  were  in  possession  of  the  crown,  by  Watson,  who 
had  been  placed,  by  authority  of  the  Board  of  Ordnance,  as 
master  gunner  in  charge  of  the  defences  of  the  castle,  which 
commanded  the  passage  of  the  Needles,  the  Court  of  Ex- 
chequer ordered  the  declaration  to  be  set  aside  and  all  further 
proceedings  stayed.  It  was  contended  for  the  plaintiff  that 
technically  the  action  was  trespass  against  Roe ;  and  that  the 
argument  on  the  other  side  would  go  the  length  of  showing 
that  in  any  case  where  the  defendant  in  ejectment  made  an 
affidavit  that. the  title  of  the  crown  came  into  question  the 
plaintiff  would  have  no  resource  but  in  his  petition  of  right. 
Whereupon  the  court  made  these  observations :  ^^  Lord  Abin- 
ger,  C.  B.  The  real  question  is.  Can  an  ejectment  be  jbried, 
tlie  effect  of  which  may  be  to  turn  the  crown  out  of  posses- 
sion? Alderson,  B.  The  declaration  is  served  on  a  person 
occupying  as  the  servant  of  the  crown ;  this  case  is  not  like 
the  case  put  of  lands  held  under  the  Woods  and  Forests; 
the  present  difficulty  only  arises  when,  supposing  the  plain- 
tiff to  succeed,  the  crown  would  be  turned  out  of  possession." 
Hurlst.  &  W.  160.  At  the  close  of  the  argument.  Lord 
Abinger  said :  ^*  It  is  quite  clear  the  court  could  not  issue  any 
process  to  turn  the  crown  out  of  possession  ;  and  the  only 
doubt  I  had  was,  whether  this  property  was  not,  by  the  opera- 
tion of  the  act  of  Parliament,  in  the  possession,  not  of  the 
crown,  but  of  the  Board  of  Ordnance.  But  on  looking  more 
fully  into  the  act,  my  doubt  is  entirely  removed."  Baron  Al- 
derson said :  ^^  I  am  of  the  same  opinion.  No  ejectment  can 
be  maintained  against  the  crown,  to  turn  the  crown  out  of 
possession  by  the  authority  of  the  crown  itself."  And  Baron 
Rolfe  (afterwards  Lord  Chancellor  Cranworth)  added  :  "  The 
question  may  be  tested  thus :  suppose  there  were  no  trial,  but 
judgment  went  against  the  casual  ejector;  then  there  would 
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only  be  a  writ  to  turn  tbe  crown  out  of  possession,  which 
clearly  cannot  be."    8  Mee.  &  W.  582,  583. 

The  same  rule,  as  well  as  the  essential  distinction  in  actions 
brought  against  a  servant  of  the  crown  holding  possession  in 
behalf  of  the  crown,  between  an  action  of  trespass  to  recover 
damages,  which  might  be  suffered  to  proceed  (although  tlie 
crown  might  have  it  removed  for  that  purpose  into  the  Court 
of  Elxchequer),  and  an  action  of  ejectment  to  recover  posses- 
sion of  the  land  itself,  which  must  be  absolutely  stayed  on 
motion  of  the  Attorney-General,  is  clearly  recognized  in  two 
cases  of  trespass  to  recover  damages  against  officers  of  the 
crown,  removed  upon  application  of  the  Attorney-General  into 
the  Office  of  Pleas  of  the  Exchequer  for  trial.  Cawthome  v. 
Campbell^  1  Anstr.  205,  215;  Attorney- Q-eneral  v.  HaUett^  15 
Mee.  &  W.  97. 

In  Cawthoms  v.  Campbell^  Chief  Baron  Eyre,  speaking  of  a 
case,  decided  in  1710,  of  an  ejectment  brought  in  the  Court  of 
Queen's  Bench  for  lands  which  were  part  of  the  Queen's  estate, 
said :  ^^  There  was  an  application  to  this  court  to  stay  the 
proceedings,  and  the  parties  were  heard  upon  it.  The  Attor- 
ney-General attended,  and  after  the  hearing  it  was  put  off  for 
a  day  or  two.  At  length  the  entry  is,  that  an  injunction  issued 
pro  domina  regina.  So  that  the  action  was  not  removed,  but 
simply  an  injunction  went  to  stay  the  proceedings.  And  I 
think  I  can  see  why  that  was :  if  the  action  had  been  removed, 
the  question  could  not  have  been  tried,  even  in  the  Office  of 
Pleas,  because  you  cannot  try  the  Qu^n's  title  in  an  eject- 
ment. -  The  Queen  was  in  possession ;  her  hands  must  be 
removed  by  some  other  course, of  proceeding  than  an  eject- 
ment ;  and  therefore  it  was  fruitless  to  think  of  removing  it, 
and  it  remained  under  an  injunction." 

So  in  Attorney-  General  v.  Hallett^  a  case  of  trespass  quare 
elauBum  fregit^  in  which  the  defendant  pleaded  that  the  Queen 
was  seized  in  right  of  her  crown  of  the  locus  in  quo^  Chief 
Baron  PoUdck  said :  ^♦*  The  action  of  ejectment  is  prima  facie 
an  action  merely  between  subject  and  subject,  and  relates  to 
land ;  yet  the  prerc^tive  of  the  crown  applies  to  that ;  and 
if  the  interest  of  the  crown  is  concerned,  an  action  of  eject- 
ment may  be  removed  into  this  court.    If  may  be  said,  how- 
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eyer,  that  that  does  not  amount  to  an  authority,  because  the 
action  does  not  go  on';  the  reason  of  that  is,  that  in  this  court 
an  action  of  ejectment  will  not  lie  against  the  crown.  The 
party  must  proceed  by  a  petition  of  right.  In  an  action  of 
ejectment,' we  remove  it,  although  we  thereby  actually  extin- 
guish the  action ;  and  therefore  that  is  rather  an  a  fortiori 
argument  for  removing  this  cause,  which  is  sought  to  be  re- 
moved for  the  express  purpose  of  going  on  with  it."  Barons 
Parke,  Alderson,  and  Piatt  concurred ;  and  Baron  Piatt  clearly 
distinguished  the  case  of  a  defendant  holding  possession  in 
behalf  of  the  crown  from  that  of  a  defendant  claiming  a  right 
in  himself  only,  though  under  a  grant  from  the  crown,  saying : 
^^  If  the  Qaeen  herself  is  in  possession,  no  subject  can  maintain 
ejectment  against  her  ;  the  only  mode  of  proceeding  is  by  peti« 
tion  of  right.  If  the  subject  is  in  possession,  claiming  a  right 
under  the  crown,  then  the  ejectment  may  be  maintained ;  but, 
at  the  suggestion  of  the  Attorney-General,  the  proceeding 
would  be  brought  into  this  court." 

There  is  a  close  analogy  between  these  cases  and  the  case  at 
bar.  Any  action,  personal  or  real,  against  officers  of  the  sover- 
eign, who  justify  under  a  revenue  law,  may  be  removed  in 
England  into  the  Court  of  Exchequer,  and  under  the  acts  of 
Congress  into  the  Circuit  Court  of  the  United  States.  If  it  is 
an  action  of  tort  to  recover  damages  only,  it  may  there  proceed 
to  trial.  But  if  it  is  an  action  to  recover  possession  of  land, 
which  is  ih  fact  held  by  the  sovereign  through  its  officers  and 
agents,  and  that  fact  is  in  due  form  made  known  to  the  court, 
the  proceedings  must  be  stayed. 

An  action  of  ejectment  brought,  as  this  was,  under  this  Code 
of  Virginia  of  1873,  c.  131,  affects  the  title  to  land  more  than 
the  action  of  ejectment  in  England.  By  that  code,  the  action 
may  not  only  be  brought  as  before,  but  it  is  also  made  a  substi- 
tute for  the  writ  of  right  and  all  other  real  actions.  Sects.  1, 
2,  88.  It  must  be  brought  by  and  in  the  name  of  a  person 
having  a  subsisting  interest  in  the  premises,  and  a  right  to 
recover  the  premises  or  the  possession  thereof  ;  and  against  the 
person  actually  occupying  the  premises,  or,  if  they  are  not 
occupied,  against  some  person  exercising  acts  of  ownership 
therein,  or  claiming  title  thereto  or  some  interest  therein. 
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Sects.  4-6.  The  only  plea  allowed  is  the  general  issue,  that 
the  defendant  is  not  guilty  of  unlawfully  withholding  the 
premises  claimed.  Sect.  13.  The  declaration  must  describe 
the  premises  with  such  certainty  that  from  the  description 
possession  can  be  delivered ;  and  it  must  state,  and  the  verdict 
must  find,  whether  the  plaintiff*s  estate  is  in  fee,  or  for  life  and 
whose  life,  or  for  years  and  the  duration  of  the  term.  Sects. 
8,  9,  27.  Judgment  for  the  plaintiff  is  that  he  recover  the 
possession  of  the  premises  according  to  the  verdict,  if  there  is 
one,  or,  if  on  default  or  demurrer,  according  to  the  description 
in  the  declaration.  Sect.  29.  Several  judgments  may  be  re- 
covered against  several  defendants  occupying  distinct  parcels 
of  the  land.  Sect.  17.  And  the  judgment  is  conclusive  as  to 
the  title  or  right  of  possession,  established  in  the  action,  upon 
the  party  against  whom  it  is  rendered,  and  all  persons  claiming 
under  him  by  title  accruing  after  the  commencement  of  the 
action.    Sect.  35. 

The  principle  that  no  sovereign  can  be  sued  without  its  con- 
sent applies  equally  to  foreign  sovereigns  and  to  the  sovereign 
of  the  country  in  which  the  suit  is  brought.  The  exemption 
of  the  sovereign  is  not  less  regarded  by  its  own  courts  than  by 
the  courts  of  other  sovereigns.  To  repeat  the  words  of  Chief 
Justice  Taney,  already  quoted :  ^'  It  is  an  established  principle 
of  jurisprudence  in  all  civilized  nations,  that  the  sovereign  can- 
not be  sued  in  its  own. courts,  or  in  any  other,  without  its  con- 
sent and  permission.". 

In  the  leading  case  of  Tlie  Exchange^  7  Craiich,  116,  the  ex- 
emption of  a  foreign  sovereign  from  being  sued  in  our  courts 
was  held  to  protect  one  of  his  public  armed  vessels  from  being 
libelled  here  in  a  court  of  admiralty  by  citizens  of  the  United 
States,  to  whom  she  had  belonged,  atid  from  whom  she  had 
been  forcibly  taken  in  a  foreign  port  by  his  order.  The  dis- 
trict attorney  of  the  United  States  having  filed  a  suggestion, 
verified  by  affidavit,  that  she  was  a  public  armed  vessel  of  the 
Emperor  of  the  French,  and  actually  employed  in  his  service  at 
the  time  of  entering  our  ports,  the  Circuit  Court,  disregarding 
the  suggestion,  entered  a  decree  for  the  libellants.  But  upon 
an  appeal  taken  by  the  attorney  of  the  United  States,  this 
court,  without  any  inquiry  into  the  title,  reversed  the  decree 
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and  dismissed  the  libel;  and  Mr.  Chief  Justice  Marshall  in 
deli^'iring  judgment  said :  ^  There  seems  to  be  a  necessity  for 
admitting  that  the  fact  might  be  disclosed  to  the  court  by  the 
suggestion  of  the  attorney  for  the  United  States.*' 

In  Vavasseur  v.  Krupp^  9  Ch.  D.  851,  the  Mikado  of  Japan, 
a  sovereign  prince,  bought  in  Germany  shells,  made  there,  but 
said  to  be  infringements  of  an  English  patent.  They  were 
brought  to  England,  in  order  to  be  put  on  board  a  ship  of  \yar 
belonging  to  the  Mikado,  and  the  patentee  obtained  an  injunc- 
tion against  the  agents  of  the  Mikado  and  the  persons  in  whose 
custody  the  shells  were,  restraining  them  from  i-emoving  the 
shells.  The  Mikado  then  applied  to  be,  and  was,  made  a  de- 
fendant in  the  suit.  An  order  was  made  by  Sir  George  Jessel, 
Master  of  the  Rolls,  and  affirmed  by  the  Court  of  Appeal,  that 
notwithstanding  the  injunction,  the  Mikado  should  be  at  liberty 
to  remove  the  shells.  Lord  Justice  James  said :  ^^  I  am  of 
opinion  that  this  attempt  on  the  part  of  the  plaintiff  to  inter- 
fere with  the  right  of  a  foreign  sovereign  to  deal  with  his 
public  property  is  one  of  the  boldest  I  have  ever  heard  of  as 
made  in  any  court  in  this  country."  And,  after  stating  the 
contention  of  the  plaintiff  that  the  shells  were  in  the  possession 
of  persons  in  England  who  were  minded  to  make,  and  did 
make,  a  use  of  them  inconsistent  with  his  patent,  he  farther 
said :  ^^  If  they  were  doing  so,  then  they  are  liable  in  an  action 
for  damages,  and  the  plaintiff  may  recover  any  damages  that  be 
may  be  entitled  to.  But  that  does  not  interfere  with  the  right 
of  the  sovereign  of  Japan,  who  now  asks  to  be  allowed  to  take 
his  property."  Lord  Justice  Brett  said :  '^  The  goods  were  the 
property  of  the  Mikado.  They  were  his  property  as  a  sover- 
eign ;  they  were  the  property  of  his  country ;  and  therefore  he 
is  in  the  position  of  a  foreign  sovereign  having  property  here." 
^^If  it  is  ah  infringement  of  the  patent  by  the  Mikado,  you 
cannot  sue  him  for  that  infringement.  If  it  is  an  infringement 
by  the  agents,  you  may  sue  the  agents  for  that  infringement, 
but  then  it  is  the  agents  whom  you  sue."  ^^  The  Mikado  has 
a  perfect  right  to  have  these  goods ;  no  court  in  this  country 
can*  properly  prevent  him  from  having  goods  which  are  the 
public  property  of  his  own  country-" 

In  the  case  of  The  Parlement  Belge^  5  P.  D.  197,  the  Court 


Oct.  1882.]  United  States  v.  Lbb.  237 

of  Appeal  held  tbat  an  unarmed  packet,  belonging  to  the  King 
of  the  Belgians,  and  in  the  hands  of  officers  commissioned  by 
him,  and  employed  in  carrying  mails,  and  also  in  carrying 
merchandise  and  passengers  for  hire,  was  not  liable  to  be  seized 
in  a  suit  in  rem  to  recover  damages  for  a  collision.  Lord  Jus- 
tice Brett,  in  a  considered  judgment,  stated  the  real  question 
to  be  "whether  every  part  of  the  public  property  of  every 
sovereign  authority  in  use  for  national  purposes  is  not  as  much 
exempt  from  the  jurisdiction  of  every  court  aa  is  the  person  of 
every  sovereign  ;"  and,  after  reviewing  many  American  as  well 
as  English  cases,  announced  the  conclusion  of  the  court  thus : 
**As  a  consequence  of  the  absolute  independence  of  every 
sovereign  authority,  and  of  the  international  comity  which 
induces  eveiy  sovereign  State  to  respect  the  independence  of 
every  other  sovereign  State,  each  and  every  one  declines  to 
exercise  by  means  of  any  of  its  courts  any  of  its  territorial 
jurisdiction  over  the  person  of  any  sovereign  or  ambassador  of 
any  other  State,  or  oyer  the  public  property  of  any  State  which 
is  destined  to  its  public  use,  or  over  the  property  of  any  am- 
bassador, though  such  sovereign,  ambassador,  or  property  be 
within  its  territory,  and  therefore,  but  for  the  common  agree- 
ment, subject  to  its. jurisdiction.  This  proposition  would  de- 
termine the  first  question  in  the  present  case  in  favor  of  the 
protest,  even  if  an  action  in  rem  were  l^eld  to  be  a  proceeding 
solely  against  property,  and  not  a  procedure  directly  or  indi- 
rectly impleading  the  owner  of  the  property  to  answer  to  the 
judgment  of  the  court.  But  we  cannot  allow  it  to  be  supposed 
that  in  our  opinion  the  owner  of  the  property  is  not  indirectly 
impleaded."  After  stating  the  mode  of  procedure  in  courts  of 
admiralty,  he  continued :  "  To  implead  an  independent  sover- 
eign in  such  a  way  is  to  call  upon  him  to  sacrifice  either  his 
property  or  his  independence.  To  place  him  in  that  position 
is  a  breach  of  the  principle  upon  which  his  immunity  from 
jurisdiction  rests.  We  think  that  he  cannot  be  so  indirectly 
impleaded,  any  more  than  he  could  be  directly  impleaded.  The 
case  is,  upon  this  consideration  of  it,  brought  within  the  general 
rule  that  a  sovereign  authority  cannot  be  personally  impleaded 
in  any  court." 

It  was  argued  at  the  bar  that  the  petition  of  right  in  England 
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was  in  effect  a  suit  against  the  crown.     But  the  petition  of 
right  could  never  be  maintained  except  after  an  application  to 
the  King  and  his  consent  granted.    The  sovereign  thus  retained 
the  power  of  determining  in  advance  in  every  case  whether  it 
was  consistent  with  the  public  interests  to  allow  the  suit  to  be 
brought  and  tried  in  the  ordinaiy  courts  of  justice.     The  peti- 
tion might  be  presented  either  to  the  King  in  person,  or  in 
Parliament;  and  if  sued  in  Parliament,  it  might  be  enacted 
and  pass  as  an  act  of  Parliament.    Staunf .  Prerog.  72  h  ;  Chit. 
Prerog.  846.     The  old  form  of  proceeding  by  petition  of  right 
to  the  King  was  so  tedious  and  expensive  that  it  fell  into  disuse; 
and  there  is  hardly  an  instimce  in  which  it  was  resorted  to  in 
England  between  the  settlement  of  the  colonies  and  the  Dec- 
laration of  Independence,  or  for  half  a  century  afterwards. 
Clayton  v.  Attorney- Q-eneral^  1  Coop.  temp.  Cottenham,  97, 120 ; 
The  Queen  Y.Powell,  1  Q.  B.  358,  868,  and  4  Per.  &  Dav.  719, 
728,  above  quoted ;  Canterbury  v.  Attorney- Oeneral,  1  Phillips, 
806,  827 ;  De  Bode's  Case,  8  Q.  B.  208,  273.    The  granting  of 
the  royal  consent  as  a  matter  of  course  is  but  of  very  modem 
introduction  in:  England.     Eastern  Archipelago   Co.  v.  The 
Queen,  2  EL  &  BL  856,  914.    And  the  statute  of  28  &  24  Vict, 
c.  84,  simplifying  and  regulating  the  proceedings,  makes  it  the 
duty  of  the  Secretary  of  State  for  the  Home  Department  to  lay 
the  petition  before  the^Queen  for  her  consideration,  and  to  give 
her  his  advice  upon  it;  and  if  upon  his  advice  she  refuses  to  grant 
her  flat,  the  suppliant  is  without  remedy.    Irunn  v.  0-rey,  8  F. 
&  F.  685, 687 ;  Tobin  v.  The  Queen,  14  C.  B.  N.  s.  505,  621,  and 
16  id.  810,  868.    In  United  States  v.  O'Keefe,  11  Wall.  178, 
184,  in  which  it  was  held  that  British  subjects  were  included 
in  the  act  of  Congress  of  July  27, 1868,  c.  276,  allowing  suits 
for  the  proceeds  of  captured  and  abandoned  property  to  be 
brought  in  the  Court  of  Claims  '^  by  aliens  who  are  citizens  or 
subjects  of  any  government  which  accords  to  citizens  of  the 
United  States  the  right  to  prosecute  claims  against  such  govern* 
ment  in  its  courts,"  this  couit,  speaking  of  the  English  petition 
of  right,  said :  ^^  It  is  easy  to  see  that  cases  might  arise,  involv- 
ing, political  considerations,  in  which  it  would  be  eminently 
proper  for  the  sovereign  to  withhold  his  permission." 

The  English  remedies  of  petition  of  right  monetrans  de  droit. 
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and  traverse  of  office,  were  never  introduced  into  this  country 
as  part  of  our  common  law ;  but  in  the  American  Colonies  and 
States  claims  upon  the 'government  were  commonly  made  by 
petition  to  the  legislature.  The  inadequacy  or  the  want  of 
those  remedies  is  no  reason  for  maintaining  a  suit  against  the 
sovereign,  in  a  form  which  is  usual  between  private  citizens, 
but  which  has  not  been  expressly  granted  to  them  as  against 
the  sovereign.  The  QiLeen  v.  Powell^  above  quoted ;  Gibbons  v. 
United  States,  8  Wall.  269. 

In  particular  classes  of  cases,  indeed.  Congress  has  authorized 
suits  in  equity  to  be  brought  against  the  United  States;  as,  for 
Instance,  in  cases  of  delinquent  receivers  pf  public  money  against 
whom  a  warrant  of  distress  has  been  issued,  in  cases  of  pro- 
prietors of  land  taken  and  sold  to  make  certain  improvements 
in  the  city  of  Washington  (in  which  the  bill  is  spoken  of  as  ^'in 
the  nature  of  a  petition  of  right "),  and  in  claims  to  share  in 
the  money  received  from  Mexico  under  the  treaty  of  Guadalupe 
Hidalgo.  See  United  States  v.  Nburse^  6  Pet.  470,  and  9  id.  8; 
Murray  v.  Hoboken  Land  Co.^  18  How.  272,  284 ;  Van  Ness  v. 
Washingtony  4  Pet.  232,  276,  277 ;  Clark  v.  Clark,  17  How. 
815,  820.  So  it  has  often  authorized  suits  to  be  brought 
against  the  United  States  to  confirm  claims,  under  grants  from 
foreign  governments,  to  lands  since  ceded  to  the  United  States. 
But  in  such  a  suit  Chief  Justice  Marshall  said :  ^^  As  the  United 
States  are  not  suable  of  common  right,  the  party  who  institutes 
such  suit  must  bring  his  case  within  the  authority  of  some  act 
of  Congress,  or  the  court  cannot  exercise  jurisdiction  over  it." 
United  States  v.  Clarke,  8  Pet.  436,  444. 

For  more  than  sixty  years  after  the  adoption  of  the  Consti- 
tution, no  general  provision  was  made  by  law  for  determining 
claims  against  the  United  States ;  and  in  every  act  concerning 
the  Court  of  Claims  Congress  has  defined  the  classes  of  claims 
which  might  be  made,  the  conditions  on  which  they  might  be 
presented,  the  forms  of  proceeding,  and  the  effect  to  be  given 
to  the  awards.  The  act  of  Feb.  24,  1855,  c.  122,  which  first 
established  that  court,  required  an  act  of  Congniss  to  carry  out 
each  award.  The  act  of  March  3,  1863,  c.  92,  which  dispensed 
with  that  requirement,  authorized  the  sums  due  by  the  judg- 
ments of  the  Court  of  Claims,  after  presentation  of  a  copy 
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thereof  to  the  Secretavy  of  the  Treasury  and  his  estimate  of  an 
appropriation  thei*efor,  to  be  paid  out  of  any  general  appropri- 
ation made  by  law  for  the  satisfaction  of  private  claims.  Even 
under  this  act  the  Court  of  Claims  had  so  little  of  the  nature 
of  a  judicial  tribunal,  that  this  court  declined  to  entertain  ap- 
peals from  its  decisions,  although  the  statute  expressly  gave 
such  an  appeal.  Gordon  v.  United  State^^  2  Wall.  561 ;  s.  c. 
6  Am.  Law  Reg.  n.  8.  111.  It  is  only  since  the  act  of  March 
17, 1866,  c.  19,  has  repealed  the  provision  which  by  necessary 
implication  authorized  the  Secretary  of  the  Treasury  to  revise 
the  decisions  of  the  Court  of  Claims,  and  of  this  court  on 
appeal,  that'  this  court  has  considered  and  determined  such 
appeals. 

Under  the  existing  statutes,  the  principal  classes  of  demands 
submitted  to  the  determination  of  the  Court  of  Claims  are 
claims  founded  on  laws  of  Congress,  on  regulations  of  the  ex- 
ecutive departments,  and  on  contracts,  expressed  or  implied, 
and  claims  referred  to  the  court  by  Congress.  Rev.  Stat., 
sect.  1059.  The  proceeding  by  petition  to  Congress  and  refer- 
ence by  Congress  to  the  Court  of  Claims  presents  the  nearest 
analogy  that  our  law  afEords  to  the  petition  of  right.  No  act 
of  Congress  has  conferred  upon  that  court,  or  upon  any  other 
tribunal,  general  jurisdiction  of  suits  against  the  United  States* 
to  recover  possession  of  real  property,  or  to  redress  a  tort. 
And  the  act  of  Congress  of  June  11, 1864,  c.  117  (re-enacted  in 
sect.  8753  of  the  Revised  Statutes),  authorizing  the  Secretary 
of  the  Treasury  to  direct  a  stipulation,,  to  the  extent  of  the 
value  of  the  interest  of  the  United  States,  to  be  entered  into 
for  the  discharge  of  any  property  owned  or  held  by  the  United 
States,  or  in  which  the  United  States  have  or  claim  an  interest, 
which  has  been  seized  or  attached  in  any  judicial  proceeding 
under  the  laws  of  a  State,  expressly  provides  ''  that  nothing 
herein  contained  shall  be  considered  as  recognizing  or  conced- 
ing any  right  to  enforce  by  seizure,  arrest,  attachment,  or  any 
judicial  process,  any  claim  against  any  property  of  the  United 
States,  or  against  any  property  held,  owned,  or  employed  by 
the  United  States,  or  by  any  department  thereof,  for  any  pub- 
lic use,  or  as  waiving  any  objection  to  any  proceeding  instituted 
to  enforce  any  such  claim*" 
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In  Gibbons  v.  United  States,  8  Wall.  269,  which  was  an 
attempt  to  maintain  in  the  Court  of  Claims  a  suit  against  the 
government  as  upon  an  implied  contract,  for  unauthorized  acts 
of  its  officers  which  were  in  themselves  torts,  the  court  said : 
"  The  supposition  that  the  government  will  not  pay  its  debts, 
or  will  not  do  justice,  is  not  to  be  indulged ; "  and,  after  stating 
the  reasons  against  the  maintenance  of  the  suit,  concluded: 
"  These  reflections  admonish  us  to  be  cautious  that  we  do  not  per- 
mit the  decisions  of  this  coui-t  to  become  authority  for  the  right- 
ing, in  the  Court  of  Claims,  of  all  wrongs  done  to  individuals  by 
the  oflScers  of  the  general  government,  though  they  may  have 
been  committed  while  serving  that  government,  and  in  the 
belief  that  it  was  for  its  interest.  In  such  cases,  where  it  is 
proper  for  the  nation  to  furnish  a  remedy,  Congress  has  wisely 
reserved  the  matter  for  its  own  determination.^'  In  Langford 
V.  United  States,  101  U.  S.  341,  the  remarks  just  quoted  were 
repeated,  and  were  applied  to  the  case  of  a  suit  for  the  use  and 
occupation  of  land  which  the  United  States,  under  a  claim  of 
title,  had,  through  its  Indian  agents,  taken  possession  of  and 
since  held  by  force  and  against  the  will  of  the  rightful  owner. 

If  it  is  proper  that  the  Un'  ted  States  should  allow  themselves 
to  be  sued  in  such  a  case  as  this,  piiblic  policy  requires  that  it 
should  rest  with  Congress  to  define  the  mode  of  proceeding,  the 
conditions  on  which  it  may  be  maintained,  and  the  manner 
in  which  the  decision  shall  be  enforced,  —  none  of  which  can 
be  done  if  the  citizen  has  an  absolute  right  to  maintain  the 
action. 

If  the  plaintiff  is  entitled  to  judgment,  it  can  only  be  upon 
the  ground  that  the  United  States  are  not  a  party  to  the  record, 
and  have  no  such  relation  to  the  action  that  their  possession  of 
the  land  demanded  will  prevent  judgment  against  the  defend- 
ants of  record.  If  those  defendants  alone  are  to  be  held  to  be 
parties  or  interested,  the  plaintiff  is  entitled,  as  of  right,  to 
immediate  execution  as  well  as  to  judgment ;  and  the  court  has 
no  discretion  to  stay  an  execution  between  private  parties  on 
considerations  of  the  interests  of  the  public. 

To  maintain  this  action,  independently  of  any  legislation  by 
Congress,  is  to  declare  that  the  exemption  of  the  United  States 
from  being  impleaded  without  their  consent  does  not  embrace 
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lands  held  by  a  disputed  title ;  to  defeat  the  exemption  from 
judicial  process  in  the  very  cases  in  which  it  is  of  the  utmost 
importance  to  the  public  that  it  should  be  upheld ;  and  to  com- 
pel the  United  Slates  to  submit  to  the  determination  of  courts 
and  juries  the  yalidity  of  their  title  to  any  land  held  and  used 
for  military,  naval,  commercial,  revenue,  or  police  purposes* 

The  decision  of  this  court  and  the  reasoning  of  the  several 
judges  in  the  case  of  Chisholm  v.  Qeorgia^  2  Dall.  419,  in  which 
a  majority  of  the  court  held  that  under  the  Constitution,  as 
originally  adopted,  a  suit  could  be  maintained  in  this  court 
against  a  State  by  a  citizen  of  another  State,  do  not  appear  to 
us  to  furnish  much  aid  in  the  determination  of  this  case,  for 

ft 

several  reasons :  1st,  Each  of  the  judges  who  mentioned  the 
subject  declined  to  affirm  that  the  United  States  could  be  sued* 
2  Dall.  430, 469,  478.  2d,  The  decision  was  based  on  a  con- 
struction of  the  words  of  the  Constitution  conferring  jurisdic- 
tion of  suits  between  '^a  State  and  citizens  of  another  State.'' 
8d,  That  construction  was  set  aside  by  the  Eleventh  Amend- 
ment of  the  Constitution,  which  declares  that  ^^the  judicial 
power  of  the  United  States  shall  not  be  construed  to  extend  to 
any  suit  in  law  or  equity  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  State."  2  Dall.  480,  note ;  Holling^' 
worth  v.  Virginia^  8  Dall.  878. 

In  those  cases  in  which  judgments  have  since  been  rendered 
by  this  court  against  individuals  concerning  money  or  property 
in  which  a  State  had  an  interest,  either  the  money  was  in  the 
personal  possession  of  the  defendants  and  not  in  the  possession 
of  the  State,  or  the  suit  was  to  restrain  the  defendants  by  in- 
junction from  doing  acts  in  violation  of  the  Constitution  of  the 
United  States.  Within  one  or  both  of  these  classes  fall  the 
cases  of  United  States  v.  Peters^  5  Cranch,  115;  Osbom  v. 
Bank  of  United  States^  9  Wheat.  738;  JDavis  v.  Qraj/^  16 
Wall.  203;  and  Board  of  Liquidation  v.  McCon^^  92  U.  S. 
581. 

In  United  States  v.  Peters^  5  Cranch,  115,  in  which  a  writ 
of  mandamus  was  ordered  to  a  District  Court  of  the  United 
States  sitting  in  admiralty  to  issue  an  attachment  against  the 
executrixes  of  David  RittenLouse  to  enforce  obedience  to  a  de- 
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cree  of  that  court  for  the  payment  of  money  (although  Ritten- 
house  had  been  treasurer  of  the  State  of  Pennsylvania,  and  the 
legislature  of  that  State  had  directed  its  Attorney-General  to 
sue  the  executrixes  for  the  recovery  of  the  money,  and  the 
Governor  to  protect  them  against  any  process  of  the  Federal 
courts),  the  judgment  of  this  court,  as  stated  by  Mr.  Chief 
Justice  Marshall,  went  upon  the  ground  that  it  was  apparent 
that  Rittenhouse  held  the  money  in  his  own  right,  and  that 
'^  the  suit  was  not  instituted  against  the  State  or  its.  treasurer, 
but  against  the  executrixes  of  David  Rittenhouse,  for  the  pro- 
ceeds of  a  vessel  condemned  in  the  Court  of  Admiralty,  which 
were  admitted  to  be  in  their  possession.  If  these  proceeds 
had  been  the  actual  property  of  Pennsylvania,  however  wrong- 
fully acquired,  the  disclosure  of  that  fact  would  have  presented 
a  case  on  which  it  is  unnecessary  to  give  an  bpinion ;  but  it 
certainly  can  never  be  alleged  that  a  mere  suggestion  of  title 
in  a  State  to  property,  in  possession  of  an  individual,  must  ar- 
rest the  proceedings  of  the  court,  and  prevent  their  looking  into 
the  suggestion,  and  examining  the  validity  of  the  title."  The 
Chief  Justice  stated  the  conclusion  of  the  court  as  follows: 
**  Since,  then,  the  State  of  Pennsylvania  had  neither  possession 
of,  nor  right  to,  the  property  on  which  the  sentence  of  the  Di^r 
trict  Court  was  pronounced,  and  since  the  suit  was  neither 
commenced  nor  prosecuted  against  that  State,  there  remains  no 
pretext  for  the  allegation  that  the  case  is  within  that  amend- 
ment of  the  Constitution  which  has  been  cited ;  and,  conse- 
quently, the  State  of  Pennsylvania  can  possess  no  constitutional 
right  to  resist  the  legal  process  which  may  be  directed  in  this 
cause." 

The  Chief  Justice  thus  carefully  avoided  expressing  an 
opinion  upon  a  case  in  which  the  money  sued  for  was  in  the 
possession  of  the  State,  or  '^  the  actual  property  of  the  State, 
however  wrongfully  acquired ; "  and  his  remark  upon  the  efiFect 
of  a  mere  suggestion  of  title  in  the  State  in  a  suit  to  recover 
*^  property  in  possession  of  an  individual,"  as  well  as  his 
similar  remark  in  Osbom  v.  Bank  of  United  States^  9  Wheat. 
788,  870,  as  to  the  effect  of  a  suggestion  of  title  in  a  foreign 
sovereign  under  like  circumstances,  can  have  no  application 
where  it  is  in  due  form  pleaded  or  suggested,  and  satisfactorily 
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proved  or  admitted,  that  the  property  is  in  the  possession  of  the 
State  or  the  sovereign,  under  claim  and  color  of  title,  thoagh 
that  possession  is  necessarily  held  in  its  behalf  by  its  officers  or 
servants,  as  appears  by  his  own  judgment  in  the  case  of  The 
Exchange^  as  well  as  by  the  cases  in  the  Court  of  Exchequer, 
before  cited. 

In  0%bom  v.  Bank  of  United  States,  9  Wheat.  738,  the  bill 
was  originally  filed  by  the  Bank  of  the  United  States  against 
the  auditor  of  the  State  of  Ohio  and  a  collector  employed  by 
him,  to  prevent  them  from  levying  a  tax  imposed  by  the  legis- 
lature of  that  State  in  violation  of  the  Constitution  of  the 
United  States  upon  the  property  of  the  bank ;  and  they,  after 
the  service  of  the  subpoena,  forcibly  took  from  the  plaintiffs 
office  the  amount  of  the  tax  in  money,  and  paid  it  over  to  the 
treasurer  of  the  State,  who  received  it  with  notice  of  these 
facts,  and  kept  it  apart  from  other  money  belonging  to  the 
State,  so  that,  in  the  view  taken  by  the  court,  it  had  never 
come  into  the  possession  of  the  State,  but  could  have  been 
recovered  from  the  treasurer  in  an  action  of  detinue.  9  Wheat. 
833-836,  854,  858.  By  an  amendment  of  the  bill  the  treas- 
urer  was  made  a  defendant.  Such  were  the  facts  upon  which  the 
court,  by  one  of  Mr.  Chief  Justice  Marshall's  most  elaborate 
judgments,  in  which  the  case  was  admitted  to  be  one  of  great 
diflBculty,  ordered  the  defendants  to  restore  the  money,  and 
held  that  the  fact  that  the  State  was  not,  and  could  not  be, 
without  its  consent,  made  a  defendant,  afforded  no  objection  to 
granting  such  relief. 

The  dictum  of  the  learned  justice  who  delivered  the  opinion 
in  Davis  v.  Gray,  16  Wall.  203,  220,  that  in  Osbom  v.  Bank  of 
United  States  it  was  decided  that,  in  cases  in  which  a  State  is 
concerned,  ^^that  it  cannot  be  made  a  party  is  a  sufficient 
reason  for  the  omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  the  officers  of  the  State  in  all  respects  as  if  the 
State  were  a  party  to  the  record,"  overstates  the  decision  in 
Osborn's  case ;  goes  beyond  what  was  required  for  the  decision 
of  Davis  V.  Gray,  in  which  the  object  of  the  suit  and  the  whole 
effect  of  the  decree  were  to  prevent  the  Governor  and  the 
Commissioner  of  the  General  Land-Office  of  the  State  of  Texas 
from  signing  patents  for  lands  of  which  the  plaintiff  had  the 
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title  ander  a  previous  grant  from  the  State ;  and,  as  the  State 
cannot  hold  money  or  property  otherwise  than  by  its  officers 
and  agents,  would,  if  understood  as  laying  down  a  universal 
rule,  practically  nullify  the  Eleventh  Amendment  of  the  Con- 
stitution. 

In  Board  of  Liquidation  v.  McComb^  92  U.  S.  531,  in  which 
an  injunction  was  granted  to  restrain  the  Board  of  Liquidation, 
consisting  of  the  Governor  and  other  officers,  of  the  State  of 
Louisiana  from  issuing  or  using,  in  violation  of  a  previous  con- 
tract of  the  State  with  the  plaintiff,  bonds  of  the  State  in  their 
hands,  the  court  said  that  the  objections  to  proceeding  by 
injunction  were,  *•*•  first,  that  it  is,  in  effect,  proceeding  against 
the  State  itself;  and,  secondly,  that  it  interferes  with  the 
official  discretion  vested  in  the  officers.  It  is  conceded  that 
neither  of  these  things  can  be  done.  A  State,  without  its  con- 
sent, cannot  be  sued  by  an  individual ;  and  a  court  cannot  sub- 
stitute its  own  discretion  for  that  of  executive  officers  in  matters 
belonging  to  the  proper  jurisdiction  of  the  latter."  And  the 
ground  upon  which  the  bill  in  that  case,  as  well  as  in  the  pre- 
vious cases  of  Osbom  v.  Bank  of  Uiiited  States  and  Davis  v. 
Chray^  was  sustained,  was  defined  to  be,  that  when  a  plain 
official  duty,  requiring  no  exercise  of  discretion,  is  threatened 
to  be  violated  by  some  positive  official  act,  any  person  who  will 
sustain  personal  injury  thereby,  for  which  adequate  compensa- 
tion cannot  be  had  at  law,  may  have  an  injunction  to  prevent 
it,  notwithstanding  the  officer  pleads  the  authority  of  an  uncon- 
stitutional, and  therefore  void,  law  for  the  violation  of  his  duty. 

The  case  of  The  G-ovemor  of  Georgia  v.  Madrazo^  1  Pet. 
110,  does  not  appear  to  us  to  have  any  important  bearing,  except 
as  tending  to  illustrate  the  distinction  between  the  possession 
of  the  State  by  its  agents,  and  the  possession  of  the  agents  in 
their  own  right.  The  decision  was,  that  where  negro  slaves 
were  illegally  taken  from  the  owner  on  the  high  seas,  and 
afterwards  sold  to  a  stranger,  who,  without  the  privity  of  the 
owner,  imported  them  into  the  United  States  in  violation  of 
the  act  of  Congress  of  March  2,  1807,  c.  22,  and  they  were 
here  seized  by  an  officer  of  the  customs  of  the  United  States, 
and  delivered  to  an  agent  appointed  by  the  Governor  of  the  State 
of  Georgia  in  conformity  with  the  act  of  Congress,  and  some 
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of  them  sold  by  order  of  the  Governor  of  the  State,  and  the 
money  obtained  at  the  sale  was,  in  the  words  of  Mr.  Chief  Jus- 
tice Marshall,  ^^  actually  in  the  Treasury  of  the  State,  mixed 
up  with  its  general  funds,"  and  the  rest  of  the  slaves  remained 
in  the  hands  of  the  agent  of  the  State,  ^^  in  possession  of  the 
government,"  a  libel  in  admiralty  by  the  owner  to  recover 
possession  of  the  money  and  slaves,  though  not  brought  against 
the  State  by  name,  but  against  the  Governor  in  his  official 
capacity,  was  a  suit  against  the  State,  and  therefore,  by  reason 
of  the  Eleventh  Amendment  of  the  Constitution,  could  not  be 
maintained.    See  also  Hx  parte  Madrazzo^  7  Pet.  627. 

In  the  case,  on  which  the  plaintiff  principally  relies,  of  Metff» 
V.  M^Clunffy  9  Cranch,  <11,  in  which  a  Circuit  Court  of  the 
United  States,  and  this  court  on  writ  of  error,  gave  judgment 
for  the  plaintiff  in  an  action  of  ejectment  for  land  held  by  the 
defendants  as  officers  and  under  the  authority  of  the  United 
States,  the  full  statement  of  their  position  in  the  bill  of  excep- 
tions, on  page  18  of  the  report,  clearly  shows  that  the  fact  that 
they  so  held  the  land  was  not  set  up  in  defence,  except  as 
supplemental  to  the  position  that  the  legal  title  to  the  land 
was  in  the  United  States ;  and  it  does  not  appear  to  have  been 
mentioned  in  argument.  No  objection  to  the  exercise  of  juris- 
diction was  made  by  the  defendants  or  by  the  United  States, 
or  noticed  by  the  court.  That  the  court  understood  the  United 
States  to  desire  a  decision  upon  the  merits  is  further  apparent 
from  Mr.  Chief  Justice  Marshall's  summary  towards  the  close 
of  the  opinion,  ^^  The  land  is  certainly  the  property  of  the  plain- 
tiff below ;  and  the  United  States  cannot  have  intended  to  de- 
prive him  of  it  by  violence  and  without  compensation.''  Had 
the  decision  covered  the  question  of  jurisdiction,  the  Chief 
Justice  would  hardly  have  omitted  to  refer  to  it  in  Osbom  v. 
Bank  of  United  States^  above  stated. 

In  Wilcox  v.  Jackson^  18  Pet.  498,  in  Brown  v.  Huger^  21 
How.  805,  and  in  Grisar  v.  McDowell^  6  Wall.  868,  which  were 
also  actions  of  ejectment  against  officers  of  the  United  States^ 
the  judgments  were  in  favor  of  the  defendants  on  the  merits,  no 
suggestion  that  the  United  States  were  so  interested  that  the 
action  could  not  be  maintained  was  made  by  counsel  or  passed 
upon  by  this  court,  and  that  the  court  has  not  hitherto  under- 
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stood  any  such  question  to  be  settled  by  any  or  all  of  those 
cases  is  clearly  shown  by  its  more  recent  judgments. 

In  the  case  of  The  Siren^  7  Wall.  152,  the  court  said :  ^^  It  b  a 
familiar  doctrine  of  the  common  law,  that  the  sovereign  cannot 
be  sued  in  his  own  courts  without  his  consent.  The  doctrine 
rests  upon  reasons  of  public  policy;  the  inconvenience  and 
danger  which  would  follow  from  any  different  rule.  It  is 
obvious  that  the  public  service  would  be  hindered,  and  the 
public  safety  endangered,  if  the  supreme  authority  could  be 
subjected  to  suit  at  the  instance  of  eveiy  citizen,  and  conse* 
quently  controlled  in  the  use  and  disposition  of  the  means 
required  for  the  proper  administration  of  the  gOTamment.  The 
exemption  from  direct  suit  is  therefore  without  exception. 
This  doctrine  of  the  common  law  is  equally  applicable  to  the 
supreme  authority  of  the  nation,  —  the  United  States.  They 
cannot  be  subjected  to  legal  proceedings  at  law  or  in  equity 
without  their  consent ;  and  whoever  institutes  such  proceed- 
ings must  bring  his  case  within  the  authority  of  some  act 
of  Congress.  Such  is  the  language  of  this  eourt  in  United 
States  y.  Clarke^  8  Pet.  444.  The  same  exemption  from  judi- 
cial process  extends  to  the  property  of  the  United  States, 
and  for  the  same  reasons.  As  justly  observed  by  the  learned 
judge  who  tried  this  case,  there  is  no  distinction  between 
suits  against  the  government  directly,  and  suits  against  its 
property." 

In  the  case  of  The  Davis^  10  Wall.  15,  the  court,  stating  the 
doctrine  somewhat  less  broadly,  yet  affirmed  the  proposition,  as 
clearly  established  by  authority,  that  ^^  no  suit  in  rem  can  be 
maintained  against  the  property  of  the  United  States  when  it 
would  be  necessary  to  take  such  property  out  of  the  possession 
of  the  government  by  any  writ  or  process  of  the  court ; "  and 
in  discussing  the  question,  what  constitutes  a  possession  which 
protects  the  property  from  the  process  of  the  eourt,  said :  "  We 
are  speaking  now  of  a  possession  which  can  only  be  changed 
under  process  of  the  court  by  bringing  the  officer  of  the  court 
into  collision  with  the  officer  of  the  government,  if  the  latter 
should  choose  to  resist.  The  possession  of  the  government  can 
only  exist  through  some  of  its  officers,  using  that  phrase  in  the 
sense  of  any  person  charged  on  behalf  of  the  government  with 
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the  control  of  the  property^  coupled  with  its  actual  possession. 
This,  we  think,  is  a  sufficiently  liberal  definition  of  the  posses- 
sion of  the  property  by  the  government  to  prevent  any  un- 
seemly conflict  between  the  court  and  the  other  departments  of 
the  government,  and  which  is. consistent  with  the  principle 
which  exempts  the  governmetlt  from  suit  and  its  possession 
from  disturbance  by  virtue  of  judicial  process.'' 

In  !phe  Siren^  a  claim  for  damages  against  a  prize  ship  for  a 
collision  on  her  way  from  the  place  of  capture  to  the  poit  of 
adjudication,  was  allowed  out  of  the  proceeds  of  her  sale  upon 
condemnation,  because  the  government  was  the  actor  in  the 
suit  to  have  her  condemned.  In  27ie  Bavisj  a  claim  was  allowed 
for  salvage  of  goods  belonging  to  the  -United  States  in  the 
hands  of  the  master  of  a  private  vessel  as  a  common  carrier,  be- 
cause his  possession  was  not  the  possession  of  the  United  States, 
and  the  United  States  could  only  obtain  the  goods  by  coming 
into  court  as  claimant  and  actor.  Each  of  those  cases,  as  was 
pointed  out  in  Case  v.  Terrell^  11  Wall.  199,  201,  was  decided 
upon  the  ground  that  ^^  the  government  came  into  court  of  its 
own  volition  to  assert  its  claim  to  the  property,  and  could 
only  do  so  on  condition  of  recognizing  the  superior  rights  of 
othei-s." 

In  Carr  v.  United  Utates^  98  U.  S.  433,  in  which  it  was  de- 
cided that  judgments  in  ejectment  against  officers  of  the  gov- 
ernment, in  possession  in  its  behalf  of  lands  held  for  a  marine 
hospital,  did  not  bind  nor  estop  the  United  States,  it  was  said, 
in  the  opinion  of  the  court :  ^^  We  consider  it  to  be  a  funda- 
mental principle  that  the  government  cannot  be  sued  except 
by  its  own  consent;  and  certainly  no  State  can  pass  a  law 
which  would  have  any  validity,  for  making  the  government 
suable  in  its  courts.  It  is  conceded  in  The  Siren^  7  Wall.  152, 
and  in  The  Davis^  10  id.  15,  that  without  an  act  of  Congi*ess  no 
direct  proceeding  can  be  instituted  against  the  government  or 
its  property.  And  in  the  latter  case  it  is  justly  observed  that 
'  the  possession  of  the  government  can  only  exist  through  its 
officers;  using  that  phrase  in  the  sense  of  any  person  chai^ged 
on  behalf  of  the  government  with  the  control  of  the  property, 
coupled  with  actual  possession.*  If  a  proceeding  would  lie 
against  the  officers  as  individuals  in  the  case  of  a  marine  hospi- 
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tal,  it  might  be  instituted  with  equal  facility  and  right  in 
reference  to  a  post-office  or  a  custom-house,  a  prison  or  a  fortifi- 
cation. In  some  cases  (perhaps  it  was  so  in  the  present  case) 
it  might  not  be  apparent  until  after  suit  brought  that  the 
possession  attempted  to  be  assailed  was  that  of  the  govern- 
ment ;  but  when  this  is  made  apparent  by  the  pleadings,  or  the 
proofs,  the  jurisdiction  of  the  court  ought  to  cease.  Otherwise, 
the  government  could  always  be  compelled  to  come  into  c6urt 
and  litigate  with  private  parties  in  defence  of  its  property." 

The  view  on  which  this  court  appears  to  have  constantly 
acted,  which  reconciles  all  its  decisions,  and  is  in  accord  with 
the  English  authorities,  is  this :  The  objection  to  the  exercise 
of  jurisdiction  over  the  sovereign  or  bis  property,  in  an  action 
in  which  he  is  not  a  party  to  the  record,  is  in  the  nature  of  a 
personal  objection,  which,  if  not  suggested  by  the  sovereign, 
may  be  presumed  not  to  be  intended  to  be  insisted  upon.  If. 
ejectment  is  brought  by  one  citizen  against  another,  the  court 
prima  facie  has  jurisdiction  of  the  subject-matter  and  of  the 
parties,  and,  if  no  objection  is  interposed  in  behalf  of  the  sover- 
eign, proceeds  to  judgment  between  the  parties  before  it.  If 
the  property  is  in  the  possession  of  the  defendants  and  not  of 
the  sovereign,  an  informal  suggestion  that  it  belongs  to  the 
sovereign  will  not  defeat  the  action.  But  if  the  sovereign,  in 
proper  form  and  by  sufficient  proof,  makes  known  to  thB  court 
that  he  insists  upon  his  exemption  from  suit,  and  that  the 
property  sued  for  is  held  by  the  nominaldefendants  exclusively 
for  him  and  on  his  behalf  as  public  property,  the  right  of  the 
plaintiff  to  prosecute  the  suit  and  the  authority  of  .the  court  to 
exercise  jurisdiction  over  it  cease,  and  all  fiu'ther  proceedings 
must  be  stayed. 

In  the  case  at  bar,  the  United  Statea  interposed  in  the  most 
solemn  and  appropriate  manner.  The  Attomey-SenersU,  before 
the  trial,  following  the  course  approved  by  this  xouri  in  the 
case  of  ITie  Exchange^  and  by  the  Court  of  Exchequer  in  the 
casie  of  Doe  v.  Roe^  and  other  cases,  fdready  referred  to,  filed  a 
sugg^stioii  <^nd  motion  in  writing,  in  which,  appearing  only  for 
this  purpose,  he  states  that  the  land  has  been  for  more  than  ten 
yeara,  and  still  is,  held,  occupied,  and  pos6esse<}  by  the  United 
States,  through  their  officers  and  agents  charged  in  behalf  of 
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the  government  of  the  United  States,  with  the  control  of  the 
property,  and  who  are  in  the  actual  possession  thereof,  as  public 
property  of  the  United  States  for  public  uses,  in  the  exercise  of 
their  sovereign  and  constitutional  powers,  as  a  military  station, 
and  as  a  national  cemetery  established  for  the  burial  of  deceased 
soldiers  and  sailors,  known  as  the  Arlington  Cemetery,  and  for 
war,  military,  charitable,  and  educational  purposes,  as  set  forth 
in  the  certificate  of  sale  of  the  land  for  non-payment  of  direct 
taxes  lawfully  assessed  thereon,  a  copy  of  which  is  annexed  to 
the  suggestion.  Wherefore,  without  submitting  the  rights  of 
the  government  of  the  United  States  to  the  jurisdiction  of  the 
court,  but  insisting  that  the  court  has  no  jurisdiction  of  the 
subject  in  controversy,  he  moves  that  the  declaration  may  be 
set  aside,  and  all  the  proceedings  be  stayed  and  dismissed,  and 
for  such  other  order  as  may  be  proper.  The  plaintiff,  by 
demurring  to  this  suggestion,  admitted  the  truth  of  the  facts 
stated  by  the  Attorney-General. 

After  these  facts  had  been  thus  formally  brought  to  the 
notice  of  the  court  by  the  chief  law  officer  of  the  United  States, 
and  had  been  admitted  by  the  plaintiff",  we  are  of  opinion  that 
the  court  had  no  authority  to  proceed  to  trial  and  judgment ; 
because  the  suit,  which  had  been  commenced  against  the  in- 
dividual defendants,  was  thenceforth  prosecuted  against  the 
United  States;  because  in  ejectment,  as  in  other  actions  at  law, 
a  court  has  no  authority  to  render  a  judgment  on  which  it  has 
no  power  to  issue  execution ;  because,  as  was  directly  adjuaged 
in  Carr  v.  United  States^  98  U.  S.  438,  above  cited,  no  judg- 
ment against  the  defendants  can  bind  or  estop  the  United 
States ;  because  the  possession  of  the  defendants  is  in  fact  and 
in  law  the  possession  of  the  United  States,  and  the  defendants 
may  at  any  moment  be  displaced  and  removed  by  the  execu- 
tive, and  other  custodians  appointed  and  installed  in  their 
stead ;  because  to  issue  an  execution  against  them  would  be  to 
issue  an  execution  against  the  United  States,  and  to  turn  the 
United  States  out  of  possession  of  land  held  by  the  United 
States,  under  claim  of  title  and  color  of  right  for  public  pur- 
poses ;  and  because  to  maintain  a  suit  which  has  that  object 
and  that  result  is  to  violate  the  fundamental  principle  that  the 
sovereign  cannot  be  sued  without  its  consent,  and  to  encroach 
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upon  the  powers  intrusted  by  the  Constitution  to  the  legisla- 
tive and  executive  departments  of  the  government. 

The  court  having  no  authority  to  proceed  with  the  suit,  the 
judgment  afterwards  rendered  for  the  plaintiff  was  erroneous. 
The  United  States,  having  the  right  to  interpose,  and  having 
interposed  in  due  form,  had  an  equal  right  to  sue  out  a  wnt  of 
error  to  make  their  interposition  effectual.  This  is  plaiuly 
shown  by  the  case  of  The  Exchange^  7  Ci-anch,  120,  147,  before 
cited.  It  follows  that  upon  the  writ  of  error  sued  out  by  the 
United  States  the  judgment  below  should  be  reversed,  and  the 
case  remanded  with  directions  to  set  aside  the  verdict  and  to 
dismiss  the  action. 

As  to  Kaufman  and  Strong,  the  court  erred  in  compelling 
them  to  proceed  to  trial  after  the  interposition  of  the  United 
States  ;  and  in  declining  to  instruct  the  jury,  as  they  requested, 
that  if  the  United  States,  through  their  o£5cers  and  agents 
charged  with  the  control  of  the  same,  were  in  the  possession  of 
the  property  in  controversy,  using  it  as  a  national  cemetery  for 
the  burial  of  deceased  soldiers,  and  as  a  fort  and  military  reser- 
vation, claiming  title  under  the  certificate  of  sale  proved  in  the 
case,  and  the  defendants  occupied  the  same  only  as  such  officers 
^nd  agents,  in  obedience  to  orders  of  the  War  Department  of 
the  United  States,  and  making  no  claim  of  right  to  the  title 
or  possession  except  as  such  officers,  the  verdict  must  be  for 
the  defendants.  Judgment  of  reversal  should  therefore  also  be 
entered  upon  the  writ  of  error  sued  out  by  them. 

Being  of  opinion,  for  the  reasons  above  set  forth,  that  the 
question  of  the  validity  of  the  title,  under  which  the  United 
States,  through  their  officers  and  agents,  hold  the  land,  cannot 
be  tried  and  determined  in  this  action,  we  of  course  express  no 
opinion  upon  that  branch  of  the  case. 
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RiGHABDSON  V.   HaBDWICK. 

A.,  the  owner  of  lands,  covenanted  that  by  making  certain  payments  within  a 
period  named  B.  might  become  equally  interested  in  them.  B.  did  not  agree 
to  purchase,  and  he  never  made  any  payment.  Held,  tliat  an  estate  in  the 
lands  was  not  by  the  contract  vested  in  B.,  and  that  his  failure  to  make  pay- 
ment within  the  time  limited  therefor  worked  a  forfeiture  of  his  privilege 
under  the  contract. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

The  case  is  stated  in.  the  opinion  of  the  court. 

Mr,  B.  C.  Holhrook  and  Mr,  JB,  H.  Wells  for  the  appellant. 
Mr.  Alfred  Itiuisell  and  Mr.  Henry  M.  Campbell  for  the 
appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court. 

This  yi'as  a  bill  in  equity  filed  by  Richardson  to  compel  the 
specific  performance  of  a  contract  relating  to  lands  between 
him  and  Hardwick. 

The  contract  describes  the  lands,  and  then  proceeds :  — 

^Tbe  above-described  lands  have  been  purchased  by  me  under 
an  arrangement  with  Arthur  R.  Richardson,  as  follows :  It  is  under- 
stood that  said  Richardson  may  become  equally  interested  in  the 
above  lands  by  paying  to  me  one-half  the  purchase  price  of  the 
lands,  together  with  an  equal  share  of  all  expenditures  made  by  me 
for  taxes  or  any  other  purpose,  and  also  ten  per  cent  interest  on  all 
capital  furnished  by  me  in  connection  with  his  half  interest.  It  is 
further  understood  that  the  purchase  price  of  the  lands  bought  of 
T.  H.  Eaton  is  to  be  reckoned  at  $10  per  acre,  and  the  terms  of  the 
above  agreement  are  limited  to'  two  years  from  this  date.  Said 
Richardson  is  to  pay  one-half  his  share  in.  one  year  and  the  balance 
in  two  years. 

"Alpena,  Oct.  1st,  1868. 

"Arthur  R.  Richardson  may  cut  timber  on  the  within-described 
lands  on  the  following  terms:  He  is  to  pay  ($1.50)  one  dollar  and  a 
half  per  thousand  feet,  board  measure,  for  all  timber  cut  by  him, 
and  he  furtlier  agrees  to  cut  not  less  than  twelve  (12)  thousand  feet 
from  each  and  every  acre  on  which  he  may  cut  any,  or  in  the  event 
of  his  not  doing  so,  he  agrees  to  pay  for  twelve  thousand  feet,  the 
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same  as  thoagh  that  amount  had  been  cut  by  him.    The  logs  are  to 

be  holden  for  the  stumpage  and  to  be  his  when  paid  for,  it  being 

understood  that  payment  is  to  be  made  for  the  same  when  they 

come  into  market. 

"B.  C.  Hardwick. 

^Arthur  R.  Richardson. 
•*  Alpeka,  Oct.  Ist,  '68.*' 

It  is  not  disputed  that  before  the  date  of  this  contract  Hard- 
wick purchased  the  lands  described  therein,  paid  for  them  in 
full  out  of  his  own  means,  and  received  a  deed  therefor  in  his 
own  name.  Prior  to  Oct.  1,  1870,  the  date  at  which  the  two 
years  mentioned  in  the  contract  expired,  Richardson  had,  pn 
the  terms  mentioned  in  the  contract,  cut  timber  on  the  lands, 
and  paid  to  Hardwick  for  ^^  stumpage  "  $4,050,  and,  unless  this 
is  to  be  considered  a  payment  on  the  contract,  he,  up  to  the 
date  mentioned,  made  no  payment  whatever  thereon.  On  or 
just  before  Oct.  1,  1870,  by  a  verbal  contract  between  the  par- 
ties, the  time  for  the  payment  by  Richardson  of  the  half  of 
the  price  of  the  lands  was  extended  to  Oct.  1,  1871.  Neither 
up  to  that  time  nor  subsequently  did  he  make  or  tender  pay- 
ment on  the  land.  In  the  mean  time  Hardwick  was  selling 
timber  off  them,  and  in  the  year  1872  sold  all  the  lands  except 
one  hundred  and  sixty  acres.  The  contention  of  Richardson 
now  is,  that,  after  crediting  upon  the  contract  one-half  the 
amount  received  by  Hardwick  for  timber  and  lands  sold,  the 
half  of  the  purchase-money  and  other  expenses,  which  he  was 
to  pay  in  case  he  became  equally  interested  in  the  lands,  has 
been  satisfied,  and  that  he  is  entitled  to  an  equal  share  .  f  the 
proceeds  of  the  timber  and  lands,  and  to  a  conveyance  of  an 
undivided  half  of  the  lands  remaining  unsold.  But  it  was  not 
until  May  or  June,  1874,  that  he  ever  intimated  to  Hardwick 
that  he  claimed  an  interest  in  the  lands,  and  his  claim  was  then 
peremptorily  denied  by  Hardwick,  and  it  was  not  until  he  filed 
the  bill  in  this  case,  Dec.  10,  1875,  that  he  ever  made  any  defi- 
nite demand  on  Hardwick  for  an  account  of  the  proceeds  of  the 
sales  of  timber  and  lands,  or  a  conveyance  of  the  undivided 
half  of  the  lands  remaining  unsold. 

Upon  final  hearing,  upon  the  pleadings  and  evidence,  the 
Circuit  Court  dismissed  the  bill,  and  Richardson  appealed. 
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The  rights  of  the  parties  must  be  governed  by  their  contract 
in  writing  entered  into  on  Oct,  1,  1868.  All  their  previous 
negotiations  resulted  in  that  contract,  and  it  was  never  subse- 
quently changed,  except  by  the  verbal  agreement  to  extend  for 
one  year  the  time  allowed  by  it  to  Richardson  to  refund  to 
Hardwick  one-half  the  purchase-money,  expenditures,  and  taxes 
paid  by  him. 

We  cannot  give  any  weight  to  the  assertion  of  Richardson 
that  it  was  one  of  the  unexpressed  terms  of  the  contract  that 
one-half  of  the  proceeds  of  timber  sold  from  the  lands  should 
be  indorsed  upon  the  contract  as  payments  made  by  him  there- 
on. It  is  a  matter  in  dispute  between  the  parties  whether  any 
such  understanding  existed. 

If  it  were  competent  to  prove  such  an  understanding  by  parol, 
the  burden  of  proof  would  be  on  Richardson  to  establish  it. 
He,  in  his  testimony,  affirms  the  existence  of  this  under- 
standing, and  Hardwick,  in  his  testimony,  denies  it.  We 
think  that  the  other  testimony  in  the  case  leaves  the  pre- 
ponderance of  evidence  on  this  point  with  the  defendant. 

But  evidence  to  establish  this  understanding  is  clearly  inad- 
missible. In  respect  to  this  matter  the  contract  is  free  from 
ambiguity.  Its  plain  meaning  is  that  Richardson  was  to  make 
payment  directly  to  Hardwick,  in  money  of  one-half  the  amount 
paid  by  the  latter  on  the  lands.  It  is,  therefore,  not  competent 
to  show  by  parol  that  payment  was  to  be  made  in  some  other 
way  than  that  specified  in  the  written  instrument.  SpHgg  v. 
Bank  of  Mount  Pleasant^  14  Pet.  201 ;  Specht  v.  Howard^  16 
Wall.  664;  Forsythe  v.  Kimball,  91  U.  S.  291;  Brown  v.  Spof- 
ford^  95  id.  474, 

Looking,  therefore,  at  the  contract  as  reduced  to  writing  by 
the  parties,  we  are  clear  that  Richardson  is  not  entitled  to  the 
relief  prayed  for  by  his  bill. 

The  written  contract  gives  him  the  privilege,  or,  as  counsel 
call  it,  an  ^'option,"  to  become  equally  interested  in  the  lands 
by  paying  one-half  the  purchase-money,  &c.,  within  two  years 
after  its  date.  The  contract,  of  itself,  did  not  vest  him  with 
any  interest  or  estate  in  the  lands.  It  merely  pointed  out  the 
mode  in  which  he  might  acquire  an  interest,  namely,  by  paying 
a  certain  sum  of  money  within  a  certain  time.     He  did  not  pay 
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the  money  within  the  time  limited  by  the  contract,  and  has 
never  paid  it  or  any  part  of  it;  and  eighteen  months  before  the 
commencement  of  this  suit  Hardwick  gave  him  notice  that  his 
option  to  purchase  had  been  lost,  and  told  liim  that  he  had  no 
interest  in  the  lands. 

It  is  clear  from  the  "terms  of  the  contract  that  Richardson 
was  not  bound  by  it.  He  did  not  agree  to  purchase  any  share 
in  the  lands  or  to  pay  Hardwick  any  money.  The  contract 
gave  Hardwick  no  cause  of  action  against  Richardson.  The 
latter  was  not  bound  to  become  interested  in  the  lands,  or  to 
pay  any  money  thereon,  unless  be  chose  to  do  so. 

In  suits  upon  unilateral  contracts,  it  is  only  where  the  defend- 
ant has  had  the  benefit  of  the  consideration  for  which  he  bar- 
gained that  he  can  be  held  bound.  Jones  v.  Rohimon^  17  L.  J. 
Exch.  86 ;  MiUb  v.  BlackcM,  11  Q.  B.  358 ;  MoHon  v.  Bum, 
7  Ad.  &  E.  19 ;  Kennaway  v.  Treleavar^  5  Mee.  &  W.  498. 

In  this  case  Richardson  having  failed  to  pay  the  money  or  any 
part  of  it  within  the  time  limited,  the  privilege  accorded  him  by 
the  contract  was  at  an  end,  and  all  the  rights  under  it  ceased. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  was, 

therefore,  right,  and  must  be 

Affirmed. 


Badges  v.  Ranlett. 

1.  Cotton-tiefl»  each  consiBting  of  an  iron  strip  and  an  iron  buckle,  were,  in  1880, 

imported  in  bundles,  each  bundle  consisting  of  thirty  strips  and  thirty 
buckles,  each  strip  eleven  feet  long,  the  whole  blackened.  Htld,  that  they 
are  subject  to  a  duty  of  thirty-five  per  cent  ad  valorem,  as  "  manufactures 
of  iron,  not  otherwise  provided  for,''  under  schedule  E  of  sect.  2504  of  the 
Revised  Statutes,  and  not  to  a  duty  of  one  cent  and  one-half  per  pound, 
under  said  schedule,  as  "  band,  hoop,  and  scroll  iron." 

2.  The  question  as  to  whether  the  ties  are  subject  to  some  other  rate  of  duty 

than  one  of  those  two  not  having  been  raised  below,  cannot  be  raised  by  the 
plaintiff  in  error  in  this  court. 

Ebbor  to.  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

The  firm  of  D.  L.  Ranlett  &  Co.  imported  into  the  port 
of  New  Orleans,  from  Liverpool,  England,  in  1880,  certain 
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articles,  entered  some  as  "  bundles  black  iron  cotton-ties,  thirty 
strips  each  bundle,  and  thirty  Kennedy  buckles;'*  others  as 
"  bundles  blacked  iron  cotton-ties,  arrow  buckles,  No.  4,  thirty 
buckles  and  thirty  strips  to  each  bundle,  eleven  feet ; ''  others 
as  '^  bundles  blacked  iron  cotton-ties,  Kennedy  buckles,  thirty 
buckles  and  thirty  strips  to  each  bundle,  eleven  feet."  Having 
paid  under  protest  the  exacted  duty  of  one  cent  and  one- 
half  per  pound  on  the  weight  of  the  iron  strips  and  the 
buckles,  the  importers,  claiming  that  the  lawful  duty  was 
thirty-five  per  cent  ad  valorem^  appealed  to  the  Secretary  of 
the  Treasury,  who  nffii*med  the  decision  of  the  collector.  This 
suit  was  then  brought  against  the  latter  by  the  importers.  The 
petition  alleges  that  the  imported  goods  were  ^^  manufactures 
of  iron,  viz.  certain  invoices  of  black  iron  cotton-ties,"  *'in 
bundles  of  thirty  strips  each,  cut  to  the  required  length  of 
eleven  feet,  and  sundry  buckles,"  '♦  being  thirty  buckles  to  e^ush 
bundle  of  said  ties ; "  that  the  proper  duty  was  thirty-five  per 
cent  ad  valorem^  and  no  more,  because  the  ties,  composed  of 
the  strips  and  buckles  in  said  bundles,  constituted  a  manufac- 
ture of  iron  for  a  special  and  important  purpose,  and  were 
"  manufactures  of  iron  not  otherwise  provided  for ; "  and  that, 
even  if  the  strips  of  iron  were  not  to  be  admitted  at  a  duty  of 
thirty-five  per  cent  ad  valorem,  the  duty  on  the  buckles  could 
not  lawfully  have  exceeded  that  rate,  while  that  exacted  on 
them  amounted  to  an  excess  of  $750.  The  whole  amount 
claimed  to  be  recovered  back  was  1(3,762. 

The  question  involved  arises  under  sect.  2504  of  the  Revised 
Statutes,  which,  in  schedule  E,  imposes  the  following  duties: 
"  All  band,  hoop,  and  scroll  iron,  from  one-half  to  six  inches 
wide,  under  one-eighth  of  an  inch  in  thickness,  and  not  thinner 
than  number  twenty,  wire  gauge ;  one  and  one-half  cents  per 
pound.  .  .  •  All  other  descriptions  of  rolled  or  hammered  iron, 
not  otherwise  provided  for;  one  cent  and  one-fourth  per  pound. 
.  .  .  Manufactures  .  .  .  not  otherwise  provided  for,  of  .  .  . 
iron,  .  .  .  thirty-five  per  centum  ad  valorem.'* 

The  bill  of  exceptions  states  that  on  the  trial  certain  facts 
were  "  conceded,  as  set  forth  in  note  of  evidence  and  statement 
of  facts  filed  in  the  cause  in  open  court ; "  that  ^'  a  sample  of 
the  articles  of  merchandise  imported  by  plaintiffs,  and  described 
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in  the  petition,"  was  "  produced  and  exhibited  to  the  jury ; " 
that  "  witnesses  "  were  "  produced  on  the  part  of  the  plaintififs 
and  on  the  part  of  the  defendant ; "  that  it  was  ^^  claimed  on 
the  part  of  the  plaintiffs  that  the  imported  articles,  for  the 
recovery  of  a  portion  of  the  duties  paid  upon  which  this  suit 
was  brought,  should  have  been  classed  and  subjected  to  duties 
as  cotton-ties,  under  the  designation  ^manufactured  articles  not 
otherwise  provided  for ; ' "  and  that  it  was  "  claimed  on  the 
part  of  the  defendant  that  the  said  imported  articles  should 
have  been  classed  and  subjected  to  duties  under  the  designation 
*band  or  hoop  iron.' "  The  "note  of  evidence  and  statement 
of  facts ''  sets  forth  that  the  plaintiffs  introduced  the  entries  of 
the  goods,  and  then  proceeds :  "  It  was  admitted  that  the  alle- 
gations of  petition  were  correct  as  to  partnership  of  plaintiffs, 
ownership  and  importation  of  property,  amount  of  same,  and 
duties  paid,  and  protest,  appeals  and  affirmance  ol  coUectbr's 
decision,  and  that  the  only  issue  disputed  by  defendant  is  the 
question,  which  is  the  sole  question  to  be  decided,  whether  the 
articles  of  merchandise  described  in  the  petition  are  dutiable 
under  schedule  £  as  hoop,  band,  or  scroll  iron,  or  as  *•  manufac- 
tures of  iron  not  otherwise  provided  for '  in  said  schedule.  In 
case  the  plaintiffs  be  entitled  to  recover,  it  is  understood  that 
the  amount  is  $3,722.99.'' 

At  the  request  of  the  defendant  the  court  charged  that  "  if 
the  jury  find  from  the  evidence  that  the  articles  imported 
by  the  plaintiffs  consisted  of  iron  bands,  blackened,  cut  into 
lengths  of  eleven  feet,  and  put  up  in  bundles  of  thirty,  with 
thirty  buckles  on  one  band  in  each  bundle,  and  not  perma- 
nently attached,  then  the  fact  that  the  buckles  accompany 
the  bands  will  not  prevent  the  bands  from  being  included 
in  and  dutiable  under  the  denomination  of  band  iron."  The 
court  further  charged  "that  the  practical  question  to  be  de- 
termined by  the  jury  is,  whether  the  articles  imported  by 
plaintiffs  are  band,  hoop,  or  scroll  iron,  or,  on  the  other  hand, 
cotton-ties;"  that  "this  question  must  be  determined  by  mer- 
cantile usage,  as  shown  by  the  testimony  in  the  cause ;  that,  if 
the  jury  find  from  the  evidence  that  said  articles  are  cotton- 
ties,  and  are  known  in  commerce  as  such,  then  they  are  subject 
to  a  duty  of  thirty-five  per  cent  ad  valorem  ;  "  but  that,  "  if  the 
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jury  find  that  tliey  are  band,  hoop,  or  scroll  iron,  and  known  in 
commerce  as  such,  they  are  subject  to  a  duty  of  one  and  a  half 
cents  a  pound."  The  defendant  excepted  to  said  ^^  last  charge, 
and  to  each  part  of  the  same."  The  verdict  was  in  these 
words :  *'  We,  the  jury,  find  a  verdict  for  the  plaintiff  in  the 
sum  of  $3,722.99,  and  that  sample  on  exhibition  in  court,  and 
in  controversy,  is  cotton-ties."  A  judgment  was  entered  for 
said  amount,  and  the  collector  brought  this  writ  of  error. 

The  Solicitor' General  for  the  plaintiff  in  error. 

Mr,  William  Wirt  Howe  and  Mr,  J,  H.  Kennard^  contra. 

Mr.  Justice  Blatchford,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  plaintiff  in  error  contends  that  the  court  charged  the 
jury,  in  substance,  that  if  the  goods  were,  and  were  known  as, 
cotton-ties,  they  could  not  be  at  the  same  time  band  iron  ;  and 
that  this  was  error.  The  argument  is,  that  the  term  "  band 
iron"  may  include  an  article  known  as  a  "cotton-tie;"  that  to 
say  that  one  sort  of  band  iron  is  known  by  the  name  of  "  cot- 
ton-tie" is  not  to  say  that  necessarily  it  is  no  longer  band  iron; 
that  all  that  was  done  to  the  band  iron  was  to  cut  it  into 
lengths  of  eleven  feet  and  blacken  it ;  and  that  this  is  not  to 
mtike  a  manufacture  of  iron  not  otherwise  provided  for,  within 
the  statute. 

The  charge  complained  of  must  be  considered  in  connection 
with  all  that  occurred  at  the  trial,  as  shown  by  the  record. 
The  "  note  of  evidence  and  statement  of  facts "  says  that  the 
only  issue  disputed  by  the  defence,  and  the  only  question  to  be 
decided,  was,  whether  the  articles  "described  in  the- petition " 
are  dutiable  as  hoop,  band,  or  scroll  iron,"  or  as  "manufactures 
of  iron  not  otherwise  provided  for."  The  description  in  the 
petition  says  that  the  articles  are  iron  cotton-ties,  in  strips, 
each  "  cut  to  the  required  length  of  eleven  feet,"  with  a  buckle 
to  each  strip.  The  record  shows  that  there  was  evidence  given 
on  the  trial  by  witnesses  for  both  parties,  but  on  what  subject 
does  not  appear,  except  that  some  evidence  was  given  as  to 
"mercantile  usage,"  Evidence  may  have  been  given  as  to 
whether  the  strips  were  cut  in  lengths  from  merchantable 
band  iron,  or  cut  in  lengths  in  the  process  of  original  manufac- 
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ture.  The  agreed  issae  was  as  to  whether  the  articles,  so  far 
<t«  the  strips  were  concerned,  were  "  band  iron,"  or  "  manufac- 
tures of  iron  not  otherwise  provided  for."  The  court  placed 
the  issue  before  the  jury  as  being  whether  the  articles,  so  far 
as  the  strips  were  concerned,  were  "  band  iron  "  or  *'  cotton- 
ties."  Of  course,  the  buckles  were  not  band  iron.  The  charge 
was  to  the  effect  that  if  the  articles  were  known  in  commerce 
as  ^^  cotton-ties,"  and  were  not  known  in  commerce  as  ^'  band 
iron,"  they  were  subject  to  a  duty  of  thirty-five  per  cent  ad 
valorem^  as  "  manufactures  of  iron  not  otherwise  provided  for," 
and  not  to  duty  as  ^^  band  iron." 

The  petition  avers  that  the  cotton-ties,  composed  of  the 
strips  and  buckles,  ^^  constitute  a  manufacture  of  iron  for  a 
special  and  important  purpose."  It  is  to  be'  assumed  tliat  ihis 
fact  was  proved  under  the  geneml  issue  pleaded.  The  verdict 
distinctly  finds  that  the  articles  were  ^^  cotton-ties,"  which  is  to 
be  taken  as  a  finding  that  the  articles  were  not  ^^  band  iron." 
Not  being  '*  band  iron,"  they  could  not,  under  the  issues  tried, 
have  been  other  than  *^  manufactures  of  iron  not  otherwise  pro- 
vided for."  The  substance  of  the  whole  charge  was,  that  if  the 
jury  found  that  the  articles  were  "  band  iron,"  the  correct  duty 
had  been  imposed  and  the  plaintiffs  could  not  recover.  The 
strips  not  being  band  iron,  and  the  buckles,  certainly,  not  being 
band  iron,  the  proper  duty  was  thirty-five  per  cent  ad  valorem. 

The  plaintiff  in  error  further  contends  that  the  court  erred 
in  charging  that  if  the  articles  were  not ''  band  iron  '^  they  were 
subject  to  a  duty  of  thirty-five  per  cent  ad  valorem.  The  con- 
tention is,  that  if  what  appears  to  have  been  done  in  respect  of 
the  strips,  to  produce  the  article,  amounted  to  a  manufacture, 
it  brought  the  article  within  the  duty  of  one  cent  and  one- 
fourth  per  pound,  as  falling  under  the  head  of  ^^  all  other  de- 
scriptions of  rolled  or  hammered  iron,  not  otherwise  provided 
for."  But,  by  the  "note  of  evidence  and  statement  of  facts" 
the  defendant  admitted  that  the  only  question  which  he  raised 
was  whether  the  articles  were  ^'  band  iron,"  and  so  dutiable  at 
one  cent  and  one-half  per  pound,  or  whether  they  were  duti- 
able at  thirty-five  per  cent  ad  valorem^  as  "manufactures  of 
iron  not -otherwise  provided  for."  This  is  shown  by  the  record 
to  have  been  the  only  question  tried.     The  plaintiff  in  error 
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cannot  here  raise  the  question  as  to  a  duty  of  one  cent  and 

one-fourth  per  pound,  because  it  does  not  appear  that  he  raised 

it  on  the  trial.    The  bill  of  exceptions  distinctly  states  that  his 

only  contention  was  that  the  articles  were  dutiable  as  ^^  band 

or  hoop  iron." 

Judgment  affirmed* 


Wallace  v.  Penfield. 

1.  A  deed  which  a  man  caused  to  be  made  to  liis  wife,  for  lands  whereon  thej 

resided,  will  not  be  set  aside  at  the  instance  of  his  subsequent  creditors,  it 
appearing  that  at  its  date,  and  when  lie  paid  for  the  lands  and  the  improTe- 
ments  which  he  afterwards  erected  tliereun,  Iiis  property  largely  exceeded 
his  debts,  and  that  tliere  was  no  intent  to  defraud. 

2.  A  misdescription  of  the  lands  will  not  defc'at  the  wife's  right  to  them,  to  the 

exclusion  of  those  creditors,  there  being  no  doubt  as  to  the  lands  intended 
to  be  conveyed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  First  National  Bank  of  Quincy,  Illinois,  recovered 
against  William  Y.  Williams  and  others,  in  the  Circuit  Court 
of  Lewis  County,  Missouri,  three  judgments, —  one,  on  the  10th 
of  May,  1873,  upon  their  note  dated  June  19,  1871 ;  and  the 
others,  on  the  5th  of  March,  1874,  upon  their  notes  dated, 
respectively,  June  3,  July  8,  and  July  19,  1871. 

The  La  Grange  Savings  Bank  of  Missouri  recovered.  May 
12,  1873,  in  the  same  court,  against  him  and  others,  two  judg- 
ments, upon  their  two  notes,  —  one  for  $1,635.25,  dated  Aug. 
14, 1871;  the  other,  upon  a  note,  dated  Feb.  1,  1872. 

Upon  these  various  judgments  executions  were  issued,  and 
levied  upon  a  tract  of  land  in  that  county,  containing  forty- 
two  acres,  which  Williams  and  his  family  occupied  aa  their 
residence.  The  legal  title  to  it  was,  at  that  time,  in  his  wife, 
it  having  been  conveyed  to  her  by  deed  dated  Feb.  11,  1868, 
and  duly  filed  for  record  on  the  24th  of  that  month.  The  deed 
did  not  accurately  describe  the  metes  and  bounds  of  the  prop- 
erty intended  to  be  conveyed,  and,  in  order  to  correct  the  de- 
scription, another  deed  was  made  to  her  on  the  18th  of  December, 
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1871,  aud  duly  filed  for  record  on  the  6th  of  the  succeeding 
month.  The  property  so  levied  on,  with  all  the  improvements 
thereon,  was  sold  at  public  auction,  and  Uri  S.  Penfield  became 
the  purchaser,  at  the  sum  of  twenty-five  dollars,  ^^  in  trust  for 
the  use  and  benefit  of 'the  execution  creditors."  It  was  by  the 
sheriff  conveyed  to  him  accordingly.  As  to  the  balance  dqe 
upon  the  judgments,  the  executions  were  returned  unsatisfied. 

This  suit  was  commenced  on  the  80th  of  June,  1875.  It 
proceeds  upon  these  grounds:  that  Williams  purchased  and 
paid  for  the  property  with  his  own  means,  and  caused  the  title 
to  be  placed  in  the  name  of  his  wife,  with  the  fmudulent  intent 
to  hinder  and  delay  his  creditors ;  that  after  the  conveyance, 
be  being  insolvent,  and  in  expectation  of  contracting  future 
debfcs,  and  with  intent  to  hinder,  delay,  and  defraud  his  cred- 
itors, existing  and  future,  and  for  the  purpose  of  placing  his 
means  beyond  their  reach,  did,  to  their  injury,  and  with,  her 
knowledge,  consent,  and  approval,  make,  solely  by  his  own 
means,  valuable,  permanent,  and  expensive  improvements  on 
the  land;  that  she  accepted  the  conveyance  with  knowledge  and 
notice  of  the  fraud  imputed  to  him,  and  confederated  with  him 
to  cheat  and  hinder  his  creditors  by  withholding  from  them  as 
well  the  land  as  all  the  moneys  invested  in  improving  it. 

The  prayer  of  the  bill  is  that  the  conveyance  to  her  be  de- 
clared inopei*ative  against  his  creditors;  that  the  title  to  the 
land  be  vested  in  Penfield,  in  trust  for  the  execution  creditors, 
and  the  possession  thereof  adjudged  to  him  for  their  use  and 
benefit;  and  that  if  the  deed  cannot  be  declared  inoperative,  as 
to  creditors,  then  that  the  amount  expended  by  Williams  in 
improving  the  land  be  declared  a  charge  and  an  incumbrance 
thereon  in  their  favor. 

The  material  allegations  of  the  bill  are  denied  in  the  answer 
of  Williams  and  wife. 

The  Circuit  Court,  upon  final  hearing,  decreed  that  all  the 
right,  title,  and  interest  of  Williams  and  wife  in  the  land  be, 
without  further  convey  .ce,  vested  in  Penfield  in  trust  for  the 
banks,  and  that  possession  be  forthwith  delivered  to  him.  From 
that  decree  this  appeal  was  taken. 

Mr.  Eppa  Huntan  and  Mr,  W.  H,  Hatch  for  the  appellants. 

Mr.  John  D.  S.  Dryden^  contra. 
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Mr.  Justice  Harlax,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

A  very  careful  scrutiny  of  the  record  has  brought  our  minds 
to  the  conclusion  that  the  decree  below  cannot  be  sustained. 
The  evidence  clearly  establishes  that  Williams,  with  his  own 
means,  purchased  the  land  in  question  with  the  intention  of 
immediately  improving  it  and  making  it  the  permanent  resi- 
dence of  himself  and  family.  Indeed,  the  fact  is  substantially 
admitted  in  the  answer  of  himself  and  wife.  But  fraud  is  not 
shown  upon  his  part,  either  in  causing  the  conveyance  to  be 
made  to  her,  or  in  using  his  means,  to^the  extent  that  he  did,  in 
improving  the  land.  The  facts  are  entirely  consistent  with  an 
honest  purpose  to  deal  fairly  with  any  creditors  he  then  had,  or 
might  thereafter  have  in  the  ordinary  course  of  his  business.  It 
is  true  that  he  was  somewhat  indebted  at  the  time  of  this  vol- 
untary settlement  upon  his  wife,  but  his  indebtedness  was  not 
such  in  amount  or  character  as,  taking  into  consideration  the 
value  of  his  other  property  interests,  remdered  it  unjust  to  cred- 
itors, existing  or  future,  that  he  should,  out  of  his  income  or 
estate,  provide  a  home  for  his  family  by  improving  this  tract. 
When  it  was  conveyed  to  her,  as  well  as  during  all  the  period 
when  he  improved  it  by  the  erection  of  a  dwelling  and  other 
houses  thereon,  he  had,  according  to  the  weight  of  the  evidence, 
property  which  his  creditors  could  reach,  exceeding,  in  value, 
all  his  existing  indebtedness  by  several  thousand  dollars.  Ho 
was  engaged  in  active  business,  with  fair  prospects,  good  credit, 
and,  as  we  may  infer  from  the  record,  unsullied  reputation. 
His  indebtedness  existing  at  the.  time  of  the  settlement  upon 
the  wife,  as  well  as  that  which  arose  during  the  period  of  the 
improvements,  was  subsequently,  and  without  unreasonable 
delay,  fully  discharged  by  him.  Commenced  in  1868,  they 
were  all,  with  trifling  exceptions,  completed  and  paid  for  be- 
fore the  ciose  of  the  summer  of  1869.  So  far  as  the  record  dis- 
closes, no  creditor,  who  was  such  when  the  settlement  was  made 
or  the  improvements  were  going  on,  was  materially  hindered 
by  the  withdrawal  by  Williams,  from  his  means  or  business, 
of  the  sums  necessary  to  pay  for  the  land  and  improvements. 
Those  who  seek,  in  this  suit,  to  impeach  the  original  settlement, 
or  to  reach  the  means  he  invested  in  improving  his  wife's  land, 
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became  his  creditors  some  time  after  the  improvements  (with 
slight  exceptions  not  worth  mentioning)  had  been  made  and 
paid  for.  If  they  trusted  him  in  the  belief  that  he  owned  the 
land,  it  was  negligent  in  them  so  to  do,  for  the  conveyance  of 
Feb.  11,  1868,  duly  acknowledged,  was  filed  for  record  within 
a  few  days  after  its  execution.  .The  circumstance  that  the 
original  deed  did  not  give  an  accurate  description  of  the  land 
intended  to  be  conveyed  ought  not  to  defeat  the  original  settle- 
ment upon  her,  inasmuch  as  the  description  could  leave  no  one 
in  serious  doubt  that  the  land  intended  to  be  conveyed  was  that 
now  in  dispute.  There  is  no  intimation  in  the  pleadings  that 
the  banks  supposed,  when  contracting  with  him,  or  accepting 
from  others  commercial  paper  upon  which  his  name  appeared, 
that  the  deed  of  Feb.  11,  1868,  described  land  other  than  that 
upon  which  he,  after  that  date,  resided.  On  the  contrary,  the 
amended  bill  proceeds,  in  part,  upon  the  ground,  distinctly 
stated,  that  the  land  intended  to  be  conveyed  by  that  deed  is 
that  now  in  dispute,  and  that  the  only  purpose  of  the  deed  of 
Dec.  13,  1871,  was  to  correct  the  erroneous  description  in  the 
deed  of  1868. 

An  effort  is  made  to  show  that  some  of  the  debts,  evidenced 
by  .the  notes  upon  which  the  banks  obtained  judgment,  existed 
when  the  conveyance  of  1868  was  executed  or  the  improve- 
ments in  question  were  made.  But  the  evidence  furnishes  no 
basis  for  such  a  contention,  except  as  to  the  note  for  $1,635.25, 
executed  Aug.  14,  1871,  held  by  the  La  Gmnge  Savings  Bank. 
As  to  that  note,  the  president  of  the  bank  states  that  in  it  Was 
merged  a  prior  note  for  $800  or  $1,000,  given  by  the  parties 
last  named  in  1866  or  1867.  But  his  evidence  shows  that 
he  is  not  at  all  clear  or  positive  in  his  recollections  upon  the 
subject ;  and,  according  to  the  decided  preponderance  of  testi- 
mony, Williams  was  not  a  party  to  the  note,  which,  it  is  claimed, 
was  merged  in  that  of  Aug.  14,  1871.  The  proof,  upon  this 
point,  renders  it  quite  certain  that  no  part  of  the  debt  evidenced 
by  that  note  existed  against  Williams,  until,  as  surety  for  Simp- 
son, he  signed  that  note. 

The  principles  of  law  which  must  deteimine  the  rights  of  the 
parties  are  well  established  by  the  decisions  of  the  Supreme 
Court  of  Missouri.     In  Pepper  v.  Carter^  11  Mo.  540,  that  court, 
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after  remarking  that  the  question  as  to  what  would  render  a 
voluntary  conveyance  void  as  to  creditors  under  the  statute  of 
Elizabeth,  from  which  the  Missouri  statute  was  borrowed,  had 
undergone  much  discussion,  and  been  the  subject  ?)f  contradic- 
tory opinions,  said  :  ^^  Some  would  make  an  indebtedness  ])er  se 
evidence  of  fraud  against  existing  creditors.  Others  would 
leave  every  conveyance  of  the  kind  to  be  judged  by  its  own  cir- 
cumstances, and  from  them  infer  the  existence  or  non-existence 
of  fraud  in  each  particular  transaction.  Without  determining 
the  question  as  to  existing  creditors,  we  may  safely  affinn  that 
all  the  cases  will  warrant  the  opinion  that  a  Voluntary  convey- 
ance as  to  subsequent  creditors,  although  the  party  be  embar- 
rassed at  the  time  of  its  execution,  is  not  f i-audulent  per  se  as 
to  them ;  but  the  fact,  whether  it  is  fraudulent  or  not,  is  to  be 
determined  from  all  the  circumstances.  I  do  not  say  that  the 
fact  of  indebtedness  is  not  to  weigh  in  the  consideration  of  the 
question  of  fraud  in  such  cases,  but  that  it  is  not  conclusive.*' 
In  the  later  case  of  Payne  v.  Stanton^  59  Mo.  158,  the  same 
court,  while  quoting  approvingly  the  language  just  cited  from 
Pepper  v.  Carter^  said  that  the  *'  doctrine  is  well  settled  that  a 
voluntary  conveyan'ce  by  a  person  in  debt  is  not,  as  to  subse- 
quent creditors,  fraudulent  per  se. .  To  make  it  fraudulent,  as 
to  subsequent  creditors,  there  jnust  be  proof  of  actual  or  inten- 
tional fraud.  As  to  creditors  existing  at  the  time,  if  the  effect 
and  operation  of  the  conveyance  are  to  hinder  oi-  defraud  them, 
it  may,  as  to  them,  be  justly  regarded  as  invalid  ;  but  no  such 
reason  can  be  urged  in  behalf  of  those  who  become  creditors 
afterwards." 

These  decisions  control  the  present  case.  Neither  the  con- 
veyance to  the  wife  nor  the  withdrawal  of  the  husband's  means 
from  his  business  for  the  purpose  of  improving  the  land  settled 
upon  her,  had  the  effect  and  operation  to  hinder  or  defraud  his 
then  existing  creditors.  Nor  does  the  evidence  justify  the  con- 
clusion that  the  conveyance  was  executed,  or  the  improvements 
made,  with  an  intent  to  hinder  or  defraud  either  existing  or 
subsequent  creditors.  Giving  full  weight  to  all  the  circum- 
stances, there  is  no  reason  to  impute  fraud  to  the  husband. 

Decree  reversed  with  directions  to  dismiss  the  hill. 
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Fabme&s*  Loan  and  Tbusi  Company  v.  Watebman. 

1.  A  party  to  a  suit  cannot  appeal  from  a  decree  tlierein  rendered,  if  he  is  not 

thereby  affected. 

2.  Where  parties  seyerallj  assert  in  the  same  suit  a  separate  cause  of  action,  the 

decrees  which  are  rendered  in  favor  of  them  respectiyely  cannot  be  joined 
to  render  the  amount  involved  sufficient  to  give  this  court  jurisdiction.  Ex 
petite  Baltimore  ff  Ohio  Railroad  Company,  ante,  p.  5,  cited  and  approved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

Motion  by  the  appellees  to  dismiss  as  to  part  of  them,  and  to 
affirm  as  to  the  rest. 

The  facts  are  stated  in  the  opinion  of' the  court. 

Mr.  John  M.  Sutler  in  support  of  the  motion. 
Mr.  J.  D.  Campbell  in  opposition  thereto. 

Mr.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

These  motions  present  the  following  facts  :  — 

On  the  24th  of  July,  1877,  in  a  suit  pending  in  the  court 
below  for  the  foreclosure  of  certain  mortgages  on  the  property 
of  the  Indianapolis,  Bloomington,  and  Western  Railway  Com- 
pany, a  decree  was  entered  directing  a  sale  of  the  mortgaged 
property  and  an  application  of  the  proceeds  to  the  payment, 
among  others,  of  '^  all  such  .  .  .  claims  and  sums  of  money  as 
shall  be  hereinafter  allowed  by  this  court  ...  in  preference  to 
the  liens  of  the  hereinbefore  mentioned  mortgages  or  deeds  of 
trust  for  debts  due  by  said  railway  company  for  work,  labor, 
supplies,  and  material  done  and  furnished  during  the  six 
months  next  preceding  the  first  day  of  December,  1874,  .  .  , 
which  payment  for  debts  due  as  last  aforesaid  for  six  months 
prior  to  December  1st,  1874,  shall  be  made  into  court  without 
prejudice  to  the  right  of  the  Farmers'  Loan  and  Trust  Company 
to  object  to  the  same,  and  to  appeal  from  any  order  or  orders 
which  may  be  hereafter  made  by  the  court  directing  the  money 
so  paid  to  be  distributed  to  tlie  various  claimants  thereof.** 

At  the  time  this  decree  was  made,  the  amount  of  the  debts 
for  labor  and  supplies  was  not  known.     That  matter  bad  .bffcn 
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referred,  on  the  4th  of  Jane  before,  to  certain  special  masters 
to  take  testimony  and  report,  but  their  report  was  not  filed. 
To  meet  this  condition  of  the  case,  the  decree  further  provided 
that  on  the  delivery  of  the  deed  the  purchaser  should  paynnto 
court  enough  of  the  purchase-money  to  satisfy  any  amount  that 
might  in  the  further  progress  of  the  cause  be  found  to  be 
owing.  It  was  also  specially  provided  that  the  reference  to 
the  master,  which  had  been  made  and  which  was  approved  and 
continued,  should  ^^  in  nowise  abridge  or  impair  the  right  of 
any  of  the  parties  hereto  to  prosecute  an  appeal  f  roxn  any  order 
or  orders  of  the  court  allowing  or  disallowing  said  claims,  or 
any  part  thereof,  and  declaring  the  same  to  be  prior  and  supe- 
rior to  said  mortgage."' 

The  Farmers'  Loan  and  Tru3t  Company  was  the  trustee  of 
the  mortgages  having  the  paramount  mortgage  liens  on  the 
property. 

On  the  16th  of  November,  1877,  the  special  masters  filed 
their  re^rt  as  to  the  labor  and  supply  claims,  allowing  eleven 
hundred  and  sixty-three  separi^te  claims,  which  had  been  pre- 
sented to  them  by  petition  in  accordance  with  the  provisions 
of  the  order  of  reference,  and  which,  in  their  opinion,  had  been 
established  by  the  evidence.  Of  thesi^  claims  only  fourteen 
were  for  sums  exceeding  $6,000.  All  the  rest,  being  eleven 
hundred  and  forty-nine  in  number,  were  in  every  instance  for 
less  than  that  amount.  On  the  coming  in  of  the  report, 
numerous  exceptions  were  filed  by  the  Trust  Company.  These 
exceptions  remaining  undisposed  of,  and  no  sale  hr.ving  been 
made  under  the  decree,  "on  motion  of  the  Farmers'  Loan  and 
Trust  Company  "  it  was,  on  the  8th  of  May,  1878,  "  by  way  of 
further  directions  for  the  execution  of  the  decree  ...  of  date 
July  24, 1877,  .  •  .  considered  by  the  court,  and  ordered,  ad- 
judged, and  decreed  that  the  said  original  decree  be,  and  the 
same  is  hereby,  amended  and  modified  as  follows:  .  •  . 

"ISth.  That  the  sale  be  made  .  .  .  subject  to  .  .  .  such 
.  .  .  claims  and  sums  of  money  as  are  now  under  consideration 
by  and  as  shall  be  hereafter  allowed  by  this  court,  .  .  .  and 
affirmed  by  the  Supreme  Court  of  the  United  States  on  appeal, 
should  an  appeal  be  taken,  in  preference  to  liens  of  the  herein- 
before mentioned  mortgages  or  deeds  of  trust  for  debts  due  by 
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said  railroad  company  for  work  and  labor  done  and  supplies 
and  material  furnished,  .  .  .  without  prejudice  to  the  right  of 
the  Farmers'  Loan  and  Trust  Company  to  object  to  the  same, 
and  to  appeal  from  any  order  or  orders  which  may  be  hereafter 
made  by  the  court  in  relation  thereto;  ....  and  such  back 
pay,  labor,  and  supply  claims  as  shall  be  finally  adjudged 
against  the  property  herein  directed  to  be  sold,  after  an  appeal 
so  taken,  shall  be  assumed  by  the  purchaser  or  purchasers,  in 
addition  to  the  amount  of  the  purchase-money  so  bid.  •  •  . 
And  the  payment  of  the  amount  of  any  claims  so  allowed 
.  .  •  shall  not  be  required  to  be  made  at  or  prior  to  the  time  of 
the  delivery  of  the  deed,  but  the  said  sale  shall  be  made  subject 
to,  and  the  purchaser  or  purchasers  of  said  property  shall  agree 
to  pay  o£E  so  much  of  the  said  claims  or  sums  of  money  as  shall 
be  finally  allowed  in  the  progress  of  this  cause,  on  or  after  such 
appeal,  and  the  satiie  shall  be  paid  and  discharged  by  said  pur* 
chaser  or  purchasers  within  six  months  after  the  entry  of  an 
order  of  this  court,  upon  a  mandate  of  the  Supreme  Court  con- 
cerning matters  so  appealed  from  being  filed  in  this  court,  and 
the  said  deed  shall  be  delivered  without  payment  of  said  claims 
or  sums  of  money,  or  any  part  thereof,  upon  the  purchaser  so 
conditionally  agreeing  to  pay  so  much  and  no  more  of  such 
claims  and*  sums  of  money  as  may  finally  be  allowed  on  such 
appeal,  and  it  shall  be  competent  for  the  court  to  enforce  here- 
after, by  proper  order  or  decree  herein,  or  to  be  added  to  the 
foot  of  this  decree,  any  of  the  provisions  or  conditions  of  this 
thirteenth  article  of  this  decree." 

On  the  SOtli  of  October,  18T8«  the  mortgaged  property  was 
sold  under'  the  decree  of  July  24,  as  thus  modified,  to  Austin 
Corbin,  Giles  E.  Taintor,  and  Josiah  B.  Blossom,  ^^  purchasing 
committee,  in  trust  for  certain  bondholders  under  the  trusts 
expressed  in  certain  agreements,  dated  December  20.th,  1875, 
and  a  supplement  thereto,  dated  July  25, 1878,"  copies  of  which 
were  attached  to  the  repoi*t  of  the  sale.  These  agreements  had 
reference  to  a  plan  adopted  by  certain  of  the  stockholders, 
bondholders,  and  general  creditors,  for  the  purchase  of  the 
property,  and  defining  their  respective  interests  therein,  if  the 
purchase  should  be  made. 

The  sale  was  confirmed  by  the  court  on  the  81st  of  March, 
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1879,  upon  the  application  of  the  purchasers,  and  the  master 
'was  directed  to  malfe  and  deliver  to  them  a  deed  of  the 
property,  subject,  among  other  things,  ^^to  .  .  .  such  •  .  . 
claims  and  sums  of  money  as  are  now  under  consideration  by 
and  as  shallbe  hereafter  allowed  by  the  said  court,  .  •  •  in 
preference  to  the  liens  of  the  hereinbefore  mentioned  mort- 
gages or  deeds  of  trust,  for  debts  due  by  said  railroad  company 
for  work  and  labor  done  and  supplies  and  material  furnished 
during  a  period  not  exceeding  the  six  months  next  preceding 
the  first  day  of  December,  1874,  .  .  .  but  nothing  herein  con- 
tained shall  be  taken  to  prejudice  the  Farmers' 'Loan  and  Trust 
Company,  or  the  said  Austin  Corbin,  Giles  E.  Taintor,  and 
Josiah  B.  Blossom,  their  successor  or  successors  and  assigns,  or 
any  of  them,  to  object  to  the  same,  or  to  appeal  from  any  order 
or  orders  which  may  be  hereafter  made  by  the  said  court,  or 
either  of  them,  in  relation  thereto  to  the  Supreme  Court  of  the 
United  States,  which  said  •  .  .  back  pay,  labor,  and  supply 
claims  .  .  .  finally  adjjidged  against  said  property  hereby  con- 
veyed, are  hereby  expressly  assumed  by  the  said  Austin  Corbin, 
Giles  E.  Taintor,  and  Josiah  B.  Blossom,  purchasing  commit- 
tee, their  successor  and  successors  or  assigns,  as  and  for  a 
charge  and  lien  upon  the  property  hereby  conveyed,  .  .  .  prior 
and  superior  to  any  interest  or  estate  hereby  vested  in  them  or 
any  of  them.  ..." 

After  this  deed  was  delivered,  a  further  reference  was  made 
to  take  testimony  and  report  as  to  certain  special  matters  con- 
nected with  the  claims  before  reported  on.  Upon  the  coming 
in  of  the  report  under  this  last  reference,  exceptions  were  filed 
by  the  Trust  Company  and  the  purchasers,  and  on  the  31st  of 
October,  1881,  the  court,  after  a  hearing,  decreed  ^^  that  said 
Austin  Corbin,  Giles  E.  Taintor,  and  Josiah  B.  Blossom  do, 
within  sixty  days,  excluding  Sundays,  from  and  after  the  date 
of  the  decree,  pay  to  said  several  intervening  petitioners  and 
claimants  the  several  amounts  set  opposite  their  respective 
names,  that  is  to  say,  to  Charles  F.  Webb  two  hundred  and 
seventy  dollars.'*  Then  followed  the  names  of  all  the  other 
separate  claimants,  with  the  amount  due  them  respectively  set 
opposite. 

From  this  decree  of  the  Slst  of  October  the  Trust  Company 
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and  Corbin,  Taintor,  and  Blossom  took  the  present  appeal, 
which  the  appellees  having  claims  less  than  $5,000  move 
to  dismiss  as  to  them  for  want  of  jurisdiction.  Those  whose 
claims  exceed  $5,000  have  filed  motions  to  affirm  as  to  them, 
on  the  ground  that  it  is  manifest  the  appeal  was  taken  for 
delay. 

To  our  minds  it  is  clear  the  Tnust  Company  has  no  interest 
in  the  questions  arising  under  this  appeal.  That  company  rep- 
resented the  bondholders  for  all  the  purposes  of  the  foreclosure 
of  the  mortgages  under  which  it  was  trustee,  but  the  interest 
of  the  bondholders  in  the  suit  ended  when  the  property  was 
sold  and  the  proceeds  were  distributed.  As  the  purchasers  took 
the  property  subject  to  the  lien,  if  any  there  was,  of  the  back- 
pay claims,  the  bondholders,  as  bondholders,  cannot  in  any  man- 
ner be  affected  by  the  result  of  the  proceedings  to  determine 
whether  such  lien  exists,  and  if  so,  to  what  extent.  All  ques- 
tions as  to  such  matters  are  between  the  purchasers  and  inter- 
vening petitioners  alone.  The  decree  ordering  a  sale  subject 
to  the  claims  was  entered  on  the  motion  of  the  Trust  Company, 
and  the  appeal  is  in  express  terms  confined  to  the  order  estab- 
lishing the  claims  against  the  purchasers.  If,  by  reason  of  the 
agreement  under  which  the  purchase  was  made  by  the  purchas- 
ing commiCee,  any  of  the  bondholders  secured  by  the  mortgages 
to  the  Trust  Company  are  entitled  to  share  in  the  j-roperty, 
they  are  for  all  such  purposes  represented  by  the  pure  hasing 
committee,  and  not  by  the  QiortgiE^  .trustee.  The  tru.^  cre- 
ated by  the  mortgage  was  fully  ex^cfuted  when  the  forecl6sure 
was  complete.  After  that  the  purchasing  bondholders  became 
purchasers  of  the  mortgaged  property,  and  their  rights  are  to 
be  determined  accordingly. 

Neither  is  it  of  any  importance  that  in  th^  decree  of  sale  as 
modified,  as  well  as  in  that  originally  entered,  a  right  of  appeal 
by  the  Trust  Company  was  expressly  reserved.  Only  parties 
to  a  decree  can  appeal.  If  a  party  to  the  suit  is  in  no  manner 
affected  by  what  is  decreed,  he  cannot  be  said  to  be  a  party  to 
the  decree.  A  reservation  of  the  right  to  appeal  has  no  effect 
if  there  is  no  decree  from  which  an  appeal  such  as  has  been 
reserved  will  li6.  In-  the  present  case,  as  has  already  been 
seen,  the  several  claimants  or  interveners  and  the  purchasing 
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committee  were  the  only  parties  to  the  suit  affected  by  the 
decree  of  October  81.,  The  purchasing  committee  became  par- 
ties by  their  purchase  to  the  extent  that  was  necessary  to  pro- 
tect their  rights  in  the  property  purchased  against  any  further 
orders  to  be  made  in  the  execution  of  the  decree  under  which 
they  bought.  Tbe  Trust  Company,  by  consenting  to  the 
decree  ordering  a  sale  subject  to  the  back-pay  and  supply  liens, 
in  effect  voluntarily  abandoned  that- part  of  the  litigation,  and 
left  it  to  be  carried  on  thereafter  between  the  several  claim- 
ants  and  the  purchasers  alone.  Neither  the  Trust  Company 
nor  those  it  in  equity  represents  can  gain  or  lose  by  either  a 
reversal  or  affirmance  of  the  decree  appealed  from. 

Our  jurisdiction,  therefore,  depends  on  the  case  as  it  stands 
between  the  purchasing  committee  and  the  several  back-pay 
claimants.  As  we  have  shown  in  Ex  parte  Baltimore  f  Ohio 
Railroad  Company^  ante^  p.  5,  if  distinct  causes  of  action  in 
favor  of  distinct  parties,  though  growing  out  of  the  same  trans- 
action, are  joined  in  one  suit,  and  distinct  decrees  are  rendered 
in  favor  of  the  several  parties,  these  decrees  cannot  be  joined 
to  give  us  jurisdiction ;  but  if  the  controversy  is  about  a  matter 
in  which  several  parties  are  interested  collectively  under  a 
common  title,  and  in  the  decree,  after  establishing  the  common 
right,  a  division  is  made  among  the  claimants  according  to 
their  respective  interests,  this  separation  of  the  decree  into 
parts  will  not  prevent  an  appeal. 

We  are  satisfied  the  present  case  comes  under  the  first 
division  of  this  rule.  There  is  a  question  involved  common  to 
all  the  interveners ;  that  is  to  say,  whether  back-pay  and  supply 
claims  of  any  kind  are  to  be  paid  by  the  purchasers ;  but  if 
that  is  settled  in  favor  of  the  claimants  it  will  still  bave  to  be 
determined  whether  each  one  of  the  separate  claimants  has  a 
claim  of  that  kind.  In  determining  this  question  each  claim 
will  depend  on  its  own  facts.  A  recovery  by  one  claimant  will 
not  necessarily  involve  a  recovery  by  another.  While  the 
rights  of  all  depend  on  establishing  a  liability  of  the  purchasers 
for  the  payment  of  debts  of  a  particular  kind,  no  one  can  re- 
cover unless  he  shows  that  there  is  owing  to  him  individually  a 
debt  of  that  kind.  There  are,  therefore,  necessarily  in  the  case 
as  many  separate  and  distinct  controversies  as  there  are  separate 
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claimants  and  intervenors.  Tbe  parchasera  have  the  right  to 
contest  each  claim  separately.  They  stand  in  the  same  relation 
to  the  several  claimants  ^hat  the  ship-owner  did  in  Oliver  ▼. 
Alexander^  6  Pet.  143,  to  the  seamen,  or  the  alleged  fraudulent 
gi*antee  in  Seaver  r.  Bigelaws^  5  Wall.  208,  to  the  judgment 
creditors.  The  several  intervenors  do  not,  as  in  The  Conne- 
mara^  103  U.  S.  754,  claim  under  one  and  the  same  title,  and  it 
i$  material  to  the  purchasers  how  much  is  allowed  to  each  and 
every  one,  for  the  amount  of  the  recovery  is  not  determined  by 
any  fixed  sum,  but  by  the  aggregate  of  all  the  separate  sums 
allowed  the  several  claimants  individually.  The  amount  of 
the  recovery  by  one  is  not  affected  in  any  manner  by  what  is 
allowed  to  another.  Clearly,  therefore,  distinct  causes  of  action 
in  favor  of  distinct  parties  have  been  joined  in  the  same  suit, 
and  distinct  decrees  rendered  in  favor  of  the  distinct  parties. 
This  ijB  not  only  the  form  of  the  decree,  but  the  substance. 

There  is  no  question  here  of  a  fund  for  distribution.  The 
purchasing  committee  bpught  the  road  subject  to  the  liens  of 
the  various  back-pay  and  supply  claimants,  if  any  such  liens 
existed.  The  claimants  are  seeking  to  establish  and  enforce 
their  respective  liens.  They,  in  effect,  join  in  one  suit  for 
that  purpose,  but  both  their  claims  and  decrees  are  separate 
and  distinct. 

It  follows  that  the  motion  to  dismiss  must  be  granted,  and  it 
is  so  ordered. 

The  questions  involved  in  the  appeals  from  the  decrees  for 
more  than  f5,000  are  not  such  as  we  are  willing  to  con- 
sider on  a  motion  to  affirm.  The  motion  for  an  affirmance  is, 
therefore^ 

OverrtUed, 
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FiHK  V.  0*Nkil. 

The  homestead  of  a  defendant  is  not  subject  to  seizure  and  sale  bj  yirtue  of  an 
execution  sued  out  on  a  judgment  recorered  by  the  United  States  in  a  ciril 
action,  if,  had  a  priyate  party  been  the  plainti£f,  it  would  be  exempt  therefrom, 
by  the  law  of  the  State  where  it  is  situate. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  is  a  bill  in  equity  filed  by  0*Neil  praying  for  a  per- 
*petual  injunction  to  restrain  Fink,  the  then  marshal  of  the 
United  States  for  the  Eastern  District  of  Wisconsin,  from  fur- 
ther proceeding  under  a  fi.  fa,^  issued  upon  a  judgment  ren- 
dered in  favor  of  the  United  States  in  the  District  Court  for 
that  district,  against  the  complainant  and  others,  and  which 
bad  been  levied  on  real  estate  alleged  to  be  his  homestead,  and 
eacempt  under  the  laws  of  that  State  from  sale  on  execution. 
The  premises  levied  on  are  forty  acres,  with  a  dwelling-house 
and  appurtenances  thereon,  which  he  occupied  as  a  residence 
for  himself  and  family,  consisting  of  his  wife  and  seven  chil- 
dren, the  same  being  used  for  agricultural  purposes,  not  in- 
cluded in  any  town,  city,  or  village  plot,  and  alleged  to  be  of 
the  value  of  $6,000  and  upwards ;  and  it  is  averred  that  the 
cause  of  action  upon  which  the  judgment  was  rendered  was  not 
for  any  debt  or  liability  contracted  prior  to  Jan.  1,  1849. 

To  this  bill  there  was  filed  a  general  demurrer,  for  want  of 
equity,  which  being  overruled,  and  Fink  declining  to  answer  or 
plead,  a  decree  was  rendered  granting  the  relief  prayed  for, 
from  which  he  prosecutes  this  appeal. 

The  provision  of  the  statute  of  Wisconsin  on  the  subject  of 
homestead  exemptions,  the  benefit  of  which  was  secured  to  the 
appellee  by  the  decree,  is  as  follows :  — 

^<  A  homestead  to  be  selected  by  the  owner  thereof  consisting, 
when  not  included  in  any  village  or  city,  of  any  quantity  of  land, 
not  exceeding  forty  acres,  used  for  agricultural  purposes,  and  when 
included  in  any  city  or  village,  of  a  quantity  of  land  not  exceeding 
one-fourth  of  an  acre,  and  the  dwelling-house  thereon  and  its  appur- 
tenances, owned  and  occupied  by  any  resident  of  this  State,  shall ' 
be  exenvpt  from  seizure  or  sale  on  execution,  from  the  lien  of  every 
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judgment,  and  from  liability  in  any  form  for  the  debts  of  Buch 
owner,  except  laborers',  mechanics^  and  purchase-money  liens,  and 
mortgages  lawfully  executed,  and  taxes  lawfully  assessed,  and  ex- 
cept as  otherwise  specially  provided  in  these  statutes,"  Ac  Rev. 
Stat.  Wisconsin  of  1878,  783,  ch.  130,  sect.  2983. 


Mr.  Assistant  Attamey-  General  Maury  for  the  appellant. 

If  the  law  of  Wisconsin  exempting  forty  acres  of  land  from 
execution  is  operative  as  against  the  United  States,  it  must  be 
on  one  of  two  grounds :  — 

Firsts  That  the  law  providing  for  esiecutions  on  judgments 
in  the  Federal  courts,  now  embodied  in  sect.  916,  Rev.  Stat., 
has  made  it  so  ;  or. 

Second^  That  Wisconsin  has  the  power  to  enact  a  law  which, 
propria  vigore^  exempts  the  property  of  a  debtor  from  execution 
Sued  out  by  the  United  States. 

The  law  regulating  final  process  on  the  common-laW  side  of 
the  Federal  courts  cannot  apply  to  the  extent  of  making  the 
homestead  exemption  law  of  a  'State  operative  against  the 
United  States,  whatever  may  be  its  effect  as  to  individuals, 
because :  1.  It  is  an  invariable  rule  that  statutes  which  dero- 
gate from  the  powers  and  prerogatives  of  the  government,  or 
tend  to  diminish  or  restrain  any  of  its  rights  and  interests,  do 
not  apply  to  it  unless  it  is  expressly  named.  United  States  v. 
Herron^  20  Wall.  261 ;  Savings  Bank  v.  United  States^  19  id. 
228,  289,  and  cases  cited ;  Dwarris,  p.  523 ;  Sedgw.  Stat,  and 
Const.  L.,  pp.  105,  895,  ed.  1857.  2.  Sect.  916,  Rev.  Stat., 
while  it  ac.opts  the  State  laws  providing  execution,  does  not 
adopt  any  restrictive  legislation  which  is  collateral  to  them. 
Boyle  V.  Zacharie^  6  Pet.  659  ;  Wayman  v.  Southard^  10  Wheat. 
1.  3.  The  provision  of  sect.  986,  that  executions  sued  out 
by  the  United  States  in  any  court  thereof,  in  one  State,  may 
run  and  be  executed  in  any  State  or  Territory,  is  repugnant  to 
the  idea  that  such  process  was  intended  to  be  affected  by  State 
exemptions  of  any  kind  under  sect.  916. 

No  law  of  Wisconsin  exempting  property  from  execution  can 
be  operative  propria  vigore  against  the  United  States. 

The  independence  and  sovereignty  of  the  national  govern- 
ment cannot  coexist  with  a  power  in  the  several  States  to 
vou  XVI.  18 
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defeat  or  embarrass  the  exercise  of  any  of  its  delegated  powers. 
The  States  have  no  power,  by  taxation  or  otherwise,  to  retard, 
impede,  burden,  or  in  any  manner  control  the  operation  of  the 
constitutional  lawfe  enacted  by  Congress  to  carry  into  execution 
the  powers  vested  in  the  general  government.  MeCuUoch  v. 
Maryland^  4  Wheat.  816 ;  Weston  v.  CUy  Council  of  Charleston^ 
2  Pet.  449 ;  Crandcdl  v.  Nevada^  6  Wall.  86 ;  Dobbins  v.  Com- 
missioners  of  Erie  County y  16  Pet.  435  ;  The  Collector  v.  Day, 
11  Wall.  113;  United  States  v.  Railroad  Company^  17  id. 
322;  Wayman  v.  Southard^  supra;  Bank  of  United  States  y. 
Halsteady  10  Wheat.  61 ;  Beers  v.  Haughton^  9  Pet.  829. 

The  States  are  not  expressly  prohibited  from  interfering 
with  the  operations  of  th^  general  government.  The  inhibition 
comes  by  necessary  implication,  their  possession  of  such  a 
power  of  obstruction  and  interference  being  in  irreconcilable 
antagonism  to  the  sovereign  authority  which  it  was  the  purpose 
of  the  Constitution  to  ordain  and  establish. 

If,  then,  a  State  cannot  subject  to  taxation  a  bank  created 
by  the  United  States,  and  made  a  part  of  its  fiscal  machinery, 
or  a  debenture  of  the  United  States,  or  the  salary  of  a  Federal 
officer,  or  a  citizen  passing  through  its  territory,  because  such 
an  exercise  of  her  taxing  power  would  tend  to  embarrass  the 
operations  of  the  general  government,  it  would  seem  to  follow 
as  a  necessary  consequence  that  the  law  of  Wisconsin  could  not 
exempt  from  execution  the  land  levied  on  under  the  execution 
in  question,  without  retarding,  impeding,  and  burdening  the 
appropriate  and  rightful  means  for  the  enforcement  and  collec- 
tion of  a  debt  due  to  the  United  States. 

If  a  State  cannot  tax  the  final  process  of  the  Federal  courts, 
by  a  parity  of  reasoning  it  cannot  withdraw  property  from  the 
operation  of  such  process. 

The  judicial  power  has  heretofore  been  considered  ample  for 
all  the  purposes  of  the  Constitution.  Martin  v.  Hunter^  1  Wheat. 
804 ;  Tennessee  v.  BavtSy  100  U.  S.  268.  But  it  must  hereafter 
be  regarded  as  a  delusion,  if  the  several  States  can  determine 
whether  any,  and,  if  any,  how  much,  of  a  defendant's  property 
may  be  seized  under  an  execution  sued  out  of  a  Federal  court 
at  the  instance  of  the  United  States. 

There  was  no  opposing  counsel. 
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Mb.  Jxjsticb  Matthbws,  after  stating  tbe  case,  deliyered 
the  opinion  pf  the  court. 

The  statutory  provision  in  relation  to  homesteads  was  en- 
acted by  Wisconsin  iii  express  compliance  with  a  constitutional 
injunction,  wherein  it  is  declared,  in  the  seventeenth  section  of 
the  Bill  of  Rights,  that  **  the  privilege  of  the  debtor  to  enjoy 
the  necessary  isomforts  of  life  shall  be  recognized  by  wholesome 
laws."    Phelps  v.  Rooney,  9  Wis.  70,  83. 

It  has  been  the  constant  policy  of  the  State  in  this  legisla- 
tion, as  construed  by  many  decisions  of  its  Supreme  Court,  to 
favor  by  liberal  interpretations  the  exemptions  in  favor  of  the 
debtor.  *'  For  it  cannot  be  denied,"  says  that  court,  in  Sanson 
V.  Edgar ^  34  id.  658,  657,  ''  that  in  all  the  enactments  found 
in  our  statute  books  in  regai*d  to  homestead  exemption,  the 
most  sedulous  care  is  manifest  to  secure  the  homestead  to  the 
debtor  and  to  his  wife  and  family  against  all  debts  not  ex- 
pressly charged  upon  it." 

We  have  found  no  case  in  which  the  question  has  been 
raised,  or  where  there  has  been  any  expression  of  judicial 
opinion,  whether  the  exemption  would  prevail  or  not,  as  to 
judgments  in  favor  of  the  State ;  but  we  do  not  doubt,  from  the 
language  of  the  constitutional  and  statutory  provisions,  and  the 
rules  of  construction  followed  in  other  cases,  that  it  would  be 
held  by  its  courts,  if  the  question  should  be  directly  made,  that 
the  State,  except  as  to  taxes,  which  are  expressly  excepted, 
would  be  bound  by  the  exemption. 

In  Doe,  ex  dem.  Qladney^  v.  Deavors^  11  Ga.  79,  it  was  de- 
cided by  the  Supreme  Court  of  Georgia,  in  1852,  that  the  State 
was  bound  by  acts  of  the  legislature  exempting  certain  articles 
of  personal  property  from  levy  and  sale  for  debts,  for  the  bene- 
fit  of  the  wife  and  children  of  the  debtor,  so  that  they  could 
not  be  seized  and  sold  under  execution  for  the  payment  of 
taxes.  The  court  said,  p.  89 :  **  These  laws  are  founded  in  a 
humane  regard  to  the  women  and  children  of  families.  The 
preamble  to  the  act  of  1822  announces  the  grounds  on  which 
the  legislature  acted.  ^Whereas'  (is  its  language)  *it  does 
not  comport  with  justice  and  expediency  to  deprive  innocent 
and  helpless  women  and  children  of  the  means  of  subsistence, 
be  it  therefore  enacted,'  &c.  ...  In  our  judgment,  the  State 
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falls  within  the  operation  of  a  public  law,  passed  for  the  benefit 
of  the  poor,  and  the  State  is  within  the  policy  of  our  own  legis- 
lation upon  this  subject-matter." 

Mr.  Thompson,  in  his  Treatise  on  Homesteads  and  Ex- 
emptions, sect  886,  says :  '*  In  many  of  the  States  this  ques- 
tion is  determined  by  the  express  pravisions  of  statutes,  which 
declare,  in  various  terms,  that  nothing  shall  be  exempt  from 
execution  where  the  debt,  other  than  public  taxes,  is  due  the 
State ;  or  where  the  debt  is  for  public  taxes  legally  assessed 
upon  the  homestead  or  other  property  ;  or  where  the  demand 
is  for  a  public  wrong  committed,  punished  by  fine.  But 
where  the  question  has  arisen,  in  the  silence  of  statutes,  the 
highest  courts  of  the  Stotes,  with  two  exceptions,  have  held 
otherwise." 

Commonwealth  v.  Cook,  8  Bush  C^yOi  ^'^0,  which  is  one  of 
the  exceptions  referred  to,  is  slrpWn,  however,  to  have  been 
materially  qualified  by  the  decision  in  Commonwealth  v.  Lay^ 
12  id.  283.  Brook9  v.  The  State,  54  Ga.  86,  turned  on  the 
point  that  the  exemption  claimed  operated  retrospectively,  and 
waiis  disallowed  on  the  authority  of  Gwnn  v.  Barry ^  15  Wall. 
610.  So  that  in  point  of  fact  the  decisions  of  State  courts  upon 
the  point  are  practically  unanimous. 

It  is  said,  however,  that  the  laws  o|  the  State  creating  these 
exemptions  are  not  laws  for  the  United  States ;  and  this  is  cer- 
tainly true,  unless  they  have  been  made  such  by  Congress 
itself.  This  has  not  been  an  open  question  in  this  court  since 
the  decision  in  Wayman  v.  Southard^  10  Wheat.  1,  and  Bank 
of  the  United  States  v.  Halstead^  id.  51.  Mr.  Justice  Thomp- 
son, delivering  the  opinion  of  the  court  in  the  latter  case, 
said:  *^An  officer  of  the  United  States  cannot,  in  the  dis- 
charge of  his  duty,  be  governed  and  controlled  by  State  laws, 
any  further  than  such  laws  have  been  adopted  and  sanctioned 
by  the  legislati/e  authority  of  the  United  States.  And  he  does 
not,  in  such  case,  act  under  the  authority  of  the  State  law,  but 
nnder  that  of  the  United  States,  which  adopts  such  law.  An 
eaneution  is  the .  fruit  and  end  of  the  suit,  and  is  very  aptly 
called  the  life  of  the  law.  The  suit  does  not  terminate  with 
the  judgment  tind  all  proceedings  on  the  execution  are  pro- 
ceedings in  the  suit,"  &o.    In  Wayman  v.  SoiUhard^  Mr.  Chief 
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Jastioe  Marshall  had  said  that  the  proposition  was  ^^one  of 
those  political  axioms^  an  attempt  to  demonstrate  which  would 
be  a  waste  of  argument  not  to  be  excused." 

The  question,  therefore,  is,  whether  the  United  States,  by 
an  appropriate  legislative  act,  has  adopted  the  laws  of  Wis* 
consin  exempting  homesteads  from  execution,  and,  if  at  all, 
whether  they  apply  in  cases  of  executions  upon  judgments  in 
favor  of  the  United  States. 

Sect.  916,  Rev.  Stat.,  is  as  follows :  ^^  The  party  recovering  a 
judgment  in  any  common*law  cause  in  any  Circuit  or  Dis^ict 
Court,  shall  be  entitled  to  similar  remedies  upon  th^  same,  by 
execution  or  otherwise,  to  reach  the  property  of  the  judgment 
debtor,  as  are  now  provided  in  like  causes  by  the  laws  of  the 
State  in  which  such  court  is  held,  or  by  any  such  laws  hereafter 
enacted  which  may  be  adopted  by  general  rules  of  such  Circuit 
or  District  Courts ;  and  such  courts  may,  from  time  to  time, 
by  general  rules,  adopt  such  State  laws  as  may  hereafter  be  in 
force  in  such  State  in  relation  to  remedies  upon  judgments  as 
aforesaid,  by  execution  or  otherwise." 

This  provision. is  part  of  the  sixth  section  of  the  act  of  June 
1, 1872,  c.  255,  entitled  ^  An  Act  to  further  the  administration 
of  justice,"  and  has  in  its  present  form  been  in  force  since  that 
day.  It  is  the  result  of  a  policy  that  originated  with  the  organ- 
ization of  our  judicial  system.  The  fourteenth  section  of  the  act 
of  Sept.  24, 1789,  c.  20,  commonly  known  as  the  Judiciary  Act, 
provided  that  the  courts  of  the  United  States  should  have 
^^  power  to  issue  writs  of  9cire  facms^  habeas  eorpui,  and  all 
other  writs  not  specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law ; "  and  this  was 
held  to  embrace  executions  upon  judgments.  Waffman  v. 
Southard,  10  Wheat.  1.  The  act  of  Sept.  29,  1789,  c.  21, 
entitled  *^  An  Act  to  regulate  processes  in  the  courts  of  the 
United  States,"  enacts  'Hhat  until  further  provision  shall  be 
made,  and  except  where  by  this  act  or  other  statutes  of  the 
United  States  is  otherwise  provided,  the  forms  of  writs  and  ex- 
ecutions, except  their  style  and  modes  of  process  and  rates  of 
fees,  except  fees  to  judges,  in  the  Circuit  and  District  Courts,  in 
suits  at  common  law,  shall  be  the  same  in  each  State  respeo* 
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tiyely  as  are  now  used  or  allowed  in  the  Supreme  Courts  of  the 


same/' 


This  act-was  temporary,  and  expired  by  its  own  limitation 
at  the  end  of  the  next  session  of  Congress.  The  act  of  May 
8,  1792,  c.  34,  provided  that  the  forms  of  writs,  executions, 
and  other  process,  and  the  forms  and  modes  of  proceeding  in 
suits  at  common  law,  should  continue  to  be  the  same  as  author- 
ized by  the  act  of  1789,  ^'  subject,  however,  to  such  alterations 
and  additions  as  the  said  courts  respectively  shall  in  their  dis- 
cretion deem  expedient,  or  to  such  regulations  as  the  Supreme 
Court  shall  think  proper,  from  time  to  time,  by  rule  to  pre- 
scribe to  any  Circuit  or  District  Court  concerning  the  same.'* 
This  legislation  came  under  review  in  this  court  in  Watfrnan 
V.  Southard  and  Bank  of  the  United  Stolen  v.  Halstead,  in  the 
latter  of  which  it  is  said,  10  Wheat.  60 :  ^^  The  general  policy 
of  all  the  laws  on  this  subject  is  very  apparent.  It  was  in- 
tended to  adopt  and  conform  to  the  State  process  and  proceed- 
ings as  the  general  rule,  but  under  such  guards  and  checks  as 
might  be  necessary  to  insure  the  due  exercise  of  the  powers  oi 
the  courts  of  the  United  States.  They  have  authority,  there- 
fore, from  time  to  time,  to  alter  the  process  in  such  manner  as 
they  shall  deem  expedient,  and  likewise  to  make  additions 
thereto,  which  necessarily  implies  a  power  to  enlarge  the  effect 
and  operation  of  the  process." 

This  discretionary  power  in  the  courts  of  the  United  States 
was  restricted  by  the  act  of  May  19, 1828,  c.  68,  so  that  there- 
after writs  of  execution  and  other  final  process  issued  on  judg- 
ments rendered  in  any  of  the  courts  of  the  United  States,  and 
the  proceedings  thereupon,  should  be  the  same,  except  their 
style,  in  each  State  respectively,  as  were  then  used  in  the 
courts  of  such  State ;  provided,  however,  that  it  should  be  in 
the  power  of  the  courts,  if  they  saw  fit  in  their  discretion,  by 
rule  of  court,  so  far  to  alter  final  process  in  said  courts  as  to 
conform  the  same  to  any  change  which  might  be  adopted  by 
the  legislatures  of  the  respective  States  for  the  State  courts. 

It  will  be  seen  from  this  provision  that  it  was  thereafter  pro- 
hibited to  the  courts  of  the  United  States  either  to  adopt  or 
recognize  any  form  of  exeoution,  or  give  any  effect  to  it,  except 
such  as  was,  at  the  time  of  the  passage  of  the  act,  or  had  sub- 
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seqaently  become  at  tfie  time  of  their  adoption^  a  writ  author- 
ized by  the  laws  of  the  State.  The  same  provision  has  evQr 
since  been  continued  in. force,  and  is  now  embodied  in  sect. 
916  of  the  Revised  Statutes,  already  quoted. 

In  Beer9  v.  Haughton^  9  Pet.  829,  which  was  governed  by  the 
act  of  1828,  it  was  held  that  *^  the  words,  ^  the  proceedings  on 
the  writs  of  execution  and  other  final  process,'  must,  from  their 
very  import,  be  construed  to  include  all  the  laws  which  regu- 
late the  rights,  duties,  and  conduct  of  officers  in  the  service  of 
such  process,  according. to  its  exigency,  upon  the  person  or 
property  of  the  execution  debtor,  and  also  all  the  exemptions 
from  arrest  or  imprisonment  under  such  process  created  by 
those  laws." 

It  is  further  to  be  observed  that  no  distinction  is  made,  in 
any  of  these  statutes  on  the  subject,  between  executions  on 
judgments  iii  favor  of  private  parties  and  on  those  in  favor  of 
the  United  States.  And  as  there  is  no  provision  as  to  the 
effect  of  executions  at  all,  except  as  contained  in  this  legisla- 
tion, it  follows  necessarily  that  the  exemptions  from  levy  and 
sale,  under  executions  of  one  class,  apply  equally  to  all,  includ- 
ing those  on  judgments  recovered  by  the  United  States.  The 
general  power  to  issue  process,  originally  conferred  by  sect. 
14  of  the  Judiciary  Act  of  1789,  which  now  appears  as  sect. 
716,  Rev.  Stat.,  as  being  in  pari  materia  with  that  contained 
in  sect.  916,  must  be  construed  as  subject  to  the  same  limita- 
tions, especially  as  the  general  power  is  confined  in  express 
terms  to  writs  not  specifically  provided  for  by  statute,  and 
hence,  ex  vi  termini^  embraces  none  included  in  the  subsequent 
section.  Besides,  as  was  said  by  Mr.  Chie/  Justice  Marahall, 
in  Wayman  v.  SotUhard^  "  this  section  provides  singly  for  is- 
suing the  writ,  and  prescribes  Ho  rule  for  the  conduct  of  the 
officer  while  obeying  its  mandate.'* 

As  the  statute  of  Wisconsin,  exempting  homesteads  from 
levy  and  sale  upon  executions,  was  in  force  at  the  time  the  act 
of  Congress  of  June  1,  1872,  c.  255,  took  effect,  and  has  re- 
mained so  continuously  from  that  time^  it  also  follows  that  the 
exemption  has  thereby  become  a  law  of  the  United  States 
within  that  State,  and  applies  to  executions  issued  upon  judg- 
ments in.  civil  causes  recovered  in  their  courts* in  their  own 
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name  and  behalf,  equally  with  those  upon  judgments  rendered 
in  favor  of  private  parties.  Laws  of  Wisconsin  for  1848,  pp. 
40,  41 ;  Rev.  Stat.  Wisconsin  for  1871,  §  23,  p.  1548. 

This  conclusion  cannot  be  avoided  by  the  consideration 
which  has  been  urged  upon  us,  that  the  process  acts  do  not 
limit  the  sovereign  rights  of  the  United  States,  upon  the  prin- 
ciple that  the  sovereign  is  not  bound  by  such  laws,  unless  he  is 
expressly  naihed.  These  laws  are  the  expression  of  the  sov- 
ereign will  on  the  subject,  and  are  conclusive  upon  the  judicial 
and  executive  officers  to  whom  they  are  addressed;  and  as 
they  forbid  the  issue  of  an  execution  in  every  case,  except 
subject  to  the  limitations  which  they  mention,  and  as  there  is 
no  authority  to  issu^  an  execution  in  any  case  whatever,  except 
as  conferred  by  them,  the  sovereign  right  invoked  is  left  with- 
out the  means  of  vindication.  The  United  States  cannot  en- 
force the  collection  of  a  debt  from  an  unwilling  debtor,  except 
by  judicial  process.  They  must  bring  a  suit  and  obtain  a 
judgment.  To  reap  the  fruit  of  that  judgment  they  must 
cause  an  execution  to  issue.  The  courts  have  no  inherent 
authority  to  take  any  one  of  these  steps,  except  as  it  may  have 
been  conferred  by  the  legislative  department;  for  they  can 
exercise  no  jurisdiction,  except  as  the^law  confers  and  limits  it. 
And  if  the  laws  in  question  do  not  permit  ab  execution  to 
issue  upon  a  judgment  in  favor  of  the  United  States,  except 
subject  to  the  exemptions  which  apply  to  citizens,  there  are  no 
others  which  confer  authority  to  issue  any  execution,  at  all. 
For,  as  Was  said  by  Mr.  Justice  Daniel,  in  Cary  y.  (JwriU^ 
8  How.  236,  245,  'Hhe  courts  of  the  United  States  are  all 
limited  in  their  nature  and  constitution,  and  have  not  the 
powers  inherent  in  courts  existing  by  prescription  or  by  the 
common  law." 

This  objection  is  also  met  expressly  by  the  decision  of  this 
court  in  United  States  v.  Knight^  14  Pet.  301.  It  was  there 
decided  that  the  act  of  May  19,  1828,  c.  68,  gives  the  debtors 
imprisoned  under  executions  from  the  courts  of  the  United 
States,  at  the  suit  of  the  United  States,  the  privilege  of  jail 
limits  in  the  several  States,  as  they  "were  fixed  by  the  laws 
of  the  several  States  at  the  date  of  that  act.  It  was  there 
objected,  as  here,  that  the  provision  of  the  statute  did  not 
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embrace  executions  issued  on  judgments  rendered  in  favor  of 
the  United  States,  upon  the  ground  that  the  United  States  are 
never  to  be  considered  as  embraced  in  any  statute,  unless  ex- 
pressly named.  Mr.  Justice  Barbour  delivered  the  opinion  of  the 
court,  and  said :  '^  The  words  of  this  section  being  ^  that  writs 
of  execution  and  other  final  process  issued  on  judgments  and 
decrees  rendered  in  any  of  the  courts  of  the  United  States,'  it 
is  obvious  that  the  language  is  sufficiently  comprehensive  to 
embrace  them,  unless  they  are  to  be  excluded  by  a  construction 
founded  upon  the  principle  just  stated."  Referring  to  the  maxim 
nullum  tempu9  occurrit  regi^  he  says  it  rests  on  the  ground  that 
no  laches  shall  be  imputed  to  the  sovereign  ;  but  he  adds :  ^^  Not 
upon  any  notion  of  prerogative ;  for  even  in  England,  where 
the  doctrine  is  stated  under  the  head  of  prerogative,  this,  in 
effect,  means  nothing  more  than  that  this  exception  is  made 
from  the  statute  for  the  public  good ;  and  the  King  represents 
the  nation.  The  real  ground  is  a  great  principle  of  public 
policy,  which  belongs  alike  to  all  governments,  that  the  pub- 
lic interest  should  not  be  prejudiced  by  the  negligence  of  public 
officers  to  whose  caie  they  are  confided.  Without  undertaking 
to  lay  down  any  general  rule  as  applicable  to  cases  of  this 
kind,  we  feel  satisfied  that  when,  as  in  this  case,  a  statute, 
which  proposes  only  to  regulate  the  mode  of  proceeding  in 
suits,  does  not  divest  the  public  of  any  right,  does  not  violate 
any  principle  of  public  policy;  but,  on  the  contrary,  makes 
provisions,  in  accordance  with  the  policy  which  the  government 
has  indicated  by  many  acts  of  previous  legislation,  to  conform 
to  State  laws  in  giving  to  persons  imprisoned  under  their  exe- 
cution the  privilege  of  jail  limits;  we  shall  best  carry  into 
effect  the  legislative  intent  by  construing  the  executions  at 
the  suit  of  the  United  States  to  be  embraced  within  the  act 
of  1828.*'  * 

The  same  line  of  reasoning  was  adopted  by  this  court  in 
Oreen  t.  United  States^  9  Wall.  655.  It  was  there  held  that 
the  act  of  July  2,  1864,  c.  210,  which  enacts  that  in  courts  of 
the  United  States  there  shall  be  no  exclusion  of  any  witness 
in  civil  actions,  ^^  because  he  is  a  party  to  or  interested  in  the 
issue  tried ; "  and  the  amendatory  act  of  March  8,  1865,  c.  118, 
making  certain  exceptions  to  the  rule,  apply  to  civil  actions 
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in  which  the  United  States  are  a  party  as  well  as  to  those  be- 
tween private  persons.  It  was  ai^ued  by  the  Attorney-General 
that  the  statutes  were  meant  to  give  both  parties  an  equal 
standing  in  court  in  respect  to  evidence;  that  the  United 
States  not  being  able  to  testify,  a  party  opposed  to  them  should 
.not  be  allowed  to  do  so  either ;  and  that,  independently  of  this, 
it  was  a  rule  of  construction  that  ^^  the  King  is  not  bound  by 
any  act  of  Parliament,  unless  he  be  named  therein  by  special 
and  particular  words."  Mr.  Justice  Bradley,  who  delivered 
the  opinion  of  the  court,  replying  to  this  argument,  said :  *^  It 
is  urged  that  the  government  is  not  bound  by  a  law  unless 
expressly  named.  We  do  not  see  why  this  rule  of  construction 
should  apply  to  acts  of  legislation  which  lay  down  general 
rules  of  procedure  in  civil  actions.  The  very  fact  that  it  is 
confined  to  civil  actions  would  seem  to  show  that  Congress 
intended  it  to  apply  to  actions  in  which  the  government  is 
a  party  as  well  as  those  between  private  persons.  For  the 
United  States  is  a  necessary  party  in  all  criminal  actions,  which 
are  excluded  ex  vi  termini;  and  if  it  had  been  the  intent  to 
exclude  all  other  actions  in  which  the  government  is  a  party, 
it  would  have  been  more  natural  and  more  accurate  to  have 
expressly  confined  the  law  to  actions  in  which  the  government 
is  not  a  party,  instead  of  confining  it  to  civil  actions.  It  would 
then  have  corresponded  precisely  with  such  intent.  Expressed 
as  it  is,  the  intent  seems  to  embrace,  instead  of  excluding,  civil 
actions  in  which  the  government  is  a  party.  Nothing  adverse 
to  this  view  can  be  gathered  from  the  exceptions  made  in  the 
amendment  passed  in  1865."  See  also  United  States  v.  Thomp- 
son^ 93  U.  S.  686 ;  United  States  v.  Railroad  Company^  105  id. 
263. 

And  although  it  has  been  decided  by  the  highest  judicial 
tribunals  in  England  —  Feather  v.  The  Queen,  6  B.  &  S.  257; 
Dixon  V.  London  Small  Arms  Co.,  1  App.  Cas.  632  —  that  the 
sovereign  is  entitled  to  the  use  of  a  patented  process  or  inven- 
tion without  compensation  to  the  patentee,  because  the  privi- 
lege granted  by  the  letters>patent  is  granted  against  the 
subjects  only,  and  not  against  the  crown,  a  contrary  doctrine 
was  held  by  this  court  in  James  v.  Campbell,  104  U.  S.  866,  to 
prevail  in  this  country.     Mr.  Justice  Bradley,  delivering  the 


Oct  1882.]  Fink  v,  0*Neil.  288 

opinion  of  the  court  in  that  case,  said :  *^  The  United  States 
has  no  such  prerogative  as  that  which  is  claimed  by  the  sover- 
eigns of  England  by  which  it  can  reserve  to  itself,  either  ex- 
pressly or  by  implication,  a  superior  dominion  and  use,  in  that 
which  it  grants  by  letters-patent  to  those  who  entitle  themselves 
to  such  grants.  The  government  of  the  United  States,  as  well 
as  the  citizen,  is  subject  to  the  Constitution ;  and  when  it 
grants  a  patent,  the  grantee  is  entitled  to  it  as  a  matter  of 
right,  and  does  not  receive  it,  as  was  originally  supposed  to  be 
the  case  in  England,  as  a  matter  of  grace  and  favor." 

It  is  true  that  in  United  States  v.  Herron,  20  Wall.  251,  it 
was  decided  that  a  debt  due  to  the  United  States  is  not  barred 
by  the  debtor's  discharge  with  certificate  under  the  Bankrupt 
Act  of  1867 ;  but  in  that  cisise  Mr.  Justice  Clifford  took  pains, 
by  a  careful  collation  of  numerous  provisions  of  the  statute,  to 
show  that  the  words  ^^  credfltor  or  creditors,''  as  contained  in 
the  act,  did  not  include  the  United  States,  adopting  and  ex- 
tending the  definition  by  Mr.  Justice  Blackburn,  in  Woodn  v. 
De  MattoSy  8  Hurl.  &  Colt.  987,  995,  because  used  in  the  sense 
of  persons  having  a  claim  which  can  be  proved  under  the 
bankruptcy,  and  not  required  by  the  act  to  be  paid  in  full  in 
preference  of  all  others.  But  the  Bankrupt  Act  furnished  clear 
evidence  of  the  policy  of  Congress  in  reference  to  exemptions 
of  property  from  sale  for  the  payment  of  debts,  by  excepting 
from  its  operation  personal  property,  necessary  for  the  use  of 
the  family,  to  the  amount  of  $500,  and  such  other  property  as 
was  exempt  from  execution  by  the  laws  of  the  United  States 
and  of  the  State  of  the  debtor's  domicile.  Rev.  Stat.,  sect. 
5045.  And  Congress,  since  the  passage  of  the  act  of  May  20, 
1862,  c.  75,  providing  for  the  acquisition  of  homesteads  for 
actual  settlers  upon  the  public  lands,  has  made  their  exemption 
from  sale  on  execution  a  permanent  part  of  the  national  policy, 
by  declaring  that  lands  so  acquired  shall  not  ^^  in  any  event 
become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor."  Rev.  Stat.,  sect.  2296 ; 
Seymour  v.  Sanders^  8  Dill.  437  ;  Russell  v.  Lowthy  21 
Minn.  167. 

If  a  contrary  construction  to  the  process  act-s  should  be 
given,  on   the  ground  that  they  do  not  include  the  United 
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States,  which,  although  a  litigant,  continues  nevertheless  to 
exercise  the  prerogatives  of  a  sovereign,  it  would  follow  that 
they  might  resort  to  any  writ  known  to  the  common  law,  how* 
ever  antiquated  or  obsolete,  and  in  defiance  of  the  progress  of 
enlightened  legislation  on  that  subject,  revive  all  the  hardships 
of  imprisonment  for  debt,  even  without  the  liberty  of  local 
statutory  jail  limits.  But  that  this  is  not  within  the  meaning 
of  these  acts  of  Congress,  we  have  positive  and  plenary  proof 
in  sect.  1042  of  the  Revised  Statutes.  This  was  sect.  14  of  the 
act  of  June  1, 1872,  c.  255.  It  provides  that  ^^  when  a  poor  con- 
vict sentenced  by  any  court  of  the  United  States  to  be  impris- 
oned and  pay  a  fine,  or  fine  and  cost,  or  to  pay  a  fine,  or  fine 
and  cost,  has  been  confined  in  prison  thirty  days  solely  for  the 
non-payment  of  such  fine,  or  fine  and  cost,  such  convict  may 
make  application  in  writing  to  any  commissioner  of  the  United 
States  court  in  the  district  where  h%  is  imprisoned,  setting  forth 
his  inability  to  pay  such  fine,  or  fine  and  cost,  and  after  notice 
to  the  district  attorney  of  the  United  States,  wlio  may  appear, 
offer  evidence,  and  be  heard,  the  commissioner  shall  proceed  to 
hear  and  determine  the  matter ;  and  if  on  examination  it  shall 
appear  to  him  that  such  convict  is  unable  to  pay  such  fine,  or 
fine  and  cost,  and  that  he  has  not  any  property  exceeding 
twenty  dollars  in  value,  except  such  as  is  by  law  exempt  from 
being  taken  on  execution  for  debt,  the  commissioner  shall 
administer  to  him  "  an  oath,  the  form  of  which  is  set  out,  in 
which  he  swears  that  he  has  not  any  property,  real  or  per- 
sonal, to  the  amount  of  twenty  dollars,  except  such  as  is  by 
law  exempt  from  being  taken  on  civil  precept  for  debt  by 
the  laws  of  the  State  where  the  oath  is  administered,  and 
that  he  has  no  property  in  any  way  conveyed  or  concealed,  or 
in  any  way  disposed  of,  for  his  future  use  or  benefit.  "  And 
thereupon,"  the  statute  proceeds,  "  such  convict  shall  be  dis- 
charged," &c.  This  section  is  repeated  as  sect.  5296,  Rev. 
Stat.,  under  the  title.  Remission  of  fines,  penalties,  and  for- 
feitures. 

Nothing  can  be  more  clear  than  this,  as  a  recognition  by 
Congress  that  in  case  of  executions  upon  judgments  in  civil 
actions  the  United  States  are  subject  to  the  same  exemptions 
as  apply  to  private  persons  by  the  law  of  the  State  in  which 
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the  property  levied  on  is  found  ;  and  that,  by  this  provision 
in  favor  of  poor  convicts,  it  was  intended,  even  in  cases  of 
sentences  for  fines  for  criminal  oflfences  against  the  laws  of  the 
United  States,  that  the  execution  against  property  for  its 
collection  should  be  subjected  to  the  same  exemptions  as  in 
civil  cases. 

In  Magdalen  College  Case,  11  Rep.  66  6,  Lord  Coke,  referring 
to  Lord  Berkley's  Case,  Plowd.  Com.  233,  246,  declares  that  it 
was  there  held  that  the  King  was  bound  by  the  statute  Le 
2>o?iw,  13  Edw.  I.  c.  1,  because,  for  other  reasons,  "  it  was  an 
act  of  preservation  of  the  possession  of  noblemen,  gentlemen, 
and  others,"  and  "  the  said  act,"  he  continues,  "  shall  not  bind 
the  King  only,  where  he  took  an  estate  in  his  natural  capacity, 
as  to  him  and  the  heirs  male  of  his  body,  but  also  when  he 
claims  an  inheritance  as  King  by  his  prerogative."  By  parity 
of  reasoning  based  on  the  declared  public  policy  of  States, 
where  the  people  are  the  sovereign,  laws  which  are  acts  of 
preservation  of  the  home  of  the  family  exclude  the  supposition 
of  any  adverse  public  interest,  because  none  can  be  thought 
hostile  to  that,  and  the  case  is  brought  within  the  humane  ex- 
ception that  identifies  the  public  good  with  the  private  right, 
and  declares  ^'  that  general  statutes  which  provide  necessary 
and  profitable  remedy  for  the  maintenance  of  religion,  the 
advancement  of  good  learning,  and  for  the  relief  of  the  poor, 
shall  be  extended  generally  according  to  their  words ; "  for 
civilization  has  no  promise  that  is  not  nourished  in  the  bosom 
of  the  secure  and  well-ordered  household. 

Decree  affirmed. 
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MiLTENBEROER  f^.  LOOANSPORT  RAILWAY  COMPANY. 

1.  Li  August,  1870,  a  first  mortgnge  on  a  railroad  was  made.  In  January,  187S, 
a  second  mortgage  on  the  same  railroad  was  made.  Both  mortgages  cot- 
ered  after-acquired  property.  A  default  on  the  first  mortgage  occurred  in 
November,  1873,  and  on  the  second  mortgage  in  Januaxy,  1874.  In  August, 
1874,  the  second  mortgagee  filed  a  bill  to  foreclose  the  second  mortgage, 
making  the  first  mortgagee  a  party,  acknowledging  the  priority  of  the  first 
mortgage,  not  praying  any  relief  against  the  first  mortgagee,  and  praying 
for  a  rcceiyer,  and  for  the  payment  of  his  net  revenue  to  those  entitled  to 
it  On  the  same  day,  an  order  was  made  appointing  one  Schuyler  receiver, 
and  directing  that  a  copy  of  the  order  be  served  on  the  first  mortgagee,  a 
corporation,  requiring  it  to  appear  "  on  or  before  "  the  first  Monday  of  No- 
vember then  next,  and  authorizing  the  receiver  to  pay  the  arrears  due  for 
operating  expenses  for  a  period  in  the  past  not  exceeding  ninety  days.  A 
copy  of  the  order  was  served  on  the  first  mortgagee  three  days  afterwards, 
and  proof  of  that  service  was  filed  two  days  after  the  service.  In  October 
following,  the  receiver,  on  bis  petitions  filed,  was  authorized,  by  order,  to 
purchase  certain  rolling-stock,  and  to  pay  indebtedness,  not  exceeding 
$10,000,  to  other  connecting  lines,  for  materials  and  repairs,  and  for  ticket 
and  freight  balances,  a  part  of  which  was  incurred  more  thaQ  ninety  days 
before  the  order  appointing  the  receiver  was  made,  and  to  expend  a  sam 
named  in  building  six  miles  of  road  and  a  bridge,  which  were  part  of  the 
main  line  of  the  road,  and  the  expenditures  were  charged  as  a  first  lien  on 
the  earning^  of  the  road.  The  first  mortgagee  appeared  and  answered  on 
the  first  Monday  of  November,  and  not  before.  The  answer  objected  to  the 
creation  of  fresh  indebtedness.  Nothing  more  was  done  in  the  suit  for 
eleven  months.  Then  the  receiver  reported  that  he  had  built  the  six  miles 
and  the  bridge,  and  purchased  rolling-stock,  and  incurred  debts  therefor. 
He  also  filed  a  petition  showing  that  his  trust  owed  $232,000,  and  asking 
leave  to  borrow  that  amount  and  $90,000  to  put  the  road  in  order,  on  re- 
ceivers' certificates,  to  be  made  a  first  lien.  The  petition  set  forth  a  meet- 
ing of  both  classes  of  bondholders,  at  which,  on  the  report  of  a  committee, 
the  receiver  was  dhrected,  by  a  resolution  passed,  to  obtain  authority  to 
borrow  $322,000  on  receivers'  certificates.  An  order  was  made  authorizing 
him  to  borrow  $201,000  on  receivers'  certificates,  payable  out  of  income, 
and  to  be  provided  for  in  the  final  order  of  the  court  in  the  suit,  if  not  paid 
out  of  income.  Soon  after  four  holders  of  first-mortgage  bonds  were  made 
defendants,  with  leave  to  answer  and  to  file  a  cross-bill.  They  answ^ed 
and  filed  a  cross-bill,  in  November,  1875,  to  foreclose  the  first  mortgage. 
The  cross-bill  claimed  that  the  six  miles  of  road,  and  the  bridge  and  the 
rolling-stock,  and  the  other  property  acquired  by  the  receiver,  were  subject 
to  the  lien  of  the  first  mortgage,  and  that  the  mortgagor  had  been  insolvent 
from  October,  1878,  and  affirmed  the  foregoing  sutement  as  to  the  meeting 
of  the  bondholders  and  their  resolution,  and  stated  that  the  plaintiffs  in  the 
cross-bill  had  desired  and  sought  for  more  than  a  year  to  liave  the  first 
mortgage  foreclosed ;  that  the  $201,000  ought  not  to  be  borrowed  and  made 
a  first  lien  on  the  road ;  and  that  the  receiver  ought  to  be  removed,  and 
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another  receiver  appointed  nnder  the  cross-bill.  In  December,  1876,  a  refer- 
ence was  made  to  take  evidence  on  the  subject  of  tlie  appointmentx>f  a  new 
receiver.  More  than  four  months  after  that  the  first  mortgagee  answered 
the  cross-bill,  and,  the  two  suits  being  x^ady  for  hearing,  they  were  consol- 
idated and  heard.  One  decree  was  made  in  them,  in  Ma/,  1876,  declaring 
that  both  mortgages  covered  all  the  property  held  by  the  mortgagor  when 
the  original  suit  was  brought  and  all  subsequent  ndditions  thereto,  and  pro- 
viding for  a  foreclosure  of  the  right  of  the  second  mortgagee  to  redeem,  and 
for  the  presentation  to  a  master  of  claims  against  the  property  and  the  r^ 
ceiver.  In  July,  1876,  one  Claybrook  was  appointed  additional  receiver  in 
the  original  suit.  He  acted,  after  Aug.  11,  1876,  as  sole  receiver  until  Aug. 
26, 1876,  after  which  he  and  Schuyler  were  joint  receivers,  until  December, 
1876,  when  Schuyler  resigned.  Claybrook,  on  Aug.  12, 1876,  took  posses- 
sion of  the  entire  property  which  Schuyler  had,  including  a  railway  twenty- 
three  miles  long,  used  under  a  lease  from  another  company.  The  master 
reported  as  to  claims  against  the  property  and  the  receiver,  from  time  to 
time.  The  plaintiffs  in  the  cross-bill  interposed  objections  to  making  any 
of  the  claims  prior  in  lien  to  the  lien  of  the  first  mortgage.  In  January, 
1879,  the  court,  by  order,  allowed  certain  claims,  many  of  them  not  over 
$6,000.  specifying  the  names  of  the  claimants  and  the  amounts  allowed, 
and  giving  the  claims  allowed  preference  in  payment  out  of  the  income  and 
proceeds  of  sale,  over  the  claims  of  the  mortgagees.  In  this  order  the 
plaintiffs  in  the  cross-bill  prayed  an  appeal  to  this  court.  In  July,  1879,  the 
cowiTThade  a  decree  for  the  sale  of  the  road  as  an  entirety,  and  for  the  pay- 
ment out  of  the  proceeds  of  sale  of  the  clnims  allowed,  before  paying  any 
principal  or  interest  on  the  mortgage  debts.  In  this  decree  the  plaintiffs  in 
the  cross-suit  prayed  an  appeal  from  it  to  this  court.  On  a  hearing  of  the 
appeal,  Held:  1.  The  appeals  were  appeals  in  open  court,  not  requiring  cita- 
tions, and  the  order  and  the  decree  appealed  from  sufficiently  designated  all 
the  appellees  by  name.  2:  The  first  mortgagee  was  a  proper  |>arty  to  the 
.original  bill  of  foreclosure,  because  a  receiver  was  prayed  for;  and,  the 
order  appointing  the  receiver  having  been  served  on  the  first  mortgagee 
(hiee  days  after  it  was  made,  such  mortgagee  was  bound  to  protect  promptly 
the  interests  of  the  first^nortgage  bondholders.  3.  The  original  bill  did  not 
seek  to  create ^a  receivership  for  the  sole  benefit  of  the  second-mortgage 
bondholders.  4.  The  property  in  court  under  the  original  bill  was  the  en- 
tire mortgaged^  property,  and  not  merely  the  equity  of  redemption  of  the 
Inortgagor,  as  against  the  second  mortgagee.  6.  The  exolusive  right  of  a 
fiecond  mortgagee  to  the  income  of  a  receivership  created  under  a  bill  filed 
byUiim  is  limited  to  a  case  where  the  first  mortgagee  is  not  a  party  to  the 
suit.  6.  The  first  mortgagee  having  been  entitled,  by  the  terms  of  the 
first  mortgage,  to  take  possession  of  the  mortgaged  property  and  operate 
the  road,  and  the  cross-bill  not  having  been  filed  for  more  than  a  year  after 
tWe  receiver  was  appointed  and  the  first  mortgagee  had  appeared  and  an- 
swered in  the  original  suit,  and  it  having  been,  in  judgment  of  law  or  in 
fact,  fully  known,  all  the  time  to  the  first-mortgage  bondholders,  what  was 
doing  by  the  receiver  in  creating  the  claims,  it  was  inequitable  for  the 
appellants  to  Ue  by  and  see  the  receiver  and  the  court  dealing  with  the 
property  in  the  manner  complained  of,  and  merely  protest  generally  and 
disclaim  all  interest  under  the  receivership,  and  yet  assert  in  the  cross-bill 
thfti  the  property  acqtdred  by  the  receiver  was  subject  to  the  lien  of  the 
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first  mortgage,  and  claim  the  proceeds  of  that  property  witlioat  paying  the 
debts  incurred  for  acquiring  it 

2.  A  court  hat  the  power  to  create  claims  through  a  receiyer,  in  a  suit  for  the 
•  foreclosure  of  a  railroad  mortgage,  which  shall  take  precedence  of  the  lien 
of  the  mortgage.  It  may  therefore  provide  that  the  receiver  shall  pay  the 
arrears  due  for  operating  expenses  for  a  period  in  the  past  not  exceeding 
ninety  days,  and  pay  indebtedness,  not  exceeding  $10,000,  to  other  connect* 
ing  lines,  for  materials  and  repairs,  and  for  ticket  and  freight  balances,  a 
part  of  which  had  been  incurred  more  than  ninety  days  before  the  order 
appointing  him  was  made,  and  purchase  rolling-stock,  and  build  six  miles 
of  road  and  a  bridge,  part  of  the  main  line  of  the  road,  and  making  such 
expenditures  a  lien  prior  to  the  lien  of  the  mortgages,  upheld. 

8.  The  mortgagor  held  a  leased  road,  under  a  written  lease,  providing  for  rent 
and  for  payment  for  depreciation,  and  for  the  payment  of  a  monthly  rent 
by  the  lessor  to  the  lessee  for  the  use  of  a  part  of  the  road.  The  succes- 
sive receivers  took  possession  of  the  leased  road  and  operated  it  as  a  con- 
tinuation of  the  mortgaged  road.  Part  of  the -rent  which  accrued  before 
Claybrook  became  receiver  was  unpaid.  Claybrook,  after  he  became  re- 
ceiver, paid  the  rent  as  it  accrued.  The  successive  receivers  collected  the 
rent  monthly  from  the  lessor  for  the  use  of  a  part  of  the  road.  The  court 
allowed  to  tlie  lessor,  as  a  claim  preferred  to  the  first  mortgage,  a  sum 
based  on  the  actual  value  of  the  use  of  tlie  road  by  the  receivers,  and  for 
depreciation,  and  allowed,  with  a  like  preference,  claims  for  supplies  and 
materials  furnished  for  the  road,  while  so  operated.  Held,  that  the  allow- 
ances were  proper,  and  that  the  final  decree  was  not  erroneous  in  not  re- 
quiring the  accounts  of  the  receiver  to  be  settled  before  paying  out  of 
the  proceeds  of  sale  the  debts  allowed  against  him,  nor  in  ordering  the  sale 
of  the  property  as  an  entirely,  without  separating  that  acquired  by  the 
receiver. 

4i.  The  question  of  the  jurisdiction  of  this  court,  in  respect  of  the  claims  not 
over  95,000,  was  not  considered. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

The  case  is  stated  in  the  opinion  of  the  court. 

3fr.  Charles  M.  Oshorn  for  the  appellants. 

Mr.  Benjamin  HarrUon  and  Mr.  John  G.  Williams^  contra. 

Mb.  Jxjsticb  Blatchfobd  delivered  the  opinion  of  the 
court. 

On  the  1st  of  August,  1870,  the  Logansport,  Crawfordsvilie, 
and  Southwestern  Railway  Company,  an  Indiana  corporation, 
executed  to  the  Fidelity  Insurance,  Trust,  and  Safe  Deposit 
Company,  a  Pennsylvania  corporation,  located  at  Philadelphia, 
as  trustee,  a  mortgage  to  secure  the  payment  of  bonds  to  the 
amount  of  $1,500,000,  covering  the  railway  of  the  mortgagor 
from  Logansport  to  Rockville,  in   length   about  ninety-two 
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miles,  with  all  its  franchises  and  property  used  in  or  connected 
with  the  operation  of  said  railway,  which  the  mortgagor  then 
owned  or  might  thereafter  acquire.  The  bonds  were  coupon 
bonds,  payable  in  gold,  in  the  year  1900,  with  interest  at  eight 
per  cent  per  annum,  in  gold,  payable  quarterly,  on  the  first 
days  of  November,  February,  May,  and  August.  The  mort- 
gage provided  that,  in  case  of  default  in  the  payment  of  the 
principal  or  interest  of  any  of  the  bonds,  the  mortgagor  would, 
within  six  months  after  the  default  should  occur,  it  still  con- 
tinuing, surrender  to  the  trustee,  on  its  demand,  the  possession 
of  the  mortgaged  property,  and  all  management  and  control 
thereof ;  that,  if  possession  should  be  so  taken,  all  expenses  of 
managing  and  operating  the  property  should  be  paid  from  the 
income,  and,  if  the  property  should  thereafter  be  sold,  from 
the  sale;  that  the  trustee,  having  taken  possession,  might  man- 
age and  operate  the  road  and  property,  and  receive  all  the 
income  and  apply  it  to  pay  the  interest  in  default,  first  paying 
all  expenses  of  management  and  all  charges  on  the  property ; 
but  that  the  trustee  should  not  demand  possession  until  re- 
quired in  writing  to  do  so  by  the  holders  of  at  least  one-half  of 
all  the  said  issue  of  bonds  then  unpaid  and  outstanding.  The 
mortgage  also  provided  that,  in  case  of  such  default  and  its 
continuanre,  the  trustee  might,  after  such  entry,  or  other  entry, 
or  without  entry,  sell  the  mortgaged  property  as  an  entirety,  at 
public  auction,  having  first  demanded  of  the  mortgagor  pay- 
ment of  all  money  then  in  default,  and  convey  title  to  the 
franchises  and  property  to  the  purchaser,  and  first  pay  out  of 
the  proceeds  of  sale  all  advances  or  liabilities  of  the  trustee  in 
operating  and  maintaining  the  railway  and  property  and  man- 
aging its  business  and  affairs  while  in  possession,  and  then 
apply  the  proceeds  to  paying,  first,  the  interest  on  the  bonds, 
and  then  the  principal,  such  payment  to  be  made  on  the  bonds 
whether  they  should  have  become  due  or  not  at  the  time  of 
the  sale.  The  mortgage  also  provided  that,  if  there  should  be 
a  default  continuing  for  six  months  after  demand  for  the  pay- 
ment of  any  half-yearns  interest,  the  principal  of  the  bonds 
should  immediately  become  due,  and  the  trustee  might  so 
declare  and  notify  the  mortgagor,  and,  on  the  written  request 
of  the  holders  of  a  majority  of  the  bonds,  should  proceed  to 
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collect  the  principal  and  interest  of  the  bonds  by  foreclosure 
and  sale  of  the  property,  or  otherwise,  as  therein  provided. 
Up  to  and  including  Aug.  1, 1878,  the  Logansport  Company 
paid  the  interest  on  the  bonda.  On  Nov.  1,  1873,  and  there- 
after, it  failed  to  pay  any  interest. 

On  the  1st  of  January,  1873,  the  Logansport  Company  exe- 
cuted to  the  Farmers'  Loan  and  Trust  Company,  a  New  York 
corporation,  located  at  the  city  of  New  Yovk,  as  trustee,  a 
mortgage  to  secure  the  payment  of  bonds  to  the  amount  of 
$500,000,  covering  the  entire  railroad  of  the  mortgagor,  with 
all  the  property  wliich  it  had  or  might  at  any  time  thereafter 
acquire  in  the  same,  extending  from  Logansport  to  Rockville, 
about  ninety-two  miles  in  length,  with  all  branch  roads  extendi- 
ing  from  said  main  line,  built  or  to  be  built,  with  the  right  of 
way,  and  all  the  property  used  for  operating  and  maintaining 
said  road  and  branches,  whether  then  owned  or  thereafter  to 
be  acquired,  and  all  the  corporate  franchises  of  the  mortgagor. 
The  bonds  were  coupon  bonds,  payable  in  gold,  in  the  year 
1903,  with  interest  at  eight  per  cent  per  annum,  in  gold,  pay- 
able semi-annually,  on  the  first  days  of  July  and  January. 
The  mortgage  provided  that,  in  case  of  default  in  the  pay- 
ment of  any  principal  or  interest,  the  mortgagor  should,  within 
six  months  after  such  default,  the  default  continuing,  surrender 
to  tiie  trustee,  on  its  demand,  the  possession  of  the  mortgaged 
property,  and  that  the  expense  of  managing  the  property 
should,  if  possesQion  should  be  taken,  be  paid  from  the  income, 
and,  if  necessary,  from  the  sale  of  such  personal  property  as 
the  trustee  might  deem  proper.  The  mortgage  also  contained 
a  warrant  of  attorney,  by  which,  in  case  of  default  by  the 
mortgagor  to  pay  any  principal  or  interest  for  six  months  after 
the  same  should  become  due,  it  authorized  any  attorney  or 
solicitor  of  the  State  of  Indiana,  after  notice  to  it  as  therein- 
after provided,  to  enter  its  appearance,  without  process,  in  any 
court  of  competent  jurisdiction,  to  any  bill  filed  by  the  trustee 
to  foreclose  and  sell  the  mortgaged  premises,  and,  if  requested 
by  the  trustee,  to  consent,  on  behalf  of  the  mortgagor,  that  a 
receiver  be  appointed  forthwith,  by  order  of  said  court,  to  take 
possession  of  said  railway  or  any  part  thereof,  and  of  all  or  any 
of  the  mortgaged  property,  on  such  terms  as  the  court  should 
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prescribe,  and  to  consent  that  a  decree  forthwith  pass  for  the 
sale  of  the  whole  or  any  part  of  the  mortgaged  property,  with- 
out appraisement,  but  under  the  direction  pf  the  court,  provided 
that  the  trustee  should  not  demand  a  surrender  of  possession, 
or  file  a  biU  to  foreclose  and  sell,  unless  requested  in  writing 
by  the  holders  of  a  majority  in  interest  of  the  bonds  at  par. 
The  mortgage  also  provided  that,  in  case  of  default  in  the 
payment  of  any  interest  for  six  months  after  the  demand  of 
paym^t  after  due,  the  whole  principal  money  named  in  the 
bonds  should  become  due,  and  that,  in  case  of  a  sale,  the  pro-- 
ceeds  should  be  applied,  first,  to  paying  the  trustee  all  reason- 
able expenses ;  second,  to  paying  the  principal  and  interest  of 
the  bonds;  and,  third,  to  paying  the  surplus  to  the  stock- 
holders. The  mortgage  declared  that  it  and  its  lien  were 
subordinate  to  the  mortgage  to  the  Fidelity  Company.  The 
mortgagor  did  not  pay  any  of  the  interest  which  fell  due  Jan. 
1, 1874,  and  July  1,  1874,  respectively.     ^ 

On  the  26th  of  August,  1874,  the  Farmers^  Loan  Company 
filed,  in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana,  a  bill  for'  the  foreclosure  of  the  second  mortgage, 
making  as  parties  the  mortgagor  and  the  Fidelity  Company 
and  certain  judgment  creditors  of  the  mortgagor.  The  bill  set 
forlh  that  the  mortgage  to  the  Fidelity  Company  covered  the 
same  property  as  the  second  mortgage,  and  that  the  latter  was 
subordinate  to  the  lien  of  the  former.  It  alleged  facts  showing 
that,  by  the  terms  of  the  second  mortgage,  the  entire  indebted- 
ness secured  by  it  had  become  due ;  that  a  majority  in  interest 
of  the  holders  of  the  second-mortgage  bonds  had,  in  writing, 
requested  the  plaintiff  to  foreclose  the  mortgage,  and  it  had, 
more  than  thirty  days  before  filing  the  bill,  given  notice  to  the 
mortgagor  of  its  purpose  to  file  the  same ;  that  the  mortgagor 
was  insolvent  and  unable  to  pay  its  debts ;  that  its  entire  prop- 
erty and  franchises  were  not  equal  in  value  to  the  amount  of 
the  two  series  of  bonds ;  that  its  earnings,  after  paying  current 
expenses  and  necessary  repairs,  were  inadequate  to  the  pay- 
ment of  interest  on  the  two  series  of  bonds;  that  the  only 
possibility  that  it  T^ould  in  the  future  be  able  to  pay  the  inter- 
est on  the  mortgage  debt  depended  on  its,  or  some  person's,  as 
its  representative,  being  permitted  to  operate  the  rotid  untram- 
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xnelled  by  the  embarrassments  under  which  it  labored ;  tha;t  it 
had  a  large  floating  debt,  partly  in  judgment ;  and  that  execu- 
tions had  been  levied  on  the  property  covered  by  the  second 
mortgage  and  used  by  it  in  the  operation  of  the  road,  and  such 
property  had  been  carried  off  by  the  officers  of  the  law, 
whereby  the  opeititions  of  the  road  had  been  crippled,  and  the 
expense  of  its  management  increased,  whilst  its  revenues  were 
diminished.  The  bill  prayed  a  foreclosure  of  the  rights  of  the 
mortgagor  and  of  the  judgment  creditors,  and  a  sale  of  the 
mortgaged  property,  •  and  the  application  of  the  proceeds  to 
the  payment  of  the  plaid tiff^s  claims  according  to  law.  It  also 
prayed  the  appointment  of  a  receiver  to  take  into  his  custody 
and  bontrol  the  mortg'gedapVoperty' during  the  pendency  of 
the  suit,  to  operate  the  railroad,  receive  its  revenues,  pay  its 
expenses,  make  repairs,-  and  manage  its  entire  business,  and 
any  surplus  revenues,  after  paying  said  expenses,  to  bring  into 
court  and  pay  out,  under  the  order  of  the  court,  *^  to  such  per- 
sons or  corporations  as  shall  be  adjudged  by  the  court  to  be 
entitled  thereto." 

On  the  day  the  bill  was  filed  the  Logansport  Company  put 
in  an  answer  admitting  all  the  material  allegations  of  the  bill, 
and  that  the  plaintiff  was  entitled  to  the  relief  demanded. 

On  the  same  day,  on  the  bill  and  said  answer,  the  court  made 
an  order  that  the  Fidelity  Company  appear,  and  plead,  answer, 
or  demur  to  the  bill  on  or  before  the  first  Monday  of  Novem- 
ber then  next,  and  that  a  copy  of  said  order  be  served  on  it 
not  less  than  thirty  days  prior  to  that  day,  and  directing  that 
Spencer  D.  Schuyler  be  appointed  receiver,  on  filing  a  bond, 
to  take  into  his  custody  and  control  the  mortgaged  property, 
and  all  the  property  of  the  mortgagor  of  every  kind  and  wher- 
ever situate,  and  empowering  him  to  operate  and  manage  said 
road,  receive  its  revenues,  pay  its  operating  expenses,  make  re- 
pairs, and  manage  its  entire  business,  and  to  pay  the  arrears 
due  for  operating  expenses  for  a  period  in  the  past  not  exceed- 
ing ninety  days,  and  to  pay  into  the  court  all  revenue  over 
operating  expenses. 

On  the  29th  of  August,  1874,  a  copy  of  said  order  was  served 
on  the  Fidelity  Company,  by  being  given  to  its  president,  and 
proof  of  such  service  was  filed  on  the  31st  of  August,  1874. 
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The  receiver,  having  filed  his  bond  and  entered  on  his  duties, 
the  coart,  on  his  petition,  made  an  order,  on  the  23d  of  Sep- 
tember, 1874,  giving  him  leave  to  sell  an  unserviceable  car  and 
buy  a  new  one,  provided  that,  in  the  purchase,  no  lien  should 
arise,  for  the  money  ex^nded,  against  the  interest  of  the  first- 
mortgage  creditors. 

On  the  9th  of  September,  1874,  the  receiver  filed  a  petition 
representing  that  the  rolling-stock  of  the  road  was  insufScient 
to  meet  the  demands  of  business  on  the  same ;  that  the  line  of 
the  road  was  about  eighty-seven  miles  long ;  that  the  company 
owned  only  six  locomotive-engines,  on  one  of  which  was  a  lien 
for  its  full  value,  and  lyas  paying  a  rental  of  $200  a  month  for 
another ;  that  it  would  be  for  the  interest  of  the  trust  for  him 
to  purchase  four  more  locomotive-engines,  and  to  make  an  ad« 
justment  in  regard  to  the  one  hired  and  the  one  on  which  there 
was  a  lien ;  that  the  company  owned  only  two  first-class  pas- 
senger-cars and  one  second-class,  and  had  in  use  one  passenger- 
car  on  lease ;  that  it  owned  but  one  ba^^e-car  and  bad  one 
on  lease ;  that  it  needed  four  more  passenger-cars ;  that  one  of 
its  main  branches  of  business  was  transporting  coal,  and  its 
rolling-stock  suitable  to  be  used  in  transporting  coal  was  inad- 
equate to  meet  the  then  demands  of  said  business;  that  it 
owned  only  twenty  coal-cars  free  from  lien,  and  about  one 
hundred  and  thirty  on  which  there  was  a  lien  to  their  full 
value;  that  he  ought  to  be  authorized  to  make  an  adjustment 
respecting  the  latter  and  to  purchase  not  over  one  hundred 
additional  coal-cars ;  that  the  business  of  the  road  was  greatly 
crippled  for  the  want  of  such  additional  rolling-stock ;  that  the 
company  was  indebted  to  other  and  connecting  lines  of  road  in 
about  $10,000,  for  materials  and  repairs,  and  for  ticket  and 
freight  balances ;  that  a  part  of  said  indebtedness  was  incurred 
more  than  ninety  days  prior  to  the  order  of  the  court  appoint- 
ing him  receiver  and  making  provision  for  the  payment  of 
certain  claims,  but  the  payment  of  that  class  of  claims  was 
indispensable  to  the  business  of  the  road,  and  it  would  suffer 
great  detriment  unless  he  was  authorized  to  provide  for  them 
at  once ;  that  about  five  miles  of  the  road  between  Clymer's 
Station  and  Logansport,  including  a  bridge  across  the  Wabash 
River  at  Logansport,  had  never  been  built;  that  the  city  of 
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Logansport  bad  recently  appropriated  $80,000  to  aid  the  rail- 
road company  to  build  said  track  and  bridge,  which  appropria- 
tion had  been  placed  in  the  hands  of  a  trustee,  to  be  appropriated 
as  the  work  progressed;  and  that,  as  the  completion  of  said 
work  would  very  largely  increase  the  value  of  the  property  un- 
der his  control,  and  materially  aid  the  present  and  future  busi- 
ness of  the  road,  he  asked  for  leave  to  expend  such  sums  of 
money  as  might  be  necessary  to  complete  the  railway  between 
the  points  named. 

On  the  80th  of  September,  1874,  the  receiver  presented,  to 
the  court  a  supplemental  petition,  setting  forth  that  the  $80,000 
for  building  the  five  miles  of  road  was  raised ;  that  the  bridge 
would  cost  about  $80,000 ;  that  the  Detroit,  Eel  River,  and 
Illinois  Railroad  Company,  with  which  the  receiver's  road  would 
form  an  advantageous  connection  by  the  building  of  the  bridge 
and  the  five  miles  of  road,  agreed  to  give  to  the  Logansport 
Company  the  one-half  of  the  $80,000,  so  that  that  company 
would  be  the  sole  owner  of  the  bridge  on  paying  one-half  of 
the  cost  of  its  construction  ;  that  five  acres  of  valuable  land  at 
Logansport  had  been  given  to  the  Logansport  Company  on  con- 
dition that  the  five  miles  of  road  should  be  built,  said  land  being 
worth  $2,500  and  suitably  located  for  a  yard  and  shops  of  the 
company;  that  the  total  cost  of  the  five  miles  of  road  and  the 
bridge  would  not  exceed  $80,000  above  the  amounts  given  by 
the  city  of  Logansport  and  the  Detroit  Company;  that  the 
necessary  expenditure  could  be  met  by  anticipating  the  earn- 
ings of  the  railway  for  a  comparatively  short  time ;  that  the 
increased  business  that  would  accrue  to  the  railway  by  the  con- 
ne'ctions  made  by  completing  said  fi?«  miles  of  road  would  soon 
reimburse  all  moneys  expended  in  constructing  the  same  ;  that 
the  building  of  the  five  miles  and  the  biidge  would  be  greatly  to 
the  advantage  of  the  bondholders  of  the  company  and  would  add 
a  large  amount  to  their  security,  because  the  five  miles  and  the 
bridge,  when  completed,  would  become  part  and  parcel  of  the 
property  and  covered  by  its  mortgages ;  that  the  road,  without 
the  completion  of  said  five  miles,  had  no  terminus  connecting  it 
with  other  lines,  but  ended  at  a  point  where  there  was  no  busi- 
ness of  importance ;  and  that  said  five  miles  was  a  part  of  the 
original  line  of  the  railway  and  covered  by  both  mortgages. 
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On  the  8d  of  October,  1874,  the  conrt,  on  the  said  two  peti- 
tionfl,  made  an  order  empowering  the  receiver  to  buy  four  new 
locomotive-engines,  four  new  passenger-cars,  and  one  hundred 
new  coaUcars,  and  to  make  an  adjustment  respecting  the  liens 
on,  and  rentals  of,  rolling-stock,  and  to  pay  the  indebtedness  to 
other  connecting  lines  for  the  purposes  set  forth  in  said  petition, 
not  exceeding  $10,000,  notwithstanding  said  limitation  of  ninety 
days,  and  to  expend  $80,000  in  addition  to  said  gifts  and  ad- 
vances, to  complete  said  five  miles  of  i-oad  and  said  bridge,  and 
to  enter  into  the  contracts  required  therefor.  The  order  pro- 
vided that,  as  to  all-  the  moneys  that  might  be  expended,  and 
all  liabilities  incurred  by  the  receiver  in  carrying  out  the  pro- 
visions of  the  order,  tlie  earnings  of  the  road  were  charged  **  as 
with  a  first  lien  prior  to  all  incumbrances  upon  said  road." 

On  the  8d  of  November,  1874,  the  Fidelity  Company  filed 
an  answer  to  the  bill,  setting  up  the  mortgage  to  it  and  its  pri- 
ority to  the  second  mortgage.  It  admitted  that  the  eamuigs  of 
the  road  had  been  inadequate  to  pay  current  expenses  and 
necessary  repairs  and  the  interest  on>the  two  series  of  bonds. 
It  denied  that  the  appointment  of  a  manager  or  receiver  to 
operate  the  road  would  enable  the  company  to  pay  the  interest 
on  its  mortgage  indebtedness,  and  alleged  that  to  appoint  a 
manager  or  receiver  of  the  road,  with  authority  to  incur  ex- 
pense and  create  fresh  indebtedness,  for  which  the  road  or  its 
earnings  could  in  any  way  be  made  responsible,  would  only 
perpetuate  its  past  condition  of  embarrassment  and  be  unjust 
to  the  respondent  and  the  holders  of  the  first-mortgage  bonds ; 
that  the  first  mortgage  could  not  rightfully,  and  ought  not  to 
be,  afiFected,  or  its  lien  impaired,  by  any  proceedings  on  the 
second  mortgage ;  that  any  decree  that  might  be  made  on  the 
bill  shonld  be  made  expressly  subject  to  the  first  mortgage ;  and 
that  no  order  ought  to  be  made  in  the  cause  that  might  or  couhl 
lessen  the  paramount  lien  of  the  firat  mortgage  on  the  property 
and  franchises  of  the  company,  or  impair  the  right  of  the  hold- 
ers of  the  first-mortgage  bonds  to  proceed  against  the  company 
when  entitled  so  to  do  under  the  mortgage. 

No  farther  proceedings  in  court,  of  any  materiality,  appear 
to  have -taken  place  for  eleven  months.  On  the  4th  of  October, 
1875,  the  receiver  filed  a  report  and  statement,  showing  that 


296  MiLTENBERGEB  t;.  LOGANSPOBT  RAILWAY  Go.      [Sup.  Gt 

he  bad  constructed  six  miles  of  new  road  from  Cljmer^s  Sta- 
tion to  Logansport,  including  the  bridge,  and  had  the  same 
in  running  operation  as  a  part  of  the  main  line ;  that  the  cost 
had  been  $104,651,  of  which  he  had  paid  and  was  to  pay 
$29,015.64;  and  that  he  had  purchased  rolling-stock,  under 
said  order  of  the  court,  for  $110,260.46,  on  which  there  was 
unpaid  $79,536.68.  On  the  same  day  he  filed  a  petition,  show* 
ing  that  there  was  due  from  his  trust  $282,000,— being  $80,000 
on  rolling-stock,  $30,000  on  the  five  miles  of  road  and  the 
bridge,  $25,000  for  taxes,  $25,000  for  rights  of  way,  $43,000 
for  back  pay  and  Fupplies  in  operating  the  road,  $20,000  for 
rental  due  to  the  Evansville  and  Crawfordsville  Railroad  Com- 
pany for  that  portion  of  the  line  extending  from  Rockville  to 
Terre  Haute,  twenty-three  miles,  and  $9,000  to  the  Missouri 
Car  and  Foundry  Company,  on  rolling-stock  and  in  operating 
the  road  ;  and  that  $90,000  was  required  to  place  the  road  in 
proper  running  order.  The  petition  prayed  for  authority  to 
boiTow  $322,000  for  said  purposes,  on  receiver's  certificates, 
made  a  first  lien  on  the  property,  as  for  the  best  interest  of 
the  trust  property.  It  set  forth  the  grounds  for  asking  such 
authority.  As  bearing  on  the  interests  of  the  fii*8t-raortgage 
bondholders,  it  contained  the  following  statement:  "The  re- 
ceiver went  to  New  York  City  in  May  last,  to  consult  with  the 
first-mortgage  bondholders,  with  the  view  of  their  taking  some 
steps  for  the  financial  relief  of  the  road.  While  there  he  met 
with  parties  holding  and  representing  large  numbers  of  the 
bonds  in  Boston,  New  York,  Baltimore,  Philadelphia,  and  other 
cities  and  their  vicinities,  and,  as  a  result  of  his  consultations 
with  them,  a  meeting  was  advertised  and  held  at  the  Fifth 
Avenue  Hotel,  in  New  York  City,  on  May  24.  At  that  meet- 
ing a  committee  was  appointed  to  examine  the  road  and  ascer- 
tain its  condition,  its  original  cost,  its  present  liabilities,  and 
what  amount  would  be  necessary  to  place  it  in  working  order, 
&c.,  and  to  report  at  a  subsequent  meeting,  to  be  called  by  the 
chairman.  That  committee  afterwards  inspected  the  road,  and, 
at  a  meeting  held  in  New  York  City,  September  3,  made  their 
report.  To  that  meeting  the  original  holders  of  the  first-mort- 
gage bonds  were  each  invited  by  timely  notice,  naming  the 
time  and  place  of  the  meeting,  to  hear  the  report  of  the  com- 
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mittee,  and  to  take  part  in  the  deliberations  of  the  meeting.  A 
large  representation  of  the  first-mortgage  bondholders  was  pres* 
ent.  A  letter  from  the  Hon.  John  Baird,  chairman  of  the  meet- 
ing, to  the  receiver,  states  that  from  $800,000  to  $1,000,000  were 
represented.  A  copy  of  the  minutes  of  that  meeting,  duly  certi- 
fied by  its  president  and  secretary,  together  with  a  copy  of  the 
report  of  the  committee  previously  appointed,  is.  filed  herewith. 
By  reference  to  the  report  of  that  committee  the  court  will  ob- 
serve that  three  propositions  were  suggested  to  the  bondholders, 
viz.:  1st,  Foreclosure  of  first  mortgage  and  sale  of  the  road. 
2d,  An  assessment  of  not  less  than  twenty  per  cent  upon  the  par 
value  of  the  bonds  held  by  them,  to  pay  off  debts  and  repair  the 
road.  3d,  ^o  devise  some  means  for  borrowing  not  less  than 
9300,000.  These  propositions  were  all  fully  discussed,  and  the 
discussions  resulted  in  the  passage  of  a  resolution  directing  the 
receiver  to  obtain  from  the  court  authority  to  borrow,  upon  re- 
ceiver's certificates,  the  sum  of  $822,000.  Thef  eceiver  was  prech 
ent  and  heard  the  discussions,  and  but  repeats  what  was  there 
many  times  positively  asserted,  —  that  it  would  be  impossible  to 
collect,  in  time  for  the  pressing  necessities^of  the  hour,  an  assess- 
ment of  the  requisite  amount  of  money  from  the  bondholders. 
Many  of  the  bonds  are  held  in  small  amounts  by  people  of  limited 
means,  who  must  have  a  lengthy  previous  notice  of  an  assess- 
ment to  be  able  to  meet  it,  if  at  all.  He  would  show  to  the 
court,  that,  as  he  has  observed  the  condition  of  the  bondhold- 
ers,  he  believes  that  an  immediate  foreclosure  of  the  first-mort- 
gage bonds,  or  any  other  steps  requiring  the  early  paymcfnt  of 
any  considerable  sum  by  the  holders  of  bonds,  would  result  in 
the  complete  destruction  of  their  interests,  whereas,  if  the  court 
will  make  some  present  provision  for  these  pressing  necessities, 
their  interests  will  be  preserved  to  them.'*  Thereupon  the 
court,  on  the  same  day,  made  an  order  setting  forth  that  it  ap- 
peared to  its  satisfaction  that,  under  its  orders,  the  receiver  had 
purchased  for  the  use  of  the  road,  and  then  had  in  use  on  it, 
as  part  of  its  property,  rolling-stock  on  which  there  was  due 
$79,586.68,  and  that  there  was  danger  of.  losing  the  property 
by  reason  of  the  forfeiture  of  the  contract  under  which  the 
same  had  been  purchased,  unless  provision  was  made  for  the 
payment  of  that  sum ;  and  that,  under  its  orders,  he  had  in- 
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curred  liabilitieB,  in  constructing  and  completing  the  five  miles 
of  road  and  the  bridge,  to  the  amount  of  $29,016.64,  and  that 
said  part  of  the  road  was  a  part  of  the  line  of  the  road,  and 
contributed  materially  to  its  value,  and  that  there  were  the 
said  amounts  due  for  taxes  and  rights  of  way  and  back  pay  and 
supplies,  making,  in  all,  $201,552.82;  and  that  it  appeared  that 
those  several  sums  could  not  at  that  time  be  paid  or  provided 
for  out  of  the  current  receipts  of  the  road,  and  then  author- 
izing the  receiver  to  raise  money  for  that  purpose  by  issuing 
and  negotiating  receiver's  certificates,  due  in  one  year  from 
that  date,  bearing  interest  not  to  exceed  eight  per  cent  per 
annum,  and  payable  out  of  the  income  of  said  i*oad,  to  bearer 
or  order,  "which  certificates  are  to  be  provided  for  by  this 
court  in  its  final  order  in  said  cause,  unless  paid  by  the  receiver 
out  of  the  income  of  said  road  as  aforesaid/'  The  order  fur- 
ther  set  forth  that,  it  appearing  to  the  court  that  there  were 
other  liabilities  which  had  accrued  "in  connection  with  the 
operating  of  said  road,''  being  the  $20,000  due  for  rental  to  the 
Evansville  Company,  and  the  $9,000  due  for  rental  to  the  Mis- 
souri Car  Company,  and  that  $90,000  was  required  to  place 
the  road  in  proper  running  order,  and  the  same  could  not  be 
provided  for  out  of  its  income,  it  was,  therefore,  further  ordered 
that,  in  case  the  plainti£E  and  the  Fidelity  Company,  on  due 
notice  given  to  them  of  such  application  by  the  receiver,  should 
file  a  memorandum  therein  consenting  to  that  part  of  the 
order,  or  stating  that  they  had  no  objections  thereto,  the  re- 
ceiver should  be  authorized  to  issue  receiver's  certificates  and 
negotiate  and  sell  them  to  raise  money  to  pay  said  indebted- 
ness and  make  said  improvements,  such  certificates  to  be  of 
like  tenor  and  date,  and  to  be  provided  for  in  the  same  man- 
ner, as  those  fii'st  authorized,  and  not  to  be  sold  or  used  at  less 
than  their  par  value.  No  certificates  were  ever  issued  under 
the  second  branch  of  this  order. 

On  the  27  th  of  November,  1875,  the  court,  on  the  petition  of 
the  appellants  in  this  appeal,  filed  on  the  part  of  themselves  and 
all  other  holders  of  the  first  mortgage  bonds,  made  the  appellants 
parties  defendant  to  said  suit,  and  gave  them  leave  to  file  an 
answer  and  a  cross-bill.  On  the  same  day  their  answer  was 
filed.     It  contained  substantially  the  same  allegations  and  deni- 
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als  as  .the  answer  of  the  Fidelity  Company,  and,  in  addition, 
admitted-  that  the  mortgagor  was  insolvent  and  unable  to  pay 
its  debts,  and  that  its  entire  property  and  franchises  were  not 
equal  in  value  to  the  amount  of  the  two  series  of  bonds,  and 
that  the  appointment  of  a  manager  or  receiver  to  operate  and 
run  the  road  was  necessary. 

On  the  same  day  the  appellants  filed  a  cross-bill,  on  their 
own  behalf  and  on  behalf  of  all  holders  of  the  first-mortgage 
bonds  who  should  choose  to  join  in  the  prosecution  of  the  suit, 
making  as  defendants  the  Logansport  Company,  the  Farmera' 
Loan  Company,  the  Fidelity  Company,  and  sundry  judgment 
creditors.  The  cross-bill  set  forth  the  filing  and  the  contents 
of  the  original  bill  and  the  proceedings  in  the  original  suit,  in- 
cluding the  petitions  of  Sept.  9,  23,  and  30,  1874,  the  order  of 
Oct.  8,  1874,  the  report  of  Oct.  4,  1875,  and  the  petition  and 
the  order  of  the  same  date.  It  set  forth  the  first  mortgage, 
and  averred  that,  before  Aug.  26,  1874,  the  mortgagor  built 
a  line  of  road  from  Rockville  to  Clymer's  Station,  a  point 
between  five  and  six  miles  southwesterly  from  Logansport, 
being  a  portion  of  the  line  contemplated  by  its  charier  and  by 
said  first  mortgage,  and  acquired  certain  property  which  it  used 
in  constructing  said  voad  and  in  connection  with  operating  it, 
and  certain  other  property  intended  for  the  purpose  of  build- 
ing the  remainder  of  tlie  road  from  Clymer*s  Station  to  Logans- 
port, all  of  which  were  within  the  terms,  and  covered  by  the 
lien,  of  the  first  mortgage ;  that,  since  the  appointment  of  said 
Schuyler  as  receiver,  he  had  built  and  completed  said  line  of 
road  from  Clymer's  Station  to  Logansport,  and  said  bridge, 
and  had  acquired  a  large  amount  of  personal  property  con- 
nected therewith,  including  certain  lands  intended  to  be  used 
for  machine-shops  at  Logansport,  and  certain  rolling-stock  and 
other  property  for  use  on  said  railroad,  and  had,  in  so  doing, 
used  much  of  the  property  subject  to  the  lien  of  the  first  mort- 
gage ;  and  tliat  all  of  said  property  acquired  by  the  mortgagor, 
and  that  so  acquired  by  the  receiver,  and  the  road  built  by 
him,  were  equitably  subject  to  the  lien  of  the  first  mortgage. 
The  cross-bill  set  forth  the  failure  of  the  mortgagor  to  pay  the 
interest  on  the  first-mortgage  bonds  on  and  after  Nov.  1,  1873, 
and  averred  that  on  and  always  after  Oct.  20,  1878,  it  was 
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inaolvent ;  that  its  entire  property  bad  not  been  and  was  not  of 
sufficient  value  to  pay  tbe  first  series  of  bonds ;  and  that  its 
income  had  not  been  and  was  not  more  than  sufficient  to  pay 
its  necessary  expenses  incurred  in  operating  and  managing  its 
property  and  making  necessary  and  proper  repairs.  The  cross- 
bill also  set  forth  that  a  meeting  of  the  bondholders  was  held 
May  24, 1875,  at  which  the  holders  of  a  considerable  number 
of  the  bonds  of  both  series  were  present,  and  a  committee  was 
appointed  to  examine  the  road  and  ascertain  its  condition,  orig- 
inal cost,  and  present  liabilities,  and  the  amount  which  would 
be  necessaiy  to  place  it  in  working  order,  and  to  report  at  a 
subsequent  meeting ;  and  that,  on  the  3d  of  September,  1875, 
said  committee  reported  to  an  adjourned  meeting  its  views  re> 
specting  the  property,  to  the  efiEect  that  repairs  and  other 
expenditures  to  put  the  road  in  fair  condition  for  use  were 
needed,  to  the  amount  of  several  hundred  thousand  dollars ; 
that  additional  rolling-stock,  to  the  amount  of  $168,000,  was 
needed  for  the  efficient  conduct  of  its  business;  that  liens  to 
the  amount  of  $822,000,  being  the  items  above  mentioned, 
superior  in  dignity  to.  the  bonded  debt,  existed;  that  there 
were  claims  against  the  road  and  the  receiver  aggregating 
$25,000  ;  that  the  income  of  thcToad  over  actual  operating  ex- 
penses and  repairs,  for  1874,  was  about  $20,000 ;  and  that  there 
had  been  a  deficit  of  $79,800.87  during  the  same  time,  by 
reason  of  what  were  called  extraordinary  expenses,  and,  during 
the  six  months  next  preceding  July  1, 1875,  a  like  deficit  of 
$43,883.50,  and  an  income  of  $3,000,  after  deducting  what  were 
called  extraordinary  expenses.  The  cross-bill  averred  that 
said  statistics  and  statements  were  substantially  correct,  but  it 
denied  that  there  were  any  prior  liens  to  the  lien  x>f  the  first 
mortgage.  It  averred  that  the  committee  in  substance  recom- 
mended that  the  first  mortgage  should  not  be  foreclosed,  and 
that  the  receiver  should  apply  to  tbe  court  for  leave  to  borrow 
$322,000,  payable  in  one  year,  to  relieve  the  road  from  its 
present  necessities,  and  said  sum  should  be  made  a  first  lien 
upon  said  property,  prior  to  the  lien  of  either  mortgage  ;  that 
said  report  was  made  at  the  instance  of  said  Schuyler  and  of 
the  holders  of  the  second-mortgage  bonds;  that  the  holders 
of  first-mortgage  bonds,  including  the  plaintifiEs,  to  the  amount 
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of  $148,700,  had  not  consented  to  said  scheme  for  borrowing 
money,  and  had  joined  in  the  cross-bill ;  thkt  the  plaintiffs 
desired,  and  had  for  more  than  a  year  last  past  desired  and 
sought,  to  have  the  first  mortgage  foreclosed  and  the  property 
sold ;  that  they  elected  that  the  principal  and  interest  should 
be  due ;  that  the  Fidelity  Company  had  refused,  after  request, 
to  take  measures  to  foreclose  the  first  mortgage ;  that,  under 
pretence  of  improving  the  property  and  increasing  its  value 
and  earnings  and  acquiring  additional  property,  the  entire  prop* 
erty  was  being  destroyed,  and  liens  were  being  attempted  to  be 
created  to  take  precedence  of  the  first-mortgage  lien ;  that  the 
Fidelity  Company  refused  to  take  any  means  to  preserve  the 
property ;  that  no  material  part  of  the  sum  of  $201,552.32, 
which  the  said  receiver  had  been  authorized  to  borrow,  could 
be  paid  from  the  income  of  the  i*oad,  and  it  was  not  probable 
the  interest  on  it  could  be  paid  from  said  income;  that  the 
borrowing  of  it  for  one  year  was  not  in  the  interest  of  the  firsts 
mortgage  bondholders,  and  it  ought  not  to  be  made  a  first  lien 
upon  the  property  ;  and  that  said  Schuyler  did  not  own  any  of 
the  fir8t-mortg*age  bonds,  but  was  interested  only  in  the  second- 
mortgage  bonds  and  the  stock,  and,  for  various  reasons  assigned, 
was  not  a  proper  person  to  have  charge  of  the  property.  The 
cross-bill  prayed  J  for  the  sale  of  the  mortgaged  property  to  pay 
the  first-mortgage  bonds,  and  for  thie  appointment  of  a  receiver 
to  take  possession  of  the  property  and  operate  the  road,  and  for 
the  removal  of  Schuyler  as  receiver. 

On  the  18th  of  December,  1875,  the  plaintiffs  in  the  cross- 
bill moved  for  a  receiver  thereunder  and  for  the  discharge  of 
Schuyler  as  receiver.  A  reference  to  a  master  was  ordered  to 
take  evidence  on  the  subject. 

Nothing  further  of  importance  appears  to  have  been  done  in 
the  suit  until  the  1st  of  May,  1876,  when  the  Fidelity  Company 
filed  an  answer  to  the  cross-bill,  averring  that  it  had  declined 
to  take  proceedings  to  foreclose  the  first  mortgage  because  it 
had  not  been  requested  to  do.soby  the  holders  of  a  majority 
of  the  first-moi^tgage  bonds,  and  that  their  true  interests  would 
be  best  subserved  by  an  early  foreclosure  of  said  mortgage.  On 
the  same  day  the  Farmers'  Loan  Company  and  the  mortgagor 
filed  separate  answers  to  the  cross-bill.     These  answers  denied 
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all  allegations  made  against  Schuyler  in  the  cross-bill,  and 
alleged  that  all  improvements  had  been  made  in  good  faith, 
for  the  benefit  of  the  property,  and  had  added  largely  to  its 
value. 

On  the  3d  of  May,  1876,  the  original  suit  and  the  cross-suit 
veere  brought  to  a  hearing  together  on  the  bills  and  the  answers 
therein  and  certain  stipulations,  and  one  decree  was  made  in 
both  suits,  on  -the  17th  oi  May,  1876,  consolidating  the  suits, 
adjudging  what  was  due  on  eaoh  mortgage,  and  declaring  that 
the  properties  covered  by  the  two  mort^ges  were  one  and  the 
same,  and  that  the  lien  created  by  them  respectively  covered 
all  the  property  held  by  the  mortgagor  at  the  time  of  the 
bringing  of  the  original  suit  and  all  subsequent  additions  made 
thereto.  The  decree  described  •^aid  property  as  being  the  rail- 
road from  Logansport  to  Rockville,  ninety-two  miles,  with  all 
branch  roads  extending  from  said  line,  which  had  been  built  or 
acquired  by  the  mortgagor,  dt  for  its  use,  with  all  its  franchises 
and  property  which  had  been  acquired  for  the  purpose  of  oper- 
ating said  road  and  its  branches,  and  ^11  leases,  contracts,  and 
agreements  made  with  the  mortg^or  or  for  its  tlse  ai^d  benefit. 
It  declared  that  the  lien  of  the  first  mortgage  was  superioi^  to 
that  of  the  second  mortgage  upon  all  of  said  property.  It  pro- 
vided for  a  redemption  of  the  first-mortgage  lien  by  the  second 
mortgagee,  and,  on  failure,  for.a  foreclosure  of  all  its  rights  in 
said  property  except  in  the  proceeds  of  a  sale.  It  provided  for 
the  presentation  before  a  master  of  claims  by  ihe:.holders  of 
first-mortgage  bonds  and  coupons,- and  of  claims  to  an  interest 
in  the  property,  and  of  claimB  against  the  receiver  arising  out 
of  his  actings  and  doings'as  such,  allowing  any  parties  inter- 
ested in  the  funds  to  be  derived  from  a  sale  to  dispute  and 
contest  such  claims.  It  reserved  all  questions  concerning  pri- 
ority of  liens,  except  as  between  persons  entitled  under  the 
first  and  second  mortgages,  and  d^lared  that  it  should  not  be 
necessary  to  pass  on  said  claims  before  having  >a  sale. 

On  the  25th  of  July,  1876,  the  court  appointed  Joseph  P. 
Claybrook  joint  receiver  with  Schuyler  in  the  original  suit, 
without  prejudice  to  the  right  of  the  plaintiffs  in  the  cross-bill 
and  of  the  Fidelity  Company  to  claim  that  the  receivership  of 
Schuyler  was  not  in  their  interesfand  by  their  consent,  as  fully 
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as  they  might  have  done  if  no  such  joint  receiver  had  been 
appointed,  and  the  order  declared  that  it  should  not  be  held  to 
entitle  the  first-mortgage  bondholders,  or  their  trustee,  to  any 
of  the  income  of  the  property  wliich  might  be  realized  by  the 
receivers,  until  said  Claybrook  should  qualify  as  receiver,  or 
until  Schuyler  should  requalify,  which  he  was  ordered  to  do  by 
a  day  named.  Claybrook  qualified  on  the  11th  of  August,  1876, 
and  after  that  acted  as  sole  receiver,  until  Schuyler  requalified 
on  the  25th  of  August,  1876. 

Under  the  decree  of  May  17,  1876,  the  master  made  reports, 
from  time  to  time,  as  to  claims,  allowing  some  wholly  or  in  part 
and  rejecting  some.  Various  questions  arise  on  this  appeal  in 
respect  to  those  of  said  claims  which  were  allowed. 

On  the  20th  of  October,  1876,  Claybrook  filed  a  report,  stat- 
ing that,  as  receiver,  he  took  possession,  on  the  12th  of  August, 
1876,  of  the  line  of  railway  from  Logansport  to  Rockville, 
92-^^j^  miles,  and  a  line  of  railway  from  Rockville  to  Terra 
Haute,  23  miles,  said  to  belong  to-  the.  Evansville  and  Craw- 
fordsville  Railway  Company,  and  4^^  miles  of  side-tracks  at 
stations  between  Logansport  and  Rockville,  and  a  hand-railway, 
3|  to  2  miles,  from  Sand  Creek  to  the  coal-mines,  «.nd  certain 
station  buildings  and  other  property,  and' certain  rolling-stock, 
some  owned  by  the  mortgagor  and  some  leased  by  it. 

On  the  22d  of  November,  1876,  the  court  suspended  Schuy- 
ler fi-om  his  position  as  receiver.  On,  the  1st  of  December, 
1876,  an  order  was  made,  on  the  consent  of  Schuyler  and  the 
plaintiffs  in  the  cross-suit,  vacating  said  order  of  suspension 
and  accepting  Schuyler's  resignation  as  receiver,  and  allowing 
him  jfoOO  for  services  and  expenses  as  joint  receiver,  and 
$15,330.29  for  salary  as  separate  receiver,  without  prejudice  to 
the  rights  of  the  parties  to  contest  any  matter  connected  with 
the  accounts  of  Schuyler  as  receiver,  except  as  therein  ex- 
pressed, or  any  claims  mftde  under  said  'accounts  and  asserted 
against  said  trust  estate,  or  the  claim  that  the  receiver's  indebt- 
edness should  have  priority  over  the  firet  mortgage. 

On  the  19th  of  February,  1877,  the  plaintiffs  in  the  cross- 
suit  filed  a  paper  setting  forth  that  any  fund  derived  from  the 
property  covered  by  the  first  mortgage,  or  from  any  property 
acquired  for  the  use  of  said  railway,  which  was  or  should  be 
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subject  to  the  lien  of  said  mortgage,  ought  not  to  be  charged 
with  any  indebtednessf  whatever,  whether  incurred  by  the  mort- 
gagor, or  by  Schuyler,  as  receiver,  under  the  prayer  of  the  orig- 
inal bill ;  also  objecting  to  certain  items  in  Schuyler's  account, 
because  credited  or  paid  out  without  the  authority  of  the  court, 
or  upon  accounts  or  contracts  and  debts  which  accrued  or  were 
made  and  matured  more  than  three  months  before  Schuyler 
became  receiver,  or  because  for  indebtedness  which  Schuyler,  as 
receiver,  had  not  lawful  authority  to  incur  or  pay,  or  because 
for  his  personal  indebtedness,  or  unnecessary  or  excessive ;  also 
ailing  that  the  receiver's  certificates  and  certain  notes  were 
issued  improvidently  and  improperly  and  without  the  authority 
of  the  cousrt.  Afterwards,  further  objections,  of  like  t<enor, 
were  filed  to  other  items.  The  plaintiffs  in  the  cross-suit  also 
filed  various  exceptions  to  the  reports  of  the  master  allowing 
various  claims. 

On  the  22d  of  January,  1879,  after  a  hearing  as  to  the 
claims,  on  the  reports,  the  evidence,  and  the  exceptions,  the 
court  made  an  order  allowing  .certain  claims,  many  of  them 
not  over  $5,000,  specifying  the  names  of  the  claimants  and 
the  amounts  allowed,  and  referring  back  the  claim  of  the 
Evansville  Company  for  further  evidence,  and  a  report  based  on 
certain  specified  rulings  then  made.  The  order  also  contained 
this  provision  :  **  All  claims  allowed  by  the  court,  by  this  order 
of  this  day,  against  the  receiver,  are  adjudged  to  be  valid  claims, 
to  be  paid  out  of  the  funds  in  the  possession  of  the  court,  as 
well  from  the  income  of  the  road  as  from  the  proceeds  of  any  sale 
hereafter  made,  and  prior  in  equity  to  any  claims  of  the  mort- 
gagees of  the  railroad,  the  court  reserving  to  the  mortgagees 
the  right  to  object  to  any  order  hereafter  to  be  made  in  dis- 
tributing the  whole  or  any  part  of  the  funds  which  may  be  in 
court  arising  from  tho  income  of  the  railroad,  or  from  tjie  sale 
of  the  same."  In  the  order  the  plaintiffs  in  the  cross-suit 
prayed  an  appeal  to  this  court. 

On  the  25th  of  June,  1879,  the  master  filed  a  special  report 
as  to  the  claim  of  the  Evansville  Company,  to  which,  two  days 
aft^wards,  the  plaintiffs  in  the  cross-suit  filed  exceptions.  On 
the  8d  of  July,  1879,  the  court  oUawed  the  claim  at  $85,318.62, 
in  preference  to  the  mortgage  liens.     On  the  same  day  it  made 
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a  decree  for  the  sale,  as  an  entirety,  by  the  master,  of  the  road 
from  Logansport  to  Rockrille,  together  with  all  the  branch 
roads  of  the  mortgagor  extending  from  said  main  line,  which 
had  been  built  or  acquired  by  it  or  for  its  use,  together  with 
all  its  franchises  and  property  owned  by  it,  or  which  had  been 
acquired  for  the  purpose  of  operating  said  road,  together  with  all 
contracts  and  agreements  made  with  it  or  for  its  use  or  benefit, 
giving  a  particular  description  of  the  property  in  schedules. 
The  decree  provided  that,  out  of  the  net  proceeds  of  sale,  the 
master  should  pay,  jEr«^  the  costs  of  suit  and  the  allowances 
made  to  the  trustees  and  the  solicitors;  second^  the  taxes; 
thirds  the  claims  against  the  receivership  and  fund  in  court 
allowed  by  the  order  of  Jan.  22,  1879,  and  the  claim  of  the 
Evansville  Company  as  so  allowed,  and  all  other  claims  against 
said  receivership  and  fund  which  might  thereafter  be  allowed, 
and  which  might  remain  unpaid  after  the  funds  in  the  hands 
of  the  receiver,  not  otherwise  disposed  of,  should  have  been 
exhausted ;  fourthf  the  surplus  to  be  applied,  first,  to  the  pay- 
ment of  the  first^mortgage  bonds  and  coupons  pro  rata^  and 
the  remainder,  if  any,  to  be  distributed  as  the  court  might 
thereafter  direct.  The  decree  contained  a  prayer  for  an  ap- 
peal from  it  to  this  court,  b^  the  plaintiffs  in  the  cross-suit. 
That  appeal  was  perfected. 

This  chronological  history  of  the  proceedings  in  the  case 
is  given,  because  a  full  understanding  of  those  proceedings 
conduces  to  an  easy  solution  of  the  questions  involved  in  the 
appeal  herein. 

The  appellees  insist  that  the  appeal  should  be  dismissed  for 
the  alleged  reason  that  the  parties  have  not  been  named  as 
either  appellants  or  appellees  on  the  docket  of  this  court  or  in 
the  transcript.  But  the  order  of  Jan.  22,  1879,'  allows  the 
claims,  specifying  the  persons  to  whom  allowed  and  the 
amounts,  and  the  body  of  the  order  states  that  the  plaintiffs 
in  the  cross-suit  pray  an  appeal  to  this  court;,  and  ,the  decree 
of  July  8,  1879,  orders  the  payment  of  the  claims  allowed  by 
the  order  of  Jan.  22, 1879,  and  contains  a  prayer  by  the  plain- 
tiffs in  the  cross-suit  for  an  appeal  from  said  decree.  These 
were  appeals  in  open  court,  not  requiring  citations,  and  the 
order  and  the  decree  appealed  from  suflSciently  designated  all 
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the  appellees  by  name,  and  the  appeals  were  appeals  from  the 
whole  of  the  order  and  the  whole  of  the  decree.  The  decision 
in  Tfie  Protector^  11  Wall.  82,  does  not  apply  to  a  case  of  this 
kind. 

As  a  general  proposition,  applicable  to  the  whole  case,  the 
appellants  insist  that  the  mortgagee  under  the  second  mortgage 
carried  out  a  fraudulent  scheme  to  obtain  a  priority  over  the 
lien  of  the  first  mortgage  for  the  claims  allowed,  without  giving 
the  mortgagee  under  the  first  mortgage  an  opportunity  to  resist 
it  until  after  the  orders  had  been  obtained  and  acted  on.  As 
evidence  of  this,  the  fact  is  urged  that  the  first  mortgagee  was 
made  a  party  to  the  original  foreclosure  suit,  without  any  relief 
being  asked  against  him.  It  is  contended  that  the  first  mort- 
gagee was  not  a  proper  party  to  the  bill.  The  appointment  of 
the  receiver  without  notice  to  the  first  mortgagee,  although  a 
party  to  the  suit,  is  commented  on,  coupled  with  the  fact  that 
its  day  of  appearance  was  fixed  as  being  on  or  before  the  first 
Monday  of  November  then  next.  It  is  further  suggested  that, 
under  the  receivership  originally  created,  the  second-mortgage 
bondholders  alone  were  entitled  to  the  income  from  that  re- 
ceivership, and  that  the  trust  fund  under  the  control  of  the 
court  was  only  that  which  the  second  mcTrtgagee  could  put 
there ;  namely,  the  mortgagor's  right  to  an  equity  of  redemption 
as  against  the  second  mortgagee,  and  not  the  entire  property. 

We  see  no  warrant  for  the  charge  of  fraud.  The  second 
mortgagee,  in  filing  its  bill,  made  the  first  mortgagee  a  party, 
though  admitting  the  priority  of  the  lien  of  the  first  mortgage, 
and  not  asking  any  direct  relief  against  the  first  mortgagee, 
evidently  because  a  receiver  was  prayed  for.  This  was  proper. 
Although  the  order  of  Aug.  26,  1874,  appointing  the  receiver, 
was  made  without  notice  to  the  first  mortgagee,  it  was  served 
on  the  first  mortgagee  three  days  after  it  was  made ;  and  its 
broad  terms,  as  to  the  powers  conferred  on  the  receiver,  called 
upon  the  first  mortgagee  to  appear  in  the  suit  promptly,  to  pro- 
tect the  interests  of  the  first-mortgage  bondholders,  and  not  to 
wait,  as  it  did,  until  the  first  Monday  of  November  following. 
It  was  required  by  the  order  to  appear  and  answer  "  on  or 
before"  that  day.  It  waited  until  that  day  before  appearing 
or  answering.     The  original  bill  evinced  no  intention  to  create 
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a  receivership  for  the  sole  benefit  of  the  second-mortgage  bond- 
holders. On  the  contrary,  it  asked  that  the  net  revenue  of  the 
receivership  should  be  paid  to  such  persons  or  corporations  as 
should  be  adjudged  by  the  court  to  be  entitled  to  it.  This  was 
in  substance  saying  to  the  first  mortgagee  that  it  too  had  an  in- 
terest in  the  receivership.  The  receiver's  petitions,  filed  Sep- 
tember 9  and  September  80  following,  respectively,  were  not 
acted  on  till  October  8,  after  the  first  mortgagee  had  had  ample 
time  to  appear.  These  petitions  showed  the  pressing  necessity 
of  the  road.  The  authority  conferred  by  the  order  of  October  8 
was  intended  to  benefit  the  res  in  the  hands  of  the  court,  which 
was  the  entire  mortgaged  property,  as  covered  by  both  mort- 
gages, and  not  merely  the  equity  of  redemption  of  the  mortgagor 
as  against  the  second  mortgagee.  Whatever  may  be  the  rule  as 
to  the  rents  and  profits  of  a  mortgaged  estate,  under  a  receiver- 
ship, on  a  bill  filed  by  a  second  mortgagee,  where  the  first  mort- 
gagee is  not  made  a  party  to  the  suit,  that  rule  has  not  been 
applied  to  such  a  receivership  where  the  first  mortgagee  was 
made  a  party,  especially  on  a  bill  such  as  that  in  this  case.  The 
authorities  limit  the  exclusive  right  of  the  second  mortgagee  to 
the  income  of  a  receivership  created  under  a  bill  filed  by  him, 
to  a  case  where  the  first  mortgagee  is  not  a  party  to  the  suit. 
Howell  V.  Ripley^  10  Paige  (N.  Y.),  43;  High  on  Receivers,  sect. 
688.  It  is  further  to  be  observed,  that,  the  mortgagor  having 
defaulted  in  paying  its  interest  on  the  first-mortgage  bonds  on 
the  1st  of  November,  1873,  the  first  mortgagee  was  entitled, 
by  the  terms  of  its  mortgage,  to  take  possession  of  the  mort- 
gaged property  and  operate  the  road.  Moreover,  the  cross-bill 
was  not  filed  for  more  than  a  year  after  the  receiver  had  been 
appointed,  and  it  was,  in  judgment  of  law  or  in  fact,  fully 
known  all  the  time  to  the  first-mortgage  bondholders  what  was 
being  done  by  the  receiver  in  creating  the  claims  now  sought 
to  be  disputed ;  nor  was  it  filed  for  more  than  a  year  after  the 
first  mortgagee  had  appeared  and  answered  in  the  original  suit. 
It  was  at  all  times  competent  for  the  first  mortgage  trustee,  as 
a  party  to  that  suit,  to  have  asked  the  court  to  protect  the 
interests  of  the  bondholders,  in  case  the  receiver  was  disre- 
garding them ;  and  the  cross-bill  could  as  well  have  been  filed 
earlier  as-  later  by  the  plaintiffs  in  it  or  by  other  bondholders. 
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On  these  views  the  charge  of  traud,  made  by  the  appellants, 
has  no  basis.  On  the  other  hand,  it  did  not  comport  with 
the  principles  of  equity  for  the  appellants  to  lie  by  and  see  the 
court  and  the  receiver  dealing  with  the  property  in  the  man- 
ner now  complained  of,  and  content  themselves  with  merely 
protesting  generally  and  disclaiming  all  interest  under  the 
receivership,  and  yet  assert,  as  they  did  in  the  cross-bill,  that 
the  piece  of  road  from  Clymer's  Station  to  Logansport,  and 
the  bridge,  and  the  land,  and  the  rolling-stock,  and  the  other 
property  acquired  by  the  receiver,  and  now  alleged  to  have 
been  acquired  by  him  without  authority,  were  subject  to  the 
lien  of  the  first  mortgage,  and  now  claim  the  proceeds  of  all 
that  property,  without  paying  the  debts  incurred  for  acquiring 
it.  A  court  of  equity,  however  it  might  act  on  the  question 
of  original  authority  or  discretion,  if  presented  in  season  and 
under  circumstances  of  good  faith,  will  not  visit  upon  innocent 
partiea,  dealing  with  a  receiver  within  the  authority  of  its  or- 
ders, consequences  which  result  from  the  inequitable  negligence 
and  supineness  of  a  party  to  the  suit,  or  of  those  represented  by 
him.  The  cross-bill  alleges  that  the  plaintiffs  in  it  had  desired 
for  more  than  a  year  to  have  the  first  mortgage  foreclosed. 

The  original  bill  set  forth  ample  grounds  for  appointing  a 
receiver  promptly.  The  payment  of  interest  on  the  second- 
mortgage  bonds  ceased  Jan.  1,  1874.  That  mortgage  gave  a 
warrant  of  attorney  for  the  appointment  of  a  receiver  forth- 
with, after  six  months'  default,  —  a  provision  not  in  the  first 
mortgage. 

The  order  of  Aug.  26,  1874,  is  questioned  by  the  appellants 
because  it  empowered  the  receiver  "  to  pay  the  arrears  due  for 
operating  expenses  for  a  period  in  the  past  not  exceeding 
ninety  days."  They  also  object  to  the  order  pf  Oct.  S,  1874, 
because  it  authorized  the  receiver  to  purchase  rolling-stock  and 
to  adjust  the  liens  on  rolling-stock,  and  to  pay  indebtedness, 
not  exceeding  $10,000,  to  other  connecting  lines  of  road,  in 
settlement  of  ticket  and  freight  accounts  and  balances,  and  for 
materials  and  repairs,  which  had  accrued  in  part  more  than 
ninety  days  before  Aug.  26,  1874,  and  to  construct,  the  piece 
of  road  from  Clymer's  Station  to  Logansport,  and  the  bridge 
across  the  Wabash  River,  and  to  enter  into  contracts  necessary 
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therefor,  and  because  it  provided  that,  as  to  all  moneys  that 
might  be  expended,  and  all  liabilities  incurred,  by  the  receiver 
in  carrying  out  the  provisions  of  the  order,  the  earnings  of  the 
road  were  charged  ^^as  with  a  first  lien  prior  to  all  incum- 
brances upon  said  road."  They  also  object  to  the  order  of 
Oct.  4,  1875,  because  it  provided  that  the  certificates  which 
might  be  issued  by  the  receiver  under  that  order  were  to  be 
provided  for  by  the  coart  in  its  final  order  in  the  cause,  unless 
paid  by  the  receiver  out  of  the  income  of  the  road.  They  also 
object  to  the  order  of  Jan.  22,  1879,  because  it  adjudged- .all 
claims  allowed  by  it  against  the  receiver  to  be  valid  claims,  to 
be  paid  out  of  the  funds  in  the  possession  of  the  court,  as  well 
from  the  income  of  the  road  as  from  the  proceeds  of  any  sale 
to  be  thereafter  made,  and  prior  in  equity  to  any  claims  of  the 
mortgagees  of  the  railroad.  They  also  object  to  the  decree  of 
July  S,  1879,  because  it  directed  the  master  to  pay  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  property  the  several 
claims  against  the  receivership  which  had  been  allowed  by  the 
order  of  Jan.  22,  1879,  in  preference  to  the  amount  due  by  the 
mortgagor  to  the  holders  of  the  first-mortgage  bonds  and 
coupons ;  and  because  it  directed  the  master  to  pay  the  claim 
of  the  Evansville  Company,  and  all  other  claims  against  the 
receivership  which  might  thereafter  be  allowed,  and  which 
might  remain  unpaid  after  the  funds  in  the  hands  of  the 
receiver,  not  otherwise  disposed  of,  should  have  been  exhausted, 
in  preference  to  the  amount  due  on  the  fii'st'-mortgage  indebt- 
edness ;  and  because  it  did  not  order  that  the  accounts  of  the 
receiver  should  be  adjusted  and  settled  before  the  master 
should  pay  out  of  the  proceeds  of  the  sale  of  the  property  any 
of  the  amounts  allowed  as  debts  against  the  receiver ;  and  be- 

« 

cause  it  directed  a  sale  to  be  made  of  the  property  covered  by 
the  first  mortgage,  and  that  acquired  by  the  receiver,  under  the 
orders  of  the  court,  as  an  entire  property,  and  did  not  separate 
the  two  classes  of-  property  or  the  funds  to  be  realized  from 
them  respectively. 

The  question  of  the  power  of  a  court  to  create  claims 
through  receivers  in  a  suit  for  the  foreclosure  of  a  railroad 
mortgage,  which  shall  take  precedence  of  the  lien  of  the  mort- 
gage, was  considered  by  this  court  in   Wallace  v.  Loomisj  97 
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U.  S.  146.  There,  in  a  suit  for  the  foreclosure  of  the  first  mort- 
gage on  a  railroad,  to  which  the  trustees  of  a  second  mortgage 
were  paiiies,  the  court,  on  notice,  appointed  receivers,  with 
powej  to  put  the  road  in  repair  and  operate  it,  and  complete 
any  i^finished  portions,  and  procure  rolling-stock,  and  for  these 
purposes  to  raise  money  by  loan  to  an  amount  named  in  the 
order,  and  to  issue  their  certificates  of  indebtedness  therefor, 
which  should  be  a  first  lien  on  the  property,  payable  before 
the  first-mortgage  I  bonds.  Wallace,  a  holder  of  second-mort- 
gage bonds,  afterwards  became  a  party  to  the  suit.  The  final 
decree  declared  that  the  moneys  raised  by  loan,  or  advanced 
by  the  receivers,  and  expended  on  the  road,  pumuant  to  their 
order  of  appointinent,.w^re  a  lien  paramount  to  the  first  mort- 
gage, and  it  directed  them  and  such  receivers'  certificates  or 
other  indebtedness  as  might  thereafter  be  ordered  by  the 
court  tp  be  paid,  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  road  before  paying  any  of  the  first-mortgage  bonds  or 
ooupons.  On  an  appeal  by  Wallace,  this  court,  by  Mr.  Jus- 
tice Bradley,  said :  ^^  The  power  of  a  court  of  equity  to  ap- 
point managing  receivers  of  such  property  as  a  railroad,  when 
taken  under  its  charge  as  a  trust  fund  for  the  payment  of  in- 
cumbrances, and  to  autl^orize  such  receivers  to  raise  money 
necessary  for  the  preservation  and  management  of  the  prop- 
erty, and  make  the  same  chargeable  as  a  lien  thereon  tot  its 
repayment,  cannot  at  thip  day  be .  seriously  disputed.  It  is  a 
part  of  that  jurisdiction^  always  exercised  by  the  court,  by 
which  it  is  its  duty  to  protect  and  preserve  the  trust  funds  in 
its  hands.  It  is,  undoubtedly,  a  power  to  be  exercised  with 
great  caution,  and,  if  possible,  with  the  consent  or  acquiescence 
of  the  parties  interested  in  the  fund.'*  Wallace  had  not  be- 
come a  party  to  the  suit  until  several  months  after  the  order 
complained  of  was  made.     This  court  sustained  the  decree. 

The  princip^le  thus  recognized  covers  most  of  the  objections 
here  urged.  The  facts  set  forth  in  the  petitions  of  Sept.  9  and 
80,  1874,  on  which  the  order^of  Oct.  3,  1874,  was  based,  show 
ample  reasons  for  making  that  order,  in  respect  to  the  pur- 
chase of  rolling-stock,  and  the  adjustment  of  liens  thereon,  and 
the  construction  of  the  Clymer  Division  and  the  bridge.  The 
contents  of  those  petitions  have  been  set  forth. 
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In  respect  to  the  $10,000  dae  other  and  connecting  lines  of 
road  for  materials  and  repairs  and  for  ticket  and  freight  bal- 
ances, a  part  of  which  it  was  stated  was  incurred  more  than 
ninety  days  before  the  26th  of  August,  1874,  the  first  petition 
stated  that  payment  of  that  class  of  claims  was  indispensable 
to  the  business  of  the  road,  and  that,  unless  the  receiver  was 
authorized  to  provide  for  them  at  once,  the  business  of  the 
road  would  suffer  great  detriment.  These  reasons  were  satis- 
factory to  the  court.  In  the  examination  by  the  master  of  the 
accounts  of  the  receiver,  evidence  was  taken  as  to  the  payment 
by  him  of  items  due,  when  he  took  possession,  for  operating 
expenses,  and  of  moneys  due  other  and  connecting  lines  for  the 
matters  named.  The  report  of  the  master  shows  that  he  dis- 
allowed several  items  in  the  receiver's  accounts,  claimed  under 
the  above  heads,  where  the  claims  were  made  on  the  ground 
that  the  creditors  threatened  not  to  furnish  any  more  supplies 
on  credit  unless  they  were  paid  the  arrears.  His  action,  sanc- 
tioned by  the  court,  in  allowing  items  within  the  scope  of  the 
orders  of  the  court,  appears  to  have  been  careful,  discriminat- 
ing, and  judicious,  so  far  as  the  facts  can  be  arrived  at  from  the 
record.  It  cannot  be  affirmed  that  no  items  which  accrued 
before  the  appointment  of  a  receiver  can  be  allowed  in  any 
case.  Many  circumstances  n^ay  exist  which  may  make  it 
necessary  and  indispensable  to  the  business  of  the  road  and 
the  preservation  of  the  property,  for  the  receiver  to  pay  pre- 
existing debts  of  certain  classes,  out  of  the  earnings  of  the 
receivership,  or  even  the  corpus  of  the  property,  under  the 
order  of  the  court,  with  a  priority  of  lien.  Yet  the  discretion 
to  do  so  should  be  exercised  with  very  great  care.  The  pay- 
ment of  such  debts  stands,  jmma/dcie,  on  a  different  basis  from 
the  payment  of  claims  arising  under  the  receivership,  while  it 
may  be  brought*  within  the  principle  of  the  latter  by  special 
circumstances.  It  is  easy  to  see  that  the  payment  of  unpaid 
debts  for  operating  expenses,  accrued  within  ninety  days,  due 
by  a  railroad  company  suddenly  deprived  of  the  control  of  its 
property,  due  to  operatives  in  its  employ,  whose  cessation  from 
work  simultaneously  is  to  be  deprecated,  in  the  interests  both 
of  the  property  and  of  the  public,  and  the  payment  of  limited 
amounts  due  to  other  and  connecting;  linea  of  road  for  materials 
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and  repairs  and  for  unpaid  ticket  and  freight  balances,  the  out- 
come of  indispensable  business  relations,  where  a  stoppage  of 
the  continuance  pf  such  business  relations  would  be  a  probable 
result,  in  case  of  non-payment,  the  general  consequence  involv- 
ing largely,  also,  the  interests  and  accommodation  of  travel  and 
traffic,  may  well  place  such  payments  in  the  category  of  pay- 
ments to  preserve  the  mortgaged  property  in  a  large  sense,  by 
maintaining  the  good- will  and  integrity  of  the  enteiprise,  and 
entitle  them  to  be  made  a  first  lien.  This  view  of  the  public 
interest  in  such  a  highway  for  public  use  as  a  railroad  is,  as 
bearing  on  the  maintenance  and  use  of  its  franchises  and  prop- 
erty in  the  hands  of  a  receiver,  with  a  view  to  public  conven- 
ience, was  the  subject  *of  approval  by  this  court,  speaking 
through  Mr.  Justice  Woods,  in  Barton  v.  Barbour^  104  U.  S.  126. 
The  appellants  furnish  no  basis  for  questioning  any  specific 
amounts  allowed  in  respect  of  the  arrears  referred  to,  but 
object  to  the  allowance  of  anything  out  of  the  sale  of  the 
eorpui  for  such  expenditures.  Under  all  the  circumstances  of 
this  case,  we  see  no  valid  objection  to  the  provisions  of  the 
orders  complained  of. 

The  objections  made  to  the  orders  of  Oct.  4,  1875,  and  Jan. 
22, 1879,  and  to  certain  provisions  in  the  decree  of  July  3, 1879, 
fail,  for  the  reasons  before  stated. 

Specific  objection  is  made  to  the  allowance  of  the  claim  of 
the  Evansville  Company  to  be  paid  in  preference  to  the  first- 
mori^age  bonds.  The  Evansville  road  ran  from  Rockville  to 
Terre  Haute,  twenty-three  miles.  The  mortgagor  had,  in 
June,  1872,  hired  that  road  by  a  written  lease,  the  term  of 
which  was  for  one  year  and  until  one  year's  notice  of  its  termi- 
nation should  be  given  by  either  party,  after  that  term.  The 
rent  was  $2,012.50  per  month,  and  the  lessee  ^^was  to  maintain 
the  road  in  as  good  condition  as  when  received,  and  to  permit 
the  Evansville  Company  to  use  six  miles  of  it  at  a  stipulated 
price.  Provision  was  made,  in  the  lease,  for  initial  and  subse- 
quent inspection  of  the  road,  to  ascertain  its.  condition,  and  any 
improvement  or  depreciation  the  lessor  or  the  lessee  was  to 
pay  the  other  party  for,  in  accordance.  The  lessee  used  the 
road  from  July  1,  1872,  until  the  receiver  was  appointed. 
He  took  possession  of  it  and  ran  it  while  he  was  receiver,  as  a 
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continuation  of  his  road,  and  so  did  he  and  Claybrook  after- 
wards, and  subsequently  Claybrook,  as  sole  receiver,  did  the 
same.  The  rent  was  paid  to  Sept.  1, 1874,  then  for  a  year  it 
was  not  paid,  then  it  was  paid  for  four  months,  then  it  was 
unpaid  to  Aug.  12,  1876,  and  after  that  Claybrook,  as  receiver, 
paid  it  as  it  accrued.  During  all  the  time  from  Sept.  1, 
1874,  the  successive  receivers  collected  from  the  EvansvUle 
Company,  every  month,  $262.50  for  the  use  of  the  six  miles. 
In  the  winter  of  1876  there  was  fonnd,  on  inspection,  a  depre- 
ciation of  $1^,346.82.  The  Evansville  Company  made  a  claim 
against  the  receiver  for  the  unpaid  reht,  the  amount  of  the 
depreciation,  the  yalue  of  certain  supplies,  and  the  rent  of  an 
engine.  The  master  reported  as  due  $56,036.21.  On  excep- 
tions, the  court  directed  the  master  to  ascertain  what  would  be 
a  fair  rental  value  for  the  use  of  the  leased  property  by  the 
receivers,  and  to  take  into  consideration  any  dilapidations.  On 
this  basis  a  new  report,  for  $35,318.62,  was  made,  and  this 
amount  was  allowed,  with  a  preference.  We  see  no  valid  ob- 
jection to  this  allowance.  It  is  on  the  basis,  not  of  the  lease, 
but  of  the  actual  value  of  the  use  of  property  used  by  the 
receivers,  with  the  clear  assent,  under  the  circumstances,  of  all 
parties  interested,  which  use  the  first-mortgage  bondholders 
and  their  trustee,  chargeable  with  full  knowledge,  neyer  sought 
to  prevent,  such  use  being  founded  on  the  lease,  which  was 
property  in  the  hands  of  the  mortgagor.  The  line  was  used 
for  the  benefit  of  the  mortgagor's  road  and  of  the  holders  of 
the  bonds  under  the  mortgages,  with  their  acquiescence. 
Whatever  the  court  would  have  done,  as  an  original  question, 
if  called  oh  to  determine  whether  the  receiver  should  use  and 
run  the  Evansville  road,  these  appellants  must  now  be  held,  in 
view  of  all  the  facts,  to  have  consented  to  treat  the  right  to 
run  that  road,  and  take  its  income,  as  if  that  right  were  a 
part  of  the  mortgaged  property  and  subject  to  the  same  rules 
as  the  other  mortgaged  property.  This  leads  to  the  allowaiice, 
also,  of  the  claims  for  operating  supplies  and  materials,  includ- 
ing steel  rails,  furnished  for  that  road  while  so  run. 

As  to  the  objection  that  the  decree  of  July  3,  1879,  was 
erroneous  in  not  requiring  the  accounts  of  the  receiver  to  be 
settled  before  any  payment  should  be  made,  out  of  the  proceeds 
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of  sale,  of  any  amounts  allowed  as  debts  against  the  receiver, 
the  contention  is,  that  items  may  yet  be  disallowed  to  the 
receiver,  which  will  leave  in  the  fund  derived  from  income 
moneys  applicable  to  pay  debts  incurred  by  the  receiver,  and 
so  decrease  the  deficiency  of  income,  and  that  the  final  decree 
of  July  3, 1879,  was  erroneous  in  going  beyond  all  prior  orders, 
and  not  keeping  the  income  separate  from  the  proceeds  of  siile, 
and  in  directing  the  debts  allowed  to  be  paid  wholly,  at  once, 
out  of  the  proceeds  of  sale.  This  view  rests  entirely  on  the 
mistaken  idea  that  the  first-mortgage  bondholders  and  their 
trustee  had  no  interest  in  any  income  of  the  receivership 
created  under  the  original  bill.  If  hereafter  there  shall  arise 
any  receiver's  net  fund,  the  court  must  apply  it  to  pay,  in  the 
same  order  of  rank  as  in  the  final  decree,  the  four  sets  of  cred- 
itors therein  mentioned,  and  which  is  the  proper  order,  as  we 
hold.  The  creditors  having  these  claims  against  the  receiver 
were  bona  fide  creditors,  and  have  waited  long  to  receive  their 
due.  It  was  very  proper,  under  the  correct  view  of  the  law 
taken  by  the  court  below,  that  it  should  not  compel  them  to 
wait  longer  for  the  settlement  of  the  receiver's  accounts,  in 
which  they  have  no  interest. 

Under  the  foregoing  views,  the  objection  that  there  was 
error  in  ordering  the  sale  of  the  property  as  an  entire  property 
fails. 

Many  poiuts  were  urged  by  the  counsel  for  the  appellants 
which  are  either  disposed  of  under  the  views  we  have  an- 
nounced, or  are  not,  though  they  have  been  considered,  deemed 
of  sufficient  importance  for  special  remark.  The  decree  of  the 
Circuit  Court  must  be  affirmed.  In  reaching  this  conclusion 
we  have  assumed  that  the  appeal  has  brought  before  us  the 
claims  which  are  not  over  $5,000,  and  have  not  considered 
the  question  as  to  whether  this  is  or  i^not  a  case  in  which 
out  jurisdiction  as  to  those  claims  could  b^  successfully  chal- 
lenged. 

DecPtt  affirmed. 
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Kirk  v.  Ltnd. 

Where,  punnant  to  the  act  of  Aug.  6, 1861,  c.  60,  entitled  "  An  Act  to  confiscate 
property  used  for  iDsurrectionary  purposes/'  lands  were  seized  and  condemned, 
the  purchaser  of  them  under  the"  decree  took  an  estate  in  fee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

Pasteur,  the  owner  in  fee  of  lands  in  New  Orleans,  remained 
in  the  possession  of  them  until  Nov.  17,  1863.  A  libel  of  in- 
formation under  the  act  of  Aug.  6, 1861,  c.  60,  was  then  filed 
against  them  in  the  proper  District  Court  of  the  United  States. 
A  decree  for  their  condemnation  and  forfeiture  was  rendered 
Dec.  5,  1863,  by  virtue  whereof  they  were  sold,  Jan.  13,  1866. 
Under  the  purchaser,  the  defendants,  Lynd  and  Lewis,  derive 
their  title. 

Pasteur  died  May  3,  1874.  His  widow  and  children  then 
brought  this  suit  for  the  lands,  and  for  the  fruits  and  revenues 
derived  therefrom  since  his  death. 

The  defendants  demurred  to  the  bill,  setting  up  as  the  prin- 
cipal ground  therefor  that  by  the  proceedings  in  the  District 
Court,  including  the  seizure,  libel,  decreo  of  condemnation,  and 
the  sale  thereunder,  the  fee,  and  not  simply  the  life-estate  of 
Pasteur,  in  the  forfeited  lands  passed  to  the  purchaser,  and  that 
therefore  the  complainants  were  entitled  to  no  relief.  The 
demurrers  were  sustained  and  the  bill  dismissed.  The  com* 
plainanis  thereupon  appealed. 

Mr.  R.  Stewart  Dennee  for  the  appellants. 
Mr.  John  A.  Campbell  and  Mr.  Thomas  L.  Bayne  for  the 
appellees. 

Mb.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

The  single  question  in  this  case  is,  whether  the  purchaser  of 
real  property  condemned  under  the  act  of  Aug.  6,  1861,  c.  60, 
entitled  ^^  An  Act  to  confiscate  property  used  for  insurrection- 
ary purposes,"  takes  a  fee,  or  only  an  estate  for  life.  The  act 
provides  that  if  during  an  insurrection  against  the  government 
of  the  United  States,  after  the  President  has  declared  by  proe- 
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lamation  that  the  laws  of  the  United  States  are  opposed,  and 
the  execution  thereof  obstructed  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judicial  proceedings, 
or  by  the  power  vested  in  the  marshals  by  law,  any  person 
shall  purchase  or  acquire,  sell  or  give,  aiiy  property  with  intent 
to  use  or  employ  the  same,  or  suffer  the  same  to  be  used  or 
employed,  in  aiding,  abetting,  or  promoting  such  insurrection 
or  resistance  to  the  laws,  or  any  person  engaged  therein ;  or  if 
any  person,  being  the  owner  of  any  such  property,  shall  know- 
ingly use  or  employ,  or  consent  to  the  use  or  employment  of 
the  same,  as  aforesaid,  all  such  property  shall  be  lawful  subject 
of  capture  and  prize  wherever  found,  and  the  President  may 
cause  the  same  to  be  seized,  confiscated,  and  condemned.  Pro- 
vision is  then  made  for  judicial  proceedings  of  condemnation 
in  the  courts  of  the  United  States.  The  seizure  and  condem* 
nation  in  the  present  case  were  because  the  property  had  been 
used  and  employed,  with  the  knowledge  and  consent  of  the 
owner,  in  aid  of  the  insurrection. 

Express  authority  is  vested  in  Congress  by  the  Constitution 
to  ^^  make  rules  concerning  captures  on  land  and   water." 
Art.  1,  sect.  8.     The  statute  now  in  question  is  manifestly  an 
exercise  of  that  power.     As  was  said  by  Mr.  Justice  Strong,  in 
Miller  v.  United  States,  11  Wall.  268,  808:  "It  imposed  no 
penalty.     It  declared   nothing  unlawful.     It  was   aimed  ex- 
clusively at  the  seizure  and  confiscation  of  property  used  to 
aid,  abet,  or  promote  the  rebellion,  then  a  war,  or  to  maintain 
the  war  against  the  government.     It  treated  the  property  as 
the  guilty  subject."     All  private  property  used,  or  intended  to 
be  used,  in  aid  of  an  insurrection,  with  the  knowledge  or  con- 
sent of  the  owner,  is  made  the  lawful  subject  of  capture  and 
judicial  condemnation ;  and  this,  not  to  punish  the  owner  for 
any  crime,  but  to  weaken  the  insurrection.     The  offence  for 
which  the  condemnation  may  be  decreed  is  one  that  inheres  in 
the  property  itself,  and  grows  out  of  the  fact  that  the  property 
has  become,  or  is  intended  to  become,  with  the  approval  of  its 
owner,  an  instrument  for  the  promotion  of  the  ends  of  the  in- 
surrection.   To  justify  a  judicial  sentence  of  condemnation,  the 
consent  of  the  owner  to  the  hostile  use  of  his  property  most 
be  proven ;  but  if  it  be  proven,  condemnation  is  decreed,  not 
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because  the  owner  has  subjected  himself  to  punishment,  but 
because  the  property  has  been  devoted  to  the  insurrection  and 
roust  suffer  the  consequences.  The  property  is  the  offending 
thing,  and  condemnation  is  decreed  because  its  owner  has  vol- 
untarily allowed  it  to  become  involved  in  the  offence. 

In  war  the  capture  of  property  in  the  hands  of  the  enemy, 
used,  or  intended  to  be  used,  for  hostile  purposes,  is  allowed  by 
all  civilized  nations,  and  this  whether  the  ownership  be  public 
or  private.  The  title  to  movable  property  in  hostile  use,  cap- 
tured on  land,  passes  to  the  captor  as  soon  as  the  capture  is 
complete ;  that  is  to  say,  as  soon  as  the  property  is  reduced  to 
firm  possession.  The  absolute  title  to  immovable  public  prop- 
erty owned  by  the  enemy  does  not  pass  until  the  war  is  ended 
and  peace  restored.  Then,  unless  provision  is  made  to  the 
contrary  by  the  treaty  of  peace  or  otherwise,  the  ownership  is 
changed  if  the  conquest  is  complete.  In  regulating  the  capture 
of  private  property  devoted  to  the  use  of  an  insurrection  against 
the  authority  of  the  United  States,  Congress  has  provided  for 
a  judicial  inquiry  into  the  facts  and  a  sentence  of  condemna- 
tion before  title  can  pass  out  of  the  owner.  When  the  inquiry 
is  had,  and  the  necessary  sentence  pronounced  by  the  appro- 
priate judicial  tribunal,  the  title  passes  by  reason  of  the  capture 
or  conquest,  the  lawfulness  of  which  has  been  established  in 
an  adversary  proceeding  against  the  property  seized  under  the 
direction  of  the  President,  and  subjected  to  the  jurisdiction  of 
the  court  designated  by  law  for  that  purpose.  The  title  ac- 
quired by  the  purchaser  in  this  case  was  of  that  kind.  The  prop- 
erty bought  had  been  seized  under  the  authority  of  the  statute 
as  property  used  in  aid  of  an  insurrection  against  the  United 
States  with  the  consent  of  its  owner.  The  fact  of  hostile  use 
with  the  owner's  consent  was  established,  and  the  requisite 
sentence  of  judicial  condemnation  entered.  In  this  way  the 
title  of  the  United  States  by  capture  was  perfected.  That 
title,  as  against  the  owner  and  his  heirs,  was  the  fee.  The 
defendants  below,  who  are  the  defendants  in  error  here,  have 
succeeded  to  that  title. 

•  Property  captured  in  war  is  not  taken  to  punish  its  owner 
any  more  than  the  life  of  a  soldier  slain  in  battle  is  taken  to 
punish  him.     The  property  as  well  as  the  life  is  taken  only  as 
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a  means  of  lessening  the  warlike  strength  of  the  enemy.  Young 
V.  United  States,  97  U.  S.  39. 

There  is  Iiere  no  question  of  pardon  and  amnesty  as  there 
was  in  the  case  of  Armstrong's  Foundry^  6  Wall.  766,  where  it 
was  held  that  the  pardon  of  the  owner  before  a  sentence  of 
condemnation  relieved  him  from  the  consequences  of  his  assent 
to  the  unlawful  use  of  his  property,  so  far  as  the  United  States 
were  concerned,  and  might  to  that  extent  be  used  as  a  bar 
to  further  proceedings  in  the  condemnation  suit.  But  in  that 
case  the  pardon  was  set  up  as  a  defence  against  the  condemna- 
tion. Here  there  is  nothing  of  the  kind.  The  court  having 
the  property  in  possession,  and  proceeding  against  it,  has  de- 
creed its  condemnation.  So  long  as  this  decree  stands  it  affords 
conclusive  evidence  of  a  perfected  title  in  the  United  States 
by  a  lawful  capture,  judicially  ascertained  and  determined. 
To  these  proceedings  the  ancestor  of  the  heirs  for  whose  benefit 
this  suit  is  prosecuted  was  in  law  a  party,  and  both  he  and 
they  are  bound  by  the  adjudication.  The  judgment  is  one  that 
cannot  be  collaterally  impeached. 

It  is  true  that  in  the  case  of  Armstrong's  Foundry,  supra,  it 
was  said  by  Mr.  Chief  Justice  Chase,  in  the  opinion,  that  ^^  the 
statute  regarded  the  assent  of  the  owner  to  the  employment  of 
his  property  in  aid  of  the  rebellion  as  an  offence,  and  inflicted 
forfeiture  as  a  penalty ;  "  but  this  language  must  be  construed 
in  connection  with  the  facts  then  under  consideration.  There 
the  question  was  whether  the  pardon  could  be  used  as  a  bar  to 
the  pending  proceedings  for  condemnation,  and  the  effect  of 
what  was  said  was  no  more  than  to  apply  to  that  case  the 
principle  afterwards  announced  by  the  same  learned  Chief 
Justice  in  United  States  v.  Padelford,  9  id.  531,  548,  and  de- 
clare that  the  law  made  the  proof  of  pardon  of  the  owner  a 
complete  substitute  for  proof  that  he  gave  no  consent  to  the 
use  of  his  property  in  aid  of  the  rebellion.  The  guilty  consent 
of  the  owner  to  the  unlawful  use  is  necessary  to  make  the  prop- 
erty a  subject  of  lawful  capture,  and  as  the  pardon  was,  under 
the  rule  in  Padelford's  case,  equivalent  to  proof  that  no  such 
consent  was  given,  the  lawfulness  of  the  capture  could  not  be 
established,  and,  consequently,  as  against  the  United  States, 
there  must  be  a  judgment  of  acquittal. 
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The  act  of  July  17,  1862,  c.  95,  proceeds  upon  an  entirely 
different  principle.  That  was,  according  to  its  title,  "  An  Act 
to  suppress  insurrection,  to  punish  treason  and  rebellion,  and  to 
seize  and  confiscate  the  property  of  rebels."  Its  object  was, 
not  to  authorize  the  capture  of  property  used  to  promote  an 
insurrection,  but  to  confiscate  the  property  of  traitors.  The 
seizure  was  to  be  made,  not  because  the  property  was  in  law 
the  offender,  but  because  tlie  owners  were  engaged  in  re- 
bellion, and  would  not  return  to  their  allegiance  to  the  United 
States.  The  object  evidently  was,  not  to  make  the  property  a 
lawful  subject  of  capture  and  prize,  as  in  the  act  of  1861,  but 
to  punish  the  owner  for  countenancing  the  rebellion.  This 
distinction  is  recognized  in  all  the  cases  where  the  matter  has 
received  consideration.  The  justices  who  dissented  from  the 
judgment  in  Miller  v.  United  States^  supra^  while  arguing  that 
the  act  of  1862  was  unconstitutional,  impliedly  admitted  the 
validity  of  that  of  1861,  because  it  was  directed  against  the 
property  as  the  offending  thing.  It  was,  alqo,  because  the  act 
of  1862  was  in  the  nature  of  a  punishment  of  the  owner  for  his 
treason,  that  the  explanatory  resolution,  No.  63,  12  Stat.  627-, 
was  passed  to  meet  the  objections  which  had  been  suggested 
by  the  President.  In  this  way  the  condemnation  of  real  prop- 
erty under  the  act  of  1862  was  confined  to  the  natural  life  of 
the  offending  owner ;  but  nothing  was  done  with  the  act  ^of 
1861,  because  that  had  reference  only  to  the  capture  and  con- 
demnation of  property  for  its  unlawful  use. 

It  follows  that  the  court  below  was  right  in  holding  that 
the  fee  passed  by  the  condemnation,  and  its  judgment  is  con- 
sequently 

Affirmed. 
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Seymour  v.  Western  Railroad  Company. 

In  An  action  upon  a  covenant, — contained  in  an  agreement  between  the  oore- 
nantor  and  '*  S.  and  sucli  other  parties  as  he  may  associate  with  him  under 
the  name  of  S.  &  Company/'  signed  and  sealed  by  the  covenantor,  and  signed 
"  S.  &  Co."  by  the  hand  of  S.,  acting  in  behalf  and  by  authority  of  the  part- 
nership,—to  pay  to  "  the  said  S.  &  Company,  parties  of  the  second  part,"  for 
work  to  be  done  by  them,  all  those  who  are  partners  at  tlie  time  of  the  sign- 
ing of  the  agreement  may  join. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  North  Carolina. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  F.  Phillips  and  Mr,  John  W.  Hinsdale  for  the 
plaintiffs  in  error. 

Mr,  Augustus  L.  Merrimon  and  Mr,  Thomas  (7.  Fuller  for  the 
defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant,  brought  by  Silas  Seymour  and 
three  other  persons,  describing  themselves  as  copartnera  trading 
in  the  name  and  style  of  S.  Seymour  &  Company,  and  prose- 
cuted since  the  death  of  one  of  them  by  the  survivors,  against 
the  Western  Railroad  Company,  upon  an  agreement  purporting 
to  be  made  between  the  defendant  of  the  first  part,  ^^  and  Silas 
Seymour  and  such  other  parties  as  he  may  associate  with  him 
under  the  name  of  S.  Seymour  &  Company  of  the  city  of  New 
York,  of  the  second  part ;  "  by  which  **  the  said  S.  Seymour  & 
Company,  parties  of  the  second  part,"  agree  to  construct  a  rail- 
road as  therein  specified ;  and,  ^^  for  and  in  consideration  of  the 
faithful  performance  by  the  ^aid  S.  Seymour  &  Company,  par- 
ties of  the  second  part,  of  all  and  singular  the  conditions  herein 
contemplated  or  contained  on  their  part  proper  for  them  to  do, 
the  Western  Railroad  Company  of  the  first  part"  agrees  to  pay 
^  unto  the  said  S.  Seymour  &  Company,  parties  of  the  second 
part,"  certain  sums  in  money,  stock  and  bonds.  The  agree- 
ment states  that  ^^  the  parties  hereto  have  interchangeably  set 
their  hands,"  is  duly  signed  and  sealed  in  behalf  of  the  defend- 
ant, and  is  also  signed  ^'  S.  Seymour  &  Co.,"  but  is  not  other- 
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wise  signed  nor  sealed  in  behalf  of  the  pkintiffs  or  either  of 
them. 

At  the  trial  the  plaintiffs  proved  the  execution  of  the  agree- 
ment declared  on,  and  offered  evidence  tending  to  show  that 
Seymour  executed  it  in  behalf  and  by  authority  of  the  firm  of 
S.  Seymour  &  Company ;  that  at  its  date,  and  until  the  subse- 
quent stoppage  of  work  under  it,  the  plaintiffs  composed  that 
firm ;  that  Seymour  and  the  three  others,  as  the  persons  whom 
he  associated  with  himself  under  the  name  of  S.  Seymour  & 
Company,  immediately  began  and  afterwards  performed  work 
upon  the  railroad  under  the  agreement,  the  results  of  which 
had-  ever  since  been  enjoyed  by  the  defendant ;  and  that  the 
defendant  knew  that  ttie  plaintiffs  composed  the  firm  of  S.  Sey- 
mour &  Company,  and  were  working  upon  its  road  under  the 
agreement  as  contractors.  But  the  judge  excluded  the  evi- 
dence, ruled  that  there  was  a  variance,  directed  a  verdict  for 
the  defendant,  and  rendered  judgment  thereon ;  and  the  plain- 
tiffs alleged  exceptions. 

The  court  is  of  opinion  that  these  rulings  were  erroneous. 
In  an  action  upon  a  covenant  made  with  two  or  more  persons, 
all  the  covenantees  must  join,  although  only  one  of  them  seals 
the  agreement.  Petrie  v.  Bury^  5  Dow.  &  Ry.  152 ;  s.  C.  3  B. 
&  C.  358 ;  Philadelphia^  Wilmington^  ^  Baltimore  Railroad  Co. 
Y.  Howard,,  18  How.  807,  887.  It  is  not  necessary  that  all  of 
them  should  be  named  in  the  contract ;  it  is  sufficient  that  they 
are  so  described  therein  that  they  can  be  identified.  Shep. 
Touchst.  236;  Grestyy.  Oibson^  Law  Rep.  1  Ex.  112;  Beeves 
V.  Watte,  Law  Rep.  1  Q.  B.  412 ;  s.  o.  7  B.  &  S.  523  ;  McLaren 
V.  Baxter,  Law  Rep.  2  C.  P.  559.  And  upon  a  covenant  with 
a  partnership  by  its  partnership  name  only,  all  who  are  partners 
at  the  time  of  its  execution  may  sue.  Hoffman  v.  Porter, 
2  Brock.  156 ;  Brown  v.  Bostian,  6  Jones  (N.  C.)  L.  1 ;  1  Lind- 
ley  on  Partnership  (4th  ed.),  476. 

The  agreement  declared  on  —  by  the  recital  that  it  is  made 
between  the  defendant  and  ^^  Silas  Seymour  and  such  other 
parties  as  he  may  associate  with  him  under  the  name  of  S.  Sey- 
mour &  Company,""  by  the  repeated  mention  of  ^*  the  said  S. 
Seymour  &  Company,  parties  of  the  second  part,"  and  by  the 
signature  of  ^^S.  Seymour  &  Co." — appears  to  the  court  to 
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manifest  the  intention  of  both  parties  to  the  agreement  to  be 
that  all  the  persons  associated  together  under  the  name  of  S. 
Seymour  &  Company,  at  the  time  of  the  signing  of  the  agree- 
ment, should  do  the  work  and  receive  the  compensation  therein 
stipulated. 

It  follows  that  the  plaintiffs,  upon  proving  to  the  satisfac- 
tion of  a  jury  the  faots  above  stated,  which  they  offered  to 
prove,  would  be  entitled  to  maintain  their  action.  The  judg- 
ment for  the  defendant  must  therefore  be  reversed,  and  the 
case  remanded  with  directions  to  set  aside  the  verdict  and 
order  a 

New  trial. 


Tyler  v.  Campbell. 

V 

The  court,  in  affirming  the  decree  below,  declines  to  deliver  an  extended  opinion, 
as  the  determination  of  the  case  depends  upon  matters  of  fact,  and  no  doubt- 
ful or  difficult  question  of  law  is  invoived. 

Appeal  from  the  Circuit  Court  of.  the  United  States  for  the 
Southern  District  of  New  York. 

Mr.  Wheeler  H.  Peckham  and  Mr.  Cortlandt  Parker  for  the 
appellant. 

Mr.  Charles  B,  Moore  and  Mr.  Clifford  A.  Hand  for  the 
appellee. 

Mb.  Justice  Gray  delivered  the  opinion  of  the  court. 

Upon  a  careful  scrutiny  of  the  evidence  by  each  of  the  judges, 
a  majority  of  the  court  is  of  opinion  that  the  proofs  do  not 
make  out  the  breach  of  trust  alleged,  and  that  the  view  of  the 
defendant's  obligations,  which  the  plaintiff  has  undertaken  to 
assert  since  the  loss  occurred,  is  inconsistent  with  the  previous 
conduct  and  mutual  dealings  of  the  parties. 

As  the  decision  involves  no  difficult  or  doubtful  question  of 
law,  but  a  pure  question  of  fact,  depending  on  the  weighing 
and  comparison  of  varying  and  conflicting  evidence,  it  can  be 
of  no  value  as  a  precedent,  and  the  preparation  of  an  extended 
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opioion  would  not  be  according  to  the  practice  of  the  court, 

and  would  serve  no  useful  purpose. 

Decree  affirmed. 

Ms.  Justice  Fibu),  with  whom  concurred  Ms.  Justice 
Harlak  and  Mr.  Justice  Matthews,  dissenting. 

I  am  unable  to  assent  to  the  decision  of  the  majority  of  the 
cQurty  and,  as  it  involves  an  important  principle,  I  am  unwilling 
to  let  It  pass  in  silence.  I  do  not  perceive  any  serious  contro- 
versy as  to  the  material  facts  upon  which  the  liability  of  the 
defendant  is  asserted,  and  in  my  judgment  there  is  no  doubt  as 
to  the  law  applicable  to  them. 

Divested  of  immaterial  details,  the  case  is  briefly  this:  In 
January,  1865,  one  James  Monroe,  of  New  Jersey,  applied  to 
the  complainant  for  a  loan  of  money,  —  at  first  specified  to 
be  (30,000,  afterwards  increased  to  $50,000,  —  for  use  in  con- 
nection with  the  Morris  County  Bank,  a  corporation  of  that 
State,  of  which  Thomas  E.  Allen  was  president.  The  appli- 
cation was  made  through  the  defendant,  Robert  B.  Campbell ; 
and  the  proposition  was  to  give  as  security  for  the  loan  an  as- 
signment of  two  mortgages  on  a  mine,  known  as  the  Hibemia 
mine,  in  that  State,  then  held  by  the  bank,  accompanied  with  a 
lease  of  the  property.  As  the  result  of  the  negotiation  the  com- 
plainant agreed  to  loan  $50,000  to  Monroe  upon  an  assignment 
to  Campbell  of  the  two  moiigages  and  lease,  in  trust  as  security 
for  the  loan.  In  pursuance  of  this  agreement  the  bank  assigned 
the  mortgages  and  lease  to  Monroe,  who  assigned  them  to 
Campbell,  with  an  irrevocable  power  of  attorney  to  the  latter 
to  collect  the  money  due  on  the  mortgages  and  pay  the  loan  at 
its  maturity.  Both  assignments  were  executed  Feb.  11,  1865, 
and  were  to  be  void  if  the  loan,  with  interest,  was  paid,  —  the 
one  to  Monroe,  if  payment  was  made  by  the  11th  of  June  fol- 
lowing, and  the  one  to  Campbell,  if  payment  was  made  by  the 
5th  of  August.  The  complainant  thereupon  gave  to  Campbell 
securities,  which  on  sale  produced  the  $50,000,  and  this  sum 
was  delivered  to  Monroe.  Of  the  two  mortgages  one  was  for 
$100,000  and  the  other  for  $75,000.  Both  were,  at  the  time 
of  the  assignment,  in  process  of  foreclosure  in  chancery  in  New 
Jersey,  and  of  this  fact  Campbell  was  fully  aware.    A  decree 
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for  the  sale  of  the  premises  was  made  in  the  foreclosure  pro- 
ceedings on  the  1st  of  March  following.  On  the  20th  of  June 
the  sale  took  place.  Campbell  was  present  and  knew  of  it,  and 
of  the  amount  realized,  which  was  $86,400.  He  did  not,  how- 
ever, place  the  assignment  on  record  in  the  office  of  the  register 
of  the  county,  though  it  was  acknowledged  so  as  to  be  entitled 
to  registry ;  nor  did  he  give  any  notice  of  it  to  the  solicitor 
engaged  in  the  foreclosure  proceedings,  or  to  the  master  who 
made  the  sale,  but  allowed  all  proceedings  to  be  conducted, 
and  the  parties  connected  therewith  to  act,  as  though  no  assign- 
ment had  ever  been  made  to  him.  Nor  was  he  merely  passive 
in  the  matter.  Though  the  assignment  was  executed  expressly 
to  take  from  the  mortgagee,  the  bank,  and  its  assignee,  Monroe, 
the  control  of  the  mortgages,  and  secure  an  application  of  their 
proceeds  to  the  payment  of  the  loan,  he  authorized  the  presi- 
dent of  the  bank  to  receive  the  pi-oceeds.  His  letters  show 
this,  and  the  only  reason  he  assigns  for  it  is  that  he  supposed 
the  president  would  prefer  to  receive  them.  *'I  know,"  he 
writes  to  that  officer,  "that  you  would  prefer  that  it  [the 
money]  should  be  received  from  the  master  by  yourself,  and, 
therefore,  I  sent  you  the  request  to  collect  it  and  send  it  to 
me."  The  president  of  the  bank  did  collect  it  and  keep  it, 
and  subsequently  became  bankrupt.  The  complainant  thereby 
lost  $30,000  of  his  loan ;  only  $20,000  of  the  $50,000  were 
ever  received.  To  charge  Campbell,  by  whose  negligence 
this  money  was  lost,  and  compel  him  to  pay  it,  this  suit  was 
brought. 

If  proof  of  the  facts  thus  stated  depended  upon  uncertain 
and  conflicting  testimony,  I  might  accede  to  the  disposition  of 
the  case  made  by  the  majority  of  the  court;  but  these  facts  are 
either  not  controverted,  or  appear  in  the  statements  of  the  de- 
fendant himself.  After  the  conversion  of  the  money  by  the 
president  of  the  bank,  a  suit  was  brought  against  him  by  the 
complainant,  who,  to  obtain  an  order  for  his  arrest,  made  an 
affidavit  setting  forth  the  particular  of  the  loan,  the  assignment 
of  the  mortgages,  their  foreclosure,  the  sale  of  the  premises 
mortgaged,  and  the  receipt  and  use  of  the  money  by  the  presi- 
dent. Jn  that  affidavit  he  states  —  I  quote  his  words  —  that 
when  the  loan  was  made  and  the  assignments  were  received  he 


Oot  1882.]  Ttleb  v.  Campbell.  825 

'<  instructed  said  Robert  B.  Campbell  to  take  all  necessary  steps 
to  make  said  assignments  available  to  secure  said  loan  "  to  him, 
the  deponent ;  that  Campbell,  notwithstanding  this  instruction, 
instead  of  requiring  the  master  to  pay  the  proceeds  of  the  sale 
into  the  court  of  chancery  so  that  the  loan  might  be  paid  out 
of  them,  did,  through  confidence  in  the  honesty  of  the  presi* 
dent  of  the  bank,  permit  the  master  to  pay  the  proceeds  to  its 
solicitor,  who  afterwards  paid  them  over  to  the  president  di- 
rectly', or  upon  his  order.  This  affidavit  is.  accompanied  with 
one  of  Campbell,  who  states  that  he  had  read  the  complain- 
ant's affidavit  and  knew  the  contents  thereof,  and  that  the 
matters  there  set  forth  in  relation  to  himself  and  his  action 
in  the  matters  referred  to  were  true.  Thus  it  appears  from 
the  sworn  statement  of  Campbell  that  his  action,  which  caused 
the  loss  of  the  money,  was  in  direct  disregard  of  instructions 
to  him. 

Under  these  circumstances,  why  should  he.  not  be  held  to 
make  good  the  loss?  By  the  assignment  to  him  he  became  a 
trustee  of  the  mortgages  for  the  complainant.  He  did  not  take 
the  assignment  on  his  own  account ;  it  was  for  the  lender  to 
secure  the  loan.  In  taking  it  he  assumed  a  duty  towards  his 
ceitui  que  trust  which  he  could  not  disregard.  It  was  to  see 
that  the  assignment  effected  its  purpose,  so  far,  at  least,  as  to 
withdraw  the  control  of  the  mortgages  from  the  mortgagee,  the 
bank,  and  its  assignee,  Monroe,  and  thus  render  them  available 
to  the  lender. 

In  stating  the  duties  of  trustees,  Lewin,  in  his  work  on 
trusts,  says :  — 

*♦  The  first  duty  of  trustees  is  to  place  the  trust  property  in 
a  state  of  security.  Thus,  if  the  trust  fund  be  an  equitable 
interest,  of  which  the  legal  interest  cannot  be  at  present  trans- 
ferred to  them,  it  is  their  duty  to  lose  no  time  in  giving  notice 
of  their  own  interest  to  the  persons  in  whom  the  legal  estate  is 
vested ;  for  otherwise,  he  who  created  the  tnist  might  incum- 
ber the  interest  he  has  settled  in  favor  of  a  purchaser  without 
notice,  who,  by  first  giving  notice  to  the  legal  holder,  might 
gain  a  priority.  If  the  trust  fund  be  a  chose  in  action  as  a 
debt,  which  may  be  reduced  into  possession,  it  is  the  trustee's 
duty  to  be  active  in  getting  it  in ;  and  any  unnecessary  delay 
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in  this  respect  will  be  at  his  own  personal  risk."  Lewin,  c.  14, 
sect.  1,  6th  Eng.  ed. ;  Jacob  v.  LucaSj  1  Beav.  486 ;  Caffrey  y. 
Darby ^  6  Ves.  Jr.  488 ;  Platel  v.  Craddock,  Cooper,  481 ;  Me- 
Qaehen  t.  Dew^  15  Beav.  84 ;  Wiles  y.  Gresham^  2  Drew.  258 ; 
Cooper  y.  Day,  1  Rich.  (S.  C.)  Eq.  26. 

To  the  same  effect  is  the  language  of  Perry  in  his  treatise  on 
trusts.  The  trustee  must  take  such  steps  as  will  prevent  in- 
cumbrances from  being  placed  upon  the  property  transferred  to 
him,  and,  of  course,  as  will  prevent  the  possibility  of  its  de- 
struction, as  in  this  case,  from  its  conversion  by  the  original 
assignor  or  settlor.  *^  If  the  trust  fund,"  he  Bays,  !*'  consists  in 
part  of  notes,  bonds,  policies  of  insurance,  tand  other  similar 
chotes  in  action^  notice  should  be  given  to  the  promisors,  obli- 
gors, or  makers  of  the  instruments."    Law  of  Trusts,  sec.  438. 

This  doctrine  is  supported  and  asserted  in  different  forms  by 
a  great  number  of  adjudged  cases.  That  a  trustee,  by  whose 
negligence  of  a  plain  duty  the  property  in  his  hands  is  wasted 
or  injured,  is  chargeable  with  the  loss,  is  a  doctrine  which  per- 
vades the  whole  law  of  trusts.  And  it  is  the  only  doctrine 
which  will  insure  fidelity  in  trustees  and  protection  to  the  inter- 
ests of  cestuis  que. trust.  As  justly  observed  by  counsel,  the 
simpler  and  easier  the  act  required,  the  clearer  the  duty  and 
liability  for  its  neglect.  If  any  distinction  can  be  made  in 
liability  where  duties  are  neglected,  the  liability  should  be  the 
more  strictly  enforced  where,  as  in  a  case  like  this,  the  duty 
required  was  the  mere  observance  of  ordinary  prudence. 

I  think  the  decree  should  be  reversed. 
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United  States  v.  Erie  Railway  Company. 

During  the  period  when  sect  122  of  the  act  of  June  90, 1864,  c.  178,  as  amended 
by  the  act  of  July  13,  1800,  c.  184,  was  hi  force,  a  railway  company  paid  to 
alien  non-resident  holders  of  its  bonds  the  entire  interest  due  from  time  to 
time  thereon.  Held,  that  the  company,  no  claim  having  been  made  here 
against  it  for  any  penalty,  is  liable  to  the  United  States  for  fiye  per  cent 
on  the  amount  so  paid,  with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum. 

Erbob  to  the  Circuit  Court  of  tbe  United  States  for  the 
Southern  District  of  New  York. 

This  was  an  action  to  recover  taxes  alleged  to  be  due  to  the 
United  States,  the  plaintiff,  on  certain  interest  coupons  paid  by 
the  Erie  Railway  Company,  the  defendant,  in  the  years  1866, 
1867,  1868,  and  1869,  on  bonds  previously  issued  by  it ;  and 
also  certain  penalties  alleged  to  be  due  the  plaintiff  for  failure 
of  the  defendant  to  make  returns  of  the  amount  of  the  taxes. 
It  was  tried  in  the  District  Court  upon  an  agreed  statement  of 
facts,  of  which  the  following  are  all  that  are  deemed  material 
to  explain  the  question  raised  and  decided.  Prior  to  Sept.  1, 
1866,  the  defendant  had  issued  sterling  coupon  bonds  to  the 
amount  of  £800,000,  dated  Sept.  1,  1865,  the  principal  of 
which  was  payable  two  years  after  date,  drawing  interest  at 
six  per  cent  per  annum,  payable  semi-annually  on  the  first 
days  of  March  and  September  of  each  year ;  and  the  principal 
and  interest  of  which  were  payable  in  London,  England,  at 
the  office  of  Junius  S.  Morgan  &  Co.,  bankers,  of  London; 
after  March  1, 1868,  and  prior  to  Sept.  1,  1868,  the  defendant 
had  issued  and  sold  bonds  of  the  same  class  amounting  to 
JE200,000,  the  principal  and  interest  of  which  were  payable  at 
the  same  place  as  the  bonds  previously  issued ;  all  the  bonds 
with  coupons  for  interest  attached  were  sold  directly  to  J.  S. 
Morgan  &  Co.,  J..T.  Mackenzie,  and  Stern  Brothers,  all  foreign 
bankers,  having  their  places  of  business  in  London,  and  were 
by  them  sold  to  their  customers  in  England  and  on  the  conti- 
nent of  Europe;  during  the  years  1866,  1867,  1868,  1869,  the 
bonds  and  coupons  were  all  held  by  non-resident  aliens,  and 
not  by  citizens  of  the  United  States,  except  bonds  to  the 
amount  of  £20,000,  and  the  coupons  attached,  which  were  held 
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and  owned  by  a  citizen  or  citizens  of  the  United  States  residing 
in  Europe ;  the  amount  of  interest  on  all  the  bonds  was  pro- 
vided for,  and  sent  forward  by  the  defendant,  in  one  sum  or 
block,  to  J.  S.  Morgan  &  Co.,  who,  before  the  dates  at  which 
it  fell  due,  and  as  it  fell  due,  paid  it,  at  their  banking-house  in 
London,  to  the  holders  of  the  bonds  and  coupons ;  the  amount 
of  interest  paid  in  the  yeai-s  mentioned  on  the  aboTe^escribed 
bonds  was  £186,000,  of  which  £4,200  were  paid  on  the  £20,000 
held  by  a  citizen  or  citizens  of  the  United  States ;  the  defendant 
made  no  returns  to  the  assessor,  or  to  any  other  ofEcer  of  the 
internal  revenue  of  the  United  States,  of  the  payment  of  the 
interest,  or  any  part  thereof,  nor  did  it  ever  pay  to  the  United 
States,  or  to  any  one  on  their  behalf,  five  per  cent  tax,  or  any 
tax  on  the  interest,  or  any  part  thereof ;  nor  did  it  withhold 
the  tax,  or  any  part  thereof,  from  the  amount  of  the  interesty 
but  paid  the  full  amount  to  the  holders  of  the  bonds ;  and  no 
assessment  was  ever  made  by  the  plaintiff,  or  by  any  officer  of 
the  plaintiff,  on  the  defendant  for  any  portion  of  the  tax,  nor 
was  any  demand  ever  made  on  the  defendant  for  the  payment 
of  the  same  to  the  United  States  until  Dec.  31,  1872. 

The  court  held  that  the  company  was  not  liable  for  a  tax  on 
the  £181,800  sterling  paid  for  interest  upon  coupons  and  bonds 
owned  and  held  by  non-resident  aliens,  but  was  liable  for  the 
tax  on  £4,200  sterling  paid  for  interest  on  coupons  and  bonds 
owned  and  held  by  citizens  of  the  United  States ;  and,  also, 
that  it  was  liable  for  only  one  penalty  for  failure  to  make 
rejburn  to  the  revenue  officer  of  the  amount  paid.  Judgment 
was  rendered  accordingly,  which,  on  error,  was  affirmed  by 
the  Circuit  Court.  This  writ  of  error  was  then  brought  by  the 
United  States.  No  claim  for  any  penalty  was  made  in  the 
argument  here  on  behalf  of  the  United  States,  the  only  ques- 
tion presented  for  determination  being  whether  the  court  be- 
low erred  in  holding  that  the  company  was  not  liable  for  the 
alleged  tax  of  five  per  cent  on  the  £181,800  sterling  interest 
which  it  had  paid  to  non-resident  alien  owners  and  holders  of 
its  coupons  and  bonds. 

The  action  was  founded  on  sect.  122  of  the  act  of  June  30, 
1864,  c.  173,  as  amended  by  the  act  of  July  iS,  1866,  c.  184, 
which  is  as  follows :  **  That  any  railroad,  canal,  turnpike,  canal 
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navigation,  or  slackrwater  company,  indebted  for  any  money  for 
which  bonds  or  other  evidence  of  indebtedness  have  been  issued, 
payable  in  one  or  more  years  after  date,  upon  which  interest  is 
stipulated  to  be  paid,  or  coupons  representing  the  interest,  or 
any  such  company  that  may  have  declared  any  dividend  in 
scrip  or  money  due  or  payable  to  its  stockholders,  including 
non-residents, ^vhether  citizens  or  aliens,  as  part  of  the  earnings, 
profits,  income,  or  gains  of  such  company,  and  all  profits  of  such 
company  carried  to  the  account  of  any  fuud,  or  used  for  con- 
struction, shall  be  subject  to  and  pay  a  tax  of  five  per  centum 
on  the  amount  of  all  such  interest  or  coupons,  dividends  or 
profits,  whenever  and  wherever  the  same  shall  be  payable,  and 
to  whatsoever  party  or  person  the  same  may  be  payable, 
including  non-residents,  whether  citizens  or  aliens ;  and  said 
companies  are  hereby  authorized  to  deduct  and  withhold  from 
all  payments  on  account  of  any  interest  oi:  coupons  and  divi- 
dends due  and  payable  as  aforesaid,  the  tax  of  five  per  centum ; 
and  the  payment  of  the  amount  of  said  tax,  so  deducted  from 
the  interest  or  coupons  or  dividends,  and  certified  by  the  presi- 
dent or  treasurer  of  said  company,  shall  discharge  said  company 
from  that  amount  of  the  dividend,. or  interest,  or  coupon  on 
the  bonds  or  other  evidences  of  their  indebtedness,  so  held  by 
any  person  or  party  whatever,  except  where  said  companies 
may  have  contracted  otherwise.  And  a  list  or  return  shall  be 
made  and  rendered  to  the  assessor  or  assistant  assessor  on  or 
before  the  tenth  day  of  the  month  following  that  in  which  said 
interest,  coupons,  or  dividends  become  due  and  payable,  and  as 
often  as  every  six  months ;  and  said  list  or  return  shall  contain 
a  true  and  faithful  account  of  the  amount  of  tax,  and  there 
shall  be  annexed  thereto  a  declaration  of  the  president  or  treas- 
urer of  the  company,  under  oath  or  affirmation,  in  form  and 
manner  as  may  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  that  the  same  contains  a  true  and  faithful  account  of 
said  tax.  And  for  any  default  in  making  or  rendering  such 
list  or  return,  with  the  declaration  annexed,  or  of  the  payment 
of  the  tax  as  aforesaid,  the  company  making  such  default  shall 
forfeit;  as  a  penalty  the  sum  of  one  thousand  dollars ;  and  in 
case  of  any  default  in  making  or  rendering  Said  list  or  return, 
or  of  the  payment  of  the  tax,  or  any  part  thereof,  as  aforesaid. 
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the  assessment  and  collection  of  the  tax  and  penalty  shall  be 
made  according  to  tfab  proTisions  of  law  in  other  cases  of  n^- 
lect  or  refusal :  Provided^  that  wheneTer  any  of  the  companies 
mentioned  in  this  section  shall  be  unable  to  pay  the  interest 
on  their  indebtedness,  and  shall  in  fact  fail  to  pay  such  interest, 
that  in  such  cases  the  tax  levied  by  this  section  shall  not  be 
paid  to  the  United  States  until  said  companies  resume  the  pay- 
ment of  interest  on  their  indebtedness." 

The  case  was  argued  for  the  United  States  at  the  last  term 
by  Mr.  Edwin  B.  Smithy  Assistant  Attorney-General,  and  at 
the  present  term  by  The  Solicitor^  General^ 

Mr.  William  D.  Shipman^  contra. 

Mb.  CpiEF  JusTics  Wattb'  delivered  the  opinion  of  the 
court. 

This  judgment  is  reversed  on  the  authority  of  Railroad  Com^ 

pany  v.  Collector^  100  U.  S.  596,  and  the  cause  is  remanded 

with  instructions  to  enter  a  judgment  in  favor  of  the  United 

States,  for  the  equivalent  in  laWful  money  of  the  United  States 

of  the  tax  of  nine  thousand  three  hundred  pounds  sterling, 

with  interest  at  the  rate  of  six  per  cent  per  annum  from  the 

several  times  when  the  same  became  due  and  payable  according 

to  the  agreed  statement  of  facts  on  which  the  submission  was 

made  below.     As  no  claim  was  made  on  the  argument  in  this 

court,  either  for  a  penalty  or  for  the  currency  value  of  the 

pounds  sterling  when  the  taxes  fell  due,  we  have  not  considered 

the  questions,  which  would  have  arisen  if  such  a  demand  had 

been  made.    For  these  reasons  the  judgment  will  be  without 

penalties  and  for  the  present  value  of  the  pounds  sterling  in 

lawful  money. 

Reverted. 

Mr.  Justiob  Field  dissenting. 

I  am  not  able  to  agree  with  the  majority  of  the  court  in  the 
decision  of  this  case.  The  tax  which  is  sustained  is,  in  my 
judgment,  a  tax  upon  the  income  of  non-resident  aliens  and 
nothing  else.  The  122d  section  of  the  act  of  June  SO,.  1864, 
c.  178,  as  araeiided  by  that  of  July-lS,  1866,  c.  184,  subjects  the 
interest  on  the  bonds  of  the  company  to  a  tax  of  five  per  cent. 
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and  authorizes  the  company  to  deduct  it  from  the  amount  pay- 
able  to  the  coupon-holder,  whether  he  be  a  non-resident  alien 
or  a  citizen  of  the  United  States.  The  company  is  thus  made 
the  agent  of  the  government  for  tl^e  collection  of  the  tax.  It 
pays  nothing  itself ;  the  tax  is  exacted  from  the  creditor,  the 
party  who  holds  the  coupons  for  interest.  No  collocation  of 
words  can  change  this  fact.  And  so  it  was  expressly  adjudged 
with  reference  to  a  similar  tax  in  the  case  of  United  State%  v. 
Railroad  Compani/^  reported  in  the  17th  of  Wallace.  There  a 
tax,  under  the  same  statute,  was  claimed  upon  the  interest  of 
bonds  held  by  the  city  of  Baltimore.  And  it  was  decided  that 
the  tax  was  upon  the.  bondholder  and  not  upon  the  corpora- 
tion which  had  issued  the  bonds;  that  the  corporation  was 
only  a  conyenient  means  of  collecting  it;  and  that  no  pecuniary 
burden  was  cast  upon  the  corporation.  This  was  the  precise 
question  upon  which  the  decision  of  that  case  turned. 

A  paragraph  from  the  opinion  of  the  court  will  show  this 
beyond  controversy.  ^^  It  is  not  taxation,"  said  the  court,  ^'  that 
government  should  take  from  one  the  profits  and  gains  of  an- 
other. That  is  taxation  which  compels  one  to  pay  for  the  support 
of  the  government  from  his  own  gains  and  of  his  own  property. 
In  the  cases  we  are  considering,  the  corporation  parts  not  with 
a  farthing  x>t  its  own  property.  Whatever  sum  it  pays  to  the 
government  is  the  property  of  another.  Whether  the  tax  is 
five  per  cent  on  the  dividend  or  interest,  or  whether  it  be  fifty 
per  cent,  the  corporation  is  neither  richer  nor  poorer.  What- 
ever it  thus  pays  to  the  government,  it  by  law  withholds  from 
the  creditor.  If  no  tax  exists,  it  pays  seven  per  cent,  or  what- 
ever be  its  rate  of  interest,  to  its  creditor  in  one  unbroken  sum. 
If  there  be  a  tax,  it  pays  exactly  the  same  sum  to  its  creditor, 
less  five  per  cent  thereof,  and  this  five  per  cent  it  pays  to  the 
government.  The  receivers  may  be  two,  or  the  receiver  may 
be  one,  but  the  payer  pays  the  same  amount  in  either  event. 
It  is  no  pecuniary  burden  upon  the  corporation,  and  no  taxation 
of  the  corporation.  The  burden  falls  on  the  creditor.  He  is 
the  party  taxed.  In  the  case  before  us,  this  question  controls 
its  decision.  If  the  tax  were  upon  the  railroad,  there  is  no 
defence ;  it  must  be  paid.  But  we  hold  that  the  tax  imposed 
by  the  122d  section  is  in  substance  and  in  law  a  tax  upon  the 
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income  of  the  creditor  or  stockholder,  and  not  a  tax  upon  the 
corporation/'  See  ^o  Haight  y.  Railroad  Company^  6  Wall. 
15,  and  Railroad  Company  v.  Jackzon^  7  id.  262,  269. 

The  bonds,  upon  the  interest  of  which  the  tax  in  this  case 
was  laid,  are  held  in  Europe,  principally  in  England;  they 
were  negotiated  there ;  the  principal  and  interest  are  payable 
there ;  they  are  held  by  aliens  there,  and  the  interest  on  them 
has  always  been  paid  there.  The  money  which  paid  the  inter- 
est was,  until  paid,  the  property  of  the  company;  when  it 
became  the  property  of  the  bondholders  it  was  outside  of  the 
jurisdiction  of  the  United  States. 

Where  is  the  authority  for  this  tax  ?  It  was  said  by  counsel 
on  the  argiiment  of  the  case  —  somewhat  facetiously,  I  thought 
at  the  time  —  that  Congress  mi^ht  impose  a  tax  upon  property 
anywhere  in  the  world,  and  this  court  could  not  question  the 
validity  of  the  law,  though  the  collection  of  the  tax  might  be 
impossible,  unless,  perchance,  the  owner  of  the  property  should 
at  some  time  visit  this  country  or  have  means  in  it  which  could 
be  reached.  This  coUrt  will,  of  course,  never,  in  terms,  an- 
nounce or  accept  any  such  doctrine  as  this.  And  yet  it  is  not 
perceived  wherein  the  substantial  difference  lies  between  that 
doctrine  and  the  one  which  asserts  a  power  to  tax,  in  any  case, 
aliens  who  are  beyond  the  limits  of  the  country.  The  debts  of 
the  company,  owing  for  interest,  are  not  property  of  the  com- 
pany, although  counsel  contended  they  were,  and  would  thus 
make  the.  wealth  of  the  country  increase  by  the  augmentation 
of  the  debts  of  its  corporations.  Debts  being  obligations  of 
the  debtors  are  the  property  of  the  creditors,  so  far  as  they 
have  any  commercial  value,  and  it  is  a  misuse  of  terms  td  call 
them  anything  else ;  they  accompany  the  creditors  wherever 
the  latter  go ;  their  9ita»  is  with  the  latter.  I  have  supposed 
heretofore  that  this  was  common  learning,  requiring  no  argu- 
ment for  its  support,  being,  in  fact,  a  self-evident  truth,  a 
recognition  of  which  followed  its  statement.  Nor  is  this  the 
less  so  because  the  interest  may  be  called  in  the  statute  a  part 
of  the  gains  and  profits  of  the  company.  Words  cannot  change 
the .  fact,  though  they  may  mislead  and  bewilder.  The  thing 
remains  through  all  disguises  of  terms.  If  thp  company  makes 
no  gains  or  profits  on  its  business  and  borrows  the  money  to 
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meet  its  interest,  though  it  be  in  the  markets  abroad,  it  is  still 
required  under  the  statute  to  withhold  from  it  the  amount  of  the 
taxes.  If  it  pays  the  interest,  though  it  be  with  funds  which 
were  never  in  the  United  States,  it  must  deduct  the  taxes.  The 
government  thus  lays  a  tax,  through  the  instrumentality  of  the 
company,  upon  the  income  of  a  non-resident  alien  over  whom 
it  cannot  justly  exercise  any  control,  nor  upon  whom  it  can  justly 
lay  any  burden. 

The  Chief  Justice,  in  his  opinion  in  this  case,  when  affirming 
the  judgment  of  the  District  Court,  happily  condensed  the 
whole  matter  into  a  few  words.  "  The  tax,"  he  says,  **  for  which 
the  suit  was  brought,  was  the  tax  upon  the  owner  of  the  bond, 
and  not  upon  the  defendant.  It  was  not  a  tax  in  the  nature  of 
a  tax  in  rem  upon  the  bond  itself,  but  upon  the  income  of  the 
owner  of  the  bond,  derived  from  that  particular  piece  of  prop- 
erty. The  foreign  owner  of  these  bonds  was  not  in  any  respect 
subject  to  the  jurisdiction  of  the  United  States,  neither  was 
this  portion  of  his  income.  His  debtpr  was,  and  so  was  the 
money  of  his  'debtor ;  but  the  money  of  his  debtor  did  not 
become  a  part  of  his  income  until  it  was  paid  to  him,  and 
in  this  case  the  payment  was  outside  of  the  United  States, 
in  accordance  with  the  obligations  of  the  contract  which  he 
held.  The  power  of  the  United  States  to  tax  is  limited  to 
persons,  property,  and  business  within  their  jurisdiction,  as 
much  as  that  of  a  State  is  limited  to  the  same  subjects  within 
its  jurisdiction.  State  Tax  on  ForeigrirHeld  Bonds^  15  WalL 
800." 

"  A  personal  tax,"  says  the  Supreme  Court  of  New  Jersey, 
*^  is  the  burden  imposed  by  government  on  its  own  citizens  for 
the  benefits  which  that  government  affords  by  its  protection 
and  its  laws,  and  any  government  which  should  attempt  to 
impose  such  a  tax  on  citizens  of  other  States  would  justly  incur 
the  rebuke  of  the  intelligent  sentiment  of  the  civilized  world." 
State  V.  Boss,  23  N.  J.  L.  517,  521. 

In  imposing  a  tax,  says  Mr.  Chief  Justice  Marshall,  the  leg- 
islature acts  upon  its  constituents.  ^^AU  subjects,"  he  adds, 
«« over  which  the  power  of  a  State  extends  are  objects  of  taxa- 
tion, but  those  over  which  it  does  not  extend  are,  upon  the 
soundest  principles,  exempt  from  taxation.    This  proposition 
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may  almost  be  prononnoed  self^eyident/"    McOuUoeh  v.  Mary^ 
land,  4  Wheat.  816,  428. 

There  are  limitations  upon  the  powers  of  all  goyemments, 
without  any  express  designation  of  them  in  their  organic  law ; 
limitations  which  inhere  in  their  very  nature  and  structure,  and 
this  is  one  of  them,  —  that  no  rightful  authority  can  be  exer- 
cised by  them  over  alien  subjects,  or  citizens  resident  abroad 
or  over  their  property  there  situated.  This  doctrine  may  be 
said  to  be  axiomatic,  and  courts  in  England  have  felt  it  so  obli- 
gatory upon  them,  that  where  general  terms,  used  in  acts  of 
Parliament,  seem  to  contravene  it,  they  have  narrowed  the  con- 
struction to  avoid  that  conclusion.  In  a  memorable  case  decided 
by  Lord  Stpwell,  which  involved  the  legality  of  the  seizure  and 
condemnation  of  a  French  vessel  engaged  in  the  slave  trade, 
which  was,  in  terms,  within  an  act  of  Parliament,  that  distin- 
guished judge  said :  *^  That  neither  this  British  act  of  Parliament 
nor  any  commission  founded  on  it  can  affect  any  right  or  inter- 
est of  foreigners  unless  they  are  founded  upon  principles  and 
impose  reguktions  that  are  consistent  with  the  law  of  nations. 
That  is  the  only  law  which  Great  Britain  can  apply  to  them, 
and  the  generality  of  any  terms  employed  in  an  act  of  Parlia- 
ment must  be  narrowed  in  construction  by  a  religious  adherence 
thereto."     The  Le  LouU,  2  Dod.  210,  239. 

Similar  language  was  used  by  Mr.  Justice  Bailey  of  the  King's 
Bench,  where  the  question  was  whether  the  act  of  Parliameiit, 
which  declared  the  slave  trade  and  all  dealings  therewith  unlaw- 
ful, justified  the  seizure  of  a  Spanish  vessel,  with  a  cargo  of 
slaves  on  board,  by  the  captain  of  an  Elnglish  naval  vessel,  and 
it  was  held  that  it  did  not  The  odiousness  of  the  trade  would 
have  carried, the  justice  to  another  conclusion  if  the  public  law 
would  have  permitted  {£,  but  he  said,  "  That,  although  the  laii- 
guage  used  by  the  legislature  in  the  statute  referred  to  is  un- 
doubtedly very  strong,  yet  it  can  only  apply  to  British  subjects, 
and  can  only  render  the  slave  trade  unlawful  if  carried  on  by 
them ;  it  cannot  apply  in  any  way  to  a  foreigner.  It  is  true  that 
if  this  were  a  trade  contrary  to  the  law  of  nations  a  foreigner 
could  not  maintain  this  action.  But  it  is  not ;  and  as  a  Span- 
iard CQuld  not  be  considered  as  boupd  by  the  acts  of  the  British 
legislature  proliibiting  this  trade,  it  would  be  unjust  to  deprive 
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him  of  a  remedy  for  the  heavy  damage  he  has  sastained." 
Madrazo  y.  Willes,  8  Bam.  &  Aid.  358. 

In  The  Apollan^  a  libel  was  filed  against  the  collector  of  the 
District  of  St.  Mary's  for  damages  occasioned  by  the  seizure  of 
the  ship  and  cargo  whilst  lying  in  a  river  -within  the  territory 
of  the  King  of  Spain,  and  Mr.  Justice  Story  said,  speaking  for 
the  court,  that  ^^  The  laws  of  no  nation  can  justly  extend 
beyond  its  own  jurisdiction,  except  so  far  as  regards  its  own 
citizens.  They  can  have  no  force  to  control  the  sovereignty  or 
rights  of  any  other  nation  within  its  own  jurisdiction.  And 
however  general  and  comprehensive  the  phraseology  used  in 
our  municipal  laws  may  be,  they  must  always  be  restricted  in 
construction  to  places  and  persons  upon  whom  the  legislatures 
have  authority  and  jurisdiction.'*    9  Wheat.  862. 

When  the  United  States  became  a  separate  and  independent 
nation,  they  became,  as  said  by  Chancellor  Kent,  *^  subject  to 
that  system  of  rules  which  reason,  morality,  and  custom  had 
established  among  the  enlightened  nations  of  Europe  ad  their 
public  law,"  and  by  the  light  of  that  law  must  their  dealings 
with  persons  of  a  foreign  jurisdiction  be  considered ;  and  ac- 
cording to  that  law  there  could  be  no  debatable  question,  that 
the  jurisdiction  of  the  United  States  over  persons  and  property 
ends  whei^  the  foreign  jurisdiction  begins. 

What  urgent  reasons  press  upon  us  to  hold  that  this  doctrine 
of  public  law  may  be  set  aside,  and  that  the  United  States,  in 
disregard  of  it,  may  lawfully  treat  as  subject  to  their  taxing 
power  the  income  of  non-resident  aliens,  derived  from  the 
interest  received  abroad  on  bonds  of  corporations  of  this  country 
negotiable  and  payable  there?  If,  in  the  form  of  taxes,  the 
United  States  may  authorize  the  withholding  of  a  portion  of 
such  interest,  the  amount  will  be  a  matter  in  their  discretion  ; 
they  may  authorize  the  whole  to  be  withheld.  And  if  they  can 
do  this,  why  may  not  the  States  do  the  same  thing  with  refer- 
ence to  the  bonds  issued  by  corporations  created  under  their 
laws.  They  will  not  be  slow  to  act  upon  the  example  set.  If 
such  a  tax  may  be  levied  by  the  United  States  in  the  rightful 
exercise  of  their  taxing  power,  why  may  not  a  similar  tax  be 
levied  upon  the  interest  on  bonds  of  the  same  corporations  by 
the  States  within  their  respective  jurisdictions  in  the  rightful 
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exercise  of  their  taxing  power?  What  is  sound  law  for  one 
soyereignty  ought  tq  be  sound  law  for  another. 

It  is  said,  in  answer  to  these  views,  that  the  governments  of 
Europe  —  or  at  least  some  of  them,  where  a  tax  is  laid  on 
incomes — deduct  from  the  interest  on  their  public  debts  the 
tax  due  on  the  amount  as  income,  whether  payable  to  a  non- 
resident alien  or  a  subject  of  the  country.  This  is  true  in 
some  instances,  and  it  has  been  suggested  in  justification  of 
it  that  the  interest,  being  payable  at  their  treasuries,  is  under 
their  control,  the  money  designated  for  it  being  within  their 
jurisdiction  when  set  apart  for  the  debtor,  who  must  in  person 
or  by  agent  enter  the  country  to  receive  it.  That  presents 
a  case  different  from  the  one  before  us  in  this,  —  that  here 
the  interest  is  payable  abroad^  and  the  money  never  becomes 
the  property  of  the  debtor  until  actually  paid  to  him  there. 
So,  "v^hether  we  speak  of  the  obligation  of  the.  company  to  the 
holder  of  the  coupons,  or  the  money  paid  in  its  fulfilment,  it 
is  held  abroad,  not  being,  in  either  case,  within  the  jurisdiction 
of  the  United  States.  And  with  reference  to  the  taxation  of 
the  interest  on  public  debts,  Mr.  Phillimore,  in  his  Treatise  on 
International  Laws,  says ;  *'  It  may  be  quite  right  that  a  per- 
son having  an  income  accruing  from  money  lent  to  a  foreign 
State  should  be  taxed  by  his  own  country  on  his  income  derived 
from  this  source ;  and  if  his  own  country  impose  an  income 
tax,  it  is,  of  course,  a  convenience  to  all  parties  that  the  gov- 
ernment which  is  to  receive  the  tax  should  deduct  it  from  the 
debt  which,  in  this  instance,  that  government  owes  to  the 
payer  of  the  tax,  and  thus  avoid  a  double  process ;  but  a  far^ 
eiffneTj  not  resident  in  the  State^  is  not  liable  to  he  taxed  hy  the 
State  ;  and  it  seems  unjust  to  a  foreign  creditor  to  make  use  of 
the  machinery  which,  on  the  ground  of  convenience,  is  applied 
in  the  cases  of  domestic  creditors,  in  order  to  subject  him.  to  a 
tax  to  which  he  is  not  on  principle  liable."    Vol.  ii.  pp.  14, 15. 

Here,  also,  is  a  further  difference :  the  tax  here  is  laid  upon 
the  interest  due  on  private  contracts.  As  observed  by  counsel, 
no  other  government  has  ever  undertaken  to  tax  the  income  of 
subjects  of  another  nation  accruing  to  them  at  their  own  domi- 
cile upon  property  held  there,  and  arising  out  of  ordinaiy 
business,  of  contracts  between  individuals. . 
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ThiB  case  is  decided  upon  the  authority  of  Railroad  Company 
V.  Collector^  reported  in  100  U.  S.,  and  the  doctrines  from 
which  I  dissent  necessarily  flow  from  that  decision.  When 
that  decision  was  announced  I  was  apprehensive  that  the  con* 
elusions  would  follow  which  I  now  see  to  be  inevitable.  It 
matters  not  what  the  interest  may  be  called,  whether  classed 
among  gains  and  profits,  or  covered  up  by  other  forms  of  ezpres* 
sion,  the  fact  remains,  the  tax  is  laid  upon  it,  and  that  is  a  tax 
which  comes  from  the  party  entitled  to  the  interest,— -here, 
a  non-resident  alien  in  England,  who  is  not,  and  never  has 
been,  subject  to  the  jurisdiction  of  this  country. 

In  that  case  the  t^x  is  called  an  excise  on  the  businesis  of 
the  class  of  corporations  mentioned,  and  is  held  to  be  laid,  not 
on  the  bondholder  who  receives  the  interest,  but  upon  the  earn- 
ings of  the  corporations  which  pay  it.  How  can  a  tax  on  the 
interest  to  be  paid  be  called  a  tax  on  the  earnings  of  the  corpora- 
tion if  it  earns  nothing — if  it  borrows  the  money  to  pay  the 
interest?  How  can  it  be  aaid  not  to  be  a  tax  upon  the  income 
of  the  bondholder  when  out  of  his  interest  the  tax  is  deducted  ? 

That  case  was  not  treated  as  one,  the  disposition  of  which  was 
considered  important,  as  settling  a  rule  of  action.  The  opening 
language  of  the  opinion  ib  :  ^*  As  the  sum  involved  in  this  suit 
is  small,  and  the  law  under  which  the  tax  in  question  was 
collected  has  long  since  been  repealed,  the  case  is  of  little 
consequence  as  regards  any  principle  involved  in  it  as  a  rule 
of  future  action.''  But  now  it  is  invoked  in  a  case  of  great 
magnitude,  and  many  other  similar  cases,  as  we  are  informed, 
are  likely  soon  to'  be  before  us ;  and  though  it  overrules  re- 
peated and  solemn  adjudications  rendered  after  full  argument 
and  mature  deliberation,  though  it  is  opposed  to  one  of  the 
most  important  and  salutary  principles  of  public  law,  it  is  to 
be  received  as  conclusive,  and  no  further  word  from  the  court, 
either  in  explanation  or  justification  of  it,  is  to  be  heard.  I 
cannot  believe  that  a  principle  so  important  as  the  one  an- 
nounced here,  and  so  injurious  in  its  tendencies,  so  well  cal* 
culated  to  elicit  unfavorable  comment  from  the  enlightened 
sentiment  of  the  civilized  world,  will  be  allowed  to  pass  unchal* 
lenged,  though  the  court  is  silent  upon  it. 

I  think  the  judgment  should  be  afiBrmed. 

VOL.  XVI. 
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Bedford  v.  Bubtok. 

Where  a  woman,  with  the  consent  of  her  hoBhand,  bought  land,  and  gaTe  her 
promissoiy  notet  for  part  of  the  purchaae-money,  which  bear  ten  per  cent 
interest  per  annum,  a  rate  allowed  by  the  laws  of  the  State  when  a  special 
contract  therefor  is  made,  and  the  render  reserved  In  the  deed  a  lien  to  secore 
the  payment  of  the  notes,  and  she  and  her  hnsband  went  into  possession,  erected 
permanent  improrements,  and  made  payments  on  the  notes,  -*-  Held,  1.  That 
she,  thougli  consenting  to  account  for  rents  and  profits,  is  not  entitled,  by 
reason  of  her  corerture,  to  have  the  sale  set  aside  and  the  purchase-money 
already  paid  refunded ;  nor  wlTl  she  or  her  husband  be  allowed  anything  for 
the  improYements.  2.  That  for.  the  amount  remaining  due  upon  the  notes, 
according  to  thdr  tenor  and  effect,  the  lien  may  be  enforced  by  a  sale  of  the 
land. 

Appeal  from  the  Cirouit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee.  . 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr.  R.  McPhaU  Smith  for  the  appellants. 

Mr.  A.  Jl.  Freeman  and  Mr.  John  W.  Burton  for  the  appellee. 

Mb.  Justice  Bbadlbt  delivered  the  opinion  of  the  courL 
This  case  arises  on  a  bill  in  equity  filed  by  G.  W.  Burton, 
the  appellee,  alleging  that  in  February,  1872,  he  sold  and  con- 
veyed to  America  Bedford,  one  of  the  appellants,  wife  of  John 
R.  Bedford,  the  other  appellant,  in  fee,  for  her  separate  use, 
free  from,  the  control  of  her  husband,  a  certain  tract  of  land  in 
Tennessee,  for  the  consideration  of  97,500,  one-third  of  which 
was  paid  down,  and  the  balance  secured  by  the  promissory 
notes  of  Mrs.  Bedford,  drawing  interest  at  the  rate  of  ten  per 
cent  per  annum.  The  deed  of  conveyance  specified  these 
notes,  and  reserved  a  lien  on  the  land  for  the  payment  thereof. 
The  notes  were  paid  in  part  but  not  in  full,,  and  the  bill  was 
filed  for  the  foreclosure  and  sale  of  the  land  to  raise  the  bal- 
ance due.  The  defendants,  Bedford  and  wife,  filed  a  demurrer, 
which  was  overruled,  and  thereupon  they  filed  an  answer  and 
cross-bill,  admitting  the  facts  stated  in  the  bill,  and  that  they 
took  and  still  had  possession  under  the  purchase;:  and  the 
cross-bill  alleged  that  the  defendants  had  made  permanent  im- 
provements on  the  land  to  the  value  of  $500 ;  and  claimed  that 
the  sale  was  void  because  of  the  coverture  of  the  grantee,  and 
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prayed  that  it  migbt  be  declared  void,  and  tbat  Barton  should 
be  decreed  to  refund  the  amount  paid  on  the  purchase,  together 
with  the  value  of  the  improyements,  with  interest,  after  deduct* 
ing  the  value  of  the  rents  whilst  the  property  was  occupied  by 
the  defendants.  Burton  demurred  to  the  cross*bill;  and  on 
final  hearing  the  court  sustained  this  demurrer,  and  made  a 
decree  for  the  foreclosure  and  sale  of  the  property  as  prayed 
in  the  original  bill,  but  declared  that  the  complainant  was 
not  entitled  to  a  personal  judgment  against  America  Bedford. 
From  this  decree  the  defendants  have  appealed. 

The  decree  is  sought  to  be  reversed  on  two  grounds :  Firtt^ 
because  the  sale  to  America  Bedford  was  void  by  reason  of  her 
coverture,  and  ought  to  be  declared  void,  and  the  money  paid 
by  her  decreed  to  be  refunded;  secondljfy  because  the  decree 
gives  ten  per  cent  interest  on  the  notes,  a  rate  of  interest  which 
is  not  allowed  by  the  law  unless  there  is  a  special  contract 
therefor,  the  legal  rate  being  only  six  per  cent ;  and  a  feme 
covert  is  incapable  of  making  such  special  contract. 

The  authorities  are  numerous  and  conclusive  to  the  effect 
tbat  a  feme  covert  may,  with  her  husband's  consent,  take  land 
by  purchase,,  and  that  a  security  given  thereon  by  her  for  the 
purchase-money  will  be  enforced.  It  w\\a  so  held  by  this  court 
in  the  case  of  Chilton  v.  Braiden^e  Administratrix^  2  Black, 
458,  where  a  lien  for  the  unpaid  purchase-money  of  land  sold 
to  a  married  woman  was  enforced  by  a  decree  for  the  sale  of 
the  land.  Mr.  Justice  Grier,  delivering  the  opinion  of  the 
court,  said :  **  When  one  person  has  got  the  estate  of  another, 
he  ought  not,  in  conscience,  to  be  allowed  to  keep  it  without 
paying  the  consideration.  It  is  on  this  principle  that  courts  of 
equity  proceed  as  between  vendor  and  vendee.  The  purchase- 
money  is  treated  as  a  lien^on  the  land  sold,  where  the  vendor 
has  taken  no  separate  securityi"  In  a  well-considered  case 
decided  by  the  Chancellor  of  New  Jersey,  Armstrong  v,  JRoesy 
20  N.  J.  Eq.  109,  where  property  was  sold  and  conveyed  to  a 
married  woman,  and  she  and  her  husband  executed  a  mortgage 
for  the  purchase-money,  but  the  execution  by  the  wife  was 
void  because  she  was  not  privately  examined,  it  was  neverthe- 
less held  that  the  vendor  had  a  lien  for  the  purchase-money, 
and  also  that  the  mortgage,  being  given  for  the  benefit  of  her 
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separate  estate,  althongb  void  as  a  mortgage,  might  be  decreed 
a  lien  on  such  separate  estate.  In  the  case  of  WtUingham  t, 
Lecike^  7  Baxter,  458,  it  was  held  by  the  Supreme  Court  of 
Tennessee  that  where  land  was  sold  and  a  title  bond  giyen  to 
a  married  woman,  who  gave  her  notes  for  a  part  of  the  pur- 
chase-money, the  vendor's  lien  could  be  enforced,  although  the 
notes  might  be  Toid  as  against  the  yendee  personally.  In  the 
subsequent  case  of  Jackson  y.  Rvtledge^  8  B.  J.  Lea,  626,  de- 
cided as  late  as  December  Term,  1879,  the  same  court  held 
that  if  a  married  woman  buy  land,  partly  for  cash  and  partly 
on  time,  and  accept  a  deed  of  conyeyance  to  her  separate  use,  a 
lien  being  retained  for  the  unpaid  instalments,  she  cannot  haye 
the  money  which  she  has  j)aid  refunded  merely  because  of  her 
coyerture,  and  the  lien  reserved  for  the  payment  of  the  pur- 
chase-money may  be  enforced  in  equity.  This  case  was  nearly 
parallel  to  the  present.  A  deed  was  executed  to  the  married 
woman  for  her  sole  and  separate  use,  retaining  a  lien  on  the 
land  for  the  payment  of  the  notes  giyen ''for  the  purchase- 
money,  and  the  grantee  and  her  husband  went  into  possession. 
A  cross-bill  was  filed,  as  in  the  present  case,  seeking  to  set 
aside  the  contract  as  void,  and  for  a  return  of  the  money  paid, 
and  the  value  of  permanent  improvements.  A  decree  for  the 
sale  of  the  land  to  satisfy  the  unpaid  purchase-money  was  made 
by  the  Chancellor,  but  no  personal  decree  against  the  parties. 
This  decree  was  affirmed  by  the  Supreme  Court  in  an  elaborate 
judgment,  in  which  the  authorities  on  the  subject  are  fully 
reviewed.  The  court  concludes  the  examination  by  saying, 
**  If  the  conyeyance  be  to  the  sole  and  separate  use  of  the  mar- 
ried woman,  there  seems .  to  be  no  difficulty  in  treating  a  debt 
contriiicted  in  the  purchase  as  binding  on  the  property,  aLthongh 
not  personally  obligatory  on  the./eme,  because,  where  she 
takes  possession  under  tiie  conveyance,  the  debt  is  contracted 
for  the  benefit  of  her  separate  estat^.''  Again :  ^^  Her  inca- 
pacity to  execute  valid  notes,  if  we  treat  the  purchase  notes  as 
yoid  on  that  ground,  and  because  not  expressly  made  obligatory 
on  her  separate  estate,  would  not  a£Eect  the  yendor's  right  to 
subject  the  land  to  the  satisfaction  of  the  unpaid  purchase- 
money  by  virtue  of  the  vendor's  equity  and  of  the  lien  reserved. 
By  the  deliyery  and  acceptance  of  the  ^deed  of  conyeyance,  the 
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.  contract  was  executed  and  the  title  Tested  in  her.  Slie  takes 
the  title  subject  to  the  charge  created  by  the  terms  of  the 
deed.  Trezevant  w.  Bettis^  1  Leg.  Rep.  48 ;  Lee  y.  Newman, 
1  Memph.  L.  J.  189;  JEshridge  v.  E%kridgey  51  Miss.  522. 
Under  such  circumstances,  the  married  woman  is  not  entitled 
to  have  the  cash  payment  refunded.  In  making  the  payment, 
as  we  have  seen,  she  exercised  a  right  which  the  law  concedes. 
•  .  .  All  she  can  claim  is  exemption  from  personal  liability." 

These  cases,  'decided  by  the  highest  court  of  Tennessee, 
where  the  land  lies,  and  where  the  transaction  took  place, 
are  of  stringent  authority,  and  they  accord  with  our  own  views 
of  the  law. 

It  should  be  added,  that  by  the  statute  law  of  Tennessee 
«« married  women  over  the  age  of  twenty-one  years,  owning  the 
fee  or  other  legal  or  equitable  interest  or  estate  in  real  estate, 
shall  have  the  same  powers  of  disposition,  by  will,  deed, 
or  otherwise,  as  are  possessed  by  f emmet  iole  or  unmarried 
women."  Code  of  Tennessee,  sect.  2486.  This  provision 
would  seem  to  be  su£5cient  to  confer  upon  a  married  woman, 
purchasing  land  to  her  own  use,  power  to  execute  a  mortgage 
upon  the  land  to  secure  the  purchase-money, — binding  at 
least  upon  the  land,  if  not  creating  any  personal  obligation 
against  her. 

But  the  present  case  is  a  stronger  one  than  that  of  a  mort- 
gage. The  deed  by  which  she  holds  the  property  is  qualified 
by  expressly  retaining  a  lien  for  the  payment  of  the  purchase- 
money.  The  lien  goes  with  the  estate,  and  affects  it  in  a 
manner  similar  to  a  condition.  It  is,  indeed,  in  the  nature  of 
a  condition  impressed  upon  the  estate  itself.  It  makes  the 
deed  say  in  effect,  "  I  convey  to  you  the  land,  but  only  upon 
the  condition  that  you  pay  the  notes  given  for  purchase-money ; 
if  they  are  not  paici,  I  am  to  hold  it  as  secvrity." 

This  peculiar  character,  of  the  lien  seems  to  be  a  good  an- 
swer to  the  second  ground  for  reversal,  —  the  reservation  of 
interest  at  the  rate  of  ten  per  cent  per  annum  on  the  notes. 
Ten  per  cent  is  not  an  unlawful  rate  of  interest  in  Tennessee. 
It  may  be  reserved,  if  the  parties  so  agree.  If  they  make  no 
agreement,  the  law  gives  six.  The  agreement  to  pay  ten  per 
cent  in  this  case  may  not  be  binding  on  the  wife  personally, 
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bat  it  18  not  binding  on  the  same  ground  that  the  principal 

is  not  binding  upon  her  personally.    Nevertheless,  as  it  is  a 

rate  that  may  be  lawfully  stipulated  for,  —  if  it  is- stipulated 

for,  and  is  made  part  of  the  consideration  for  which  a  lien  is 

retained  on  the  land,  —  it  is  as  much  secured  by  the  lien  as  the 

principal  is. 

We  see  no  error  in  the  decree,  and.  it  is  therefore 

Affirmed^ 


Ambs  v.  Qudcby. 

1.  A  rale  of  court  in  liichigan  proTides,  that  where  ft  defendftot  pleftdi  mfttUr  of 

let-off,  founded  on  a  written  instrument,  he  cannot  "  be  put  to  the  proof  of 
the  execution  of  the  instrument  or  the  hftndwriting  "  of  the  opposite  partj, 
unless  an  ai&dayit  is  filed  "  denying  the  same."  Held,  that  the  want  of 
such  af&darit  does  not  preclude  the  plaintiff  from  showing  that  such  an 
instrument,  dated  January  2,  was  executed  on  Sunday,  January  1,  or  that 
liis  duplicate  of  an  instrument  executed  in  duplicate  by  him  and  the 
defendant  differs  in  its  contents  from  the  one  retained  by  the  defendant 

2.  The  plaintiff,  where  the  quality  of  goods  which  he  furnished  at  a  given  time 

to  the  defendant  is  in  question,  may  show  the  good  quality  of  like  arti- 
cles furnished  at  the  same  time  by  him  to  another  party,  if  he  further 
shows  that  those  he  furnished  to  each  party  were  of  the  same  kind  and 
quality. 

8.  Where  the  eridence  is  such  that,  as  to  a  given  matter,  there  is  no  question  for 
the  juiy,  a  charge  and  a  refusal  to  charge  m  regard  to  such  matter  are  not 
a  ground  for  rerersing  the  Judgment,  because  they  work  no  injury  to  the 
party  excepting. 

4.  The  court  charged  the  jury  that  while  the  plaintiff  could  not  recorer  for  any 
more  goods  than  his  bill  of  particulars  set  forth,  he  was  not  bound  by  a 
mistake  in  carrying  out  the  rate  or  price,  but  could  show  what  he  was  actu- 
ally  to  hare,  it  not  appearing  by  the  record  what  were  the  contents  of  the 
bill,  but  it  appearing  that  the  plaintiff  claimed  there  was  a  mistake  in  it  in 
thatVespect.    Hdd,  that  the  charge  was  not  erroneouf. 

&  After  a  new  trial  has  been  had,  pursuant  to  the  mandate  of  this  court,  and  a 
second  judgment  rendered,  no  errors  other  than  those  committed  after  the 
mandate  was  recelTed  below  can  be  considered  here. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

The  case  is  stated  in  the  opinion  of  the  court. 
Mr.  Michael  J.  Smiley  for  the  plaintiffs  in  error. 
Mr,  Lyman  D.  Norri»  for  the  defendant  in  error. 
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Mb.  JasTiCE  Blatohfobd  delivered  the  opinion  of  ibe 
court. 

The  defendant  in  error  broaght  this  suit  against  the  plain- 
tiffs in  error  in  July,  1872,  in  a  court  of  the  State  of  Michigan. 
It  was  removed  into  the  Circuit  Court  for  the  Western  Dis- 
trict of  Michigan  in  August,  1872,  before  the  declaration  was 
filed.  The  action  is  assumpsit.  The  declaration  claims  $25,000 
for  goods  sold  and  delivered,  and  a  like  amount  for  money  had 
and  received,  and  915,000  for  interest.  The  plea  was  non- 
assumpsit  with  a  notice  of  setoff  to  the  amount  of  $25,000, 
and  a  notice  that  the  goods  alleged  to  have  been  furnished  by 
the  plaintiff  were  furnished  under  a  special  contract  that  they 
were  to  be  of  first-class  quality,  and  that  they  were  not.  A 
further  notice  under  the  plea  alleged  that  the  goods  furnished 
were  furnished  under  three  several  contracts,  made  Jan.  2, 
1865,  Jan.  27,  1866,  and  Dec.  25,  1866,  for  the  furnishing 
by  the  plaintiff  to  the  defendants  of  shovel-handles,  and  that 
the  plaintiff  did  not  fulfil  the  contracts  as  to  the  quality  of  the 
handles.  In  April,  1875,  the  suit  was  tried  by  the  court  with- 
out a  jury.  On  the  findings  of  the  court  a  judgment  was  ren-^ 
dei*ed  for  the  plaintiff  for  $7,825.62.  The  defendants  brought 
the  case  to  this  court  by  a  writ  of  error,  and  the  judgment  was 
reversed,  and  the  cause  was  remanded  to  the  Circuit  Court 
with  directions  to  award  a  new  trial.  The  decision  of  this 
court  18  reported  in  96  U.  S.  824.  The  only  question  there 
presented  and  determined  was  as  to  the  proper  construction  of 
a  written  contract  made  between  the  parties,  Jan.  2,  1865,  in 
a  particular  not  now  important.  The  construction  put  by  the 
court  below  upon  that  contract  was  held  to  have  been  erro- 
neous. The  case  was  tried  a  second  time  l>efoFe  a  jury  in 
ApriU  1879.  The  jury  found  a  verdict  for  the  plaintiff  for 
$12,816.58,  and  a  judgment  thereon  was  rendered  against  the 
defendants.  To  review  and  reverse  this  judgment  the  present 
writ  of  error  has  been  brought. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  read  in 
evidence  a  stipulation  signed  by  the  respective  attorneys, 
whereby  the  defendants  admitted  the  sale  and  delivery  of 
shovel-handles  shipped  to  the  defendants'  firm  and  received  by 
it  at  North  Easton,  Massachusetts,  at  the  dates  and  in  the 
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quantities  therein  set  forth,  being,  in  1865,  15,607  dozen, 
in  6  items,  in  May  and  July ;  in  1866,  10,188  dozen,  in  13 
items,  im  June,  Jul^,  August,  and  September,  and  2,852  dozen, 
in  8  items,  in  November  and  December,  up  to  the  20th;  in 
1867,  88,814  dozen,  in  87  items,  in  every  month  but  January, 
November,  and  December ;  and,  in  1868,  11,118  dozen,  in  11 
items,  in  April,  May,  July,  September,  and  October.  The 
stipulation  stated  that  the  dates  given  were  the  dates  of  the 
shipment  by  rail  from  Michigan  and  Canada ;  that  the  dates  of 
the  receipt  by  the  defendants  at  North  Easton  were  fifteen 
days  later  than  the  several  <dates  of  shipment ;  and  that  the 
plaintiff  admitted  payments  on  account  of  said  handles,  at  the 
dates  and  in  the  sums  specified  thereafter  in  the  stipulation, 
the  payments  amounting  to  $88,158.48.  The  stipulation  cqn- 
cluded  with  this  clause :  ^^  The  question  of  the  quality  of  the 
handles  delivered  as  aforesaid,  and  all  other  questions  of  fact 
not  stipulated,  are  left  open  to  the  jury  and  for  other  and 
further  evidence."  The  plaintiff  was  then  examined  as  a 
witness  on  his  own  behalf.  On  his  cross-examination  he  testi- 
fied that  there  was  a  contract  signed  by  the  parties  for  1865 
for  handles.  The  contract  being  shown  to  him,  he  ^^  identified  '* 
it,  as  the  bill  of  exceptions  states,  and  it  was  read  in  evidence 
by  the  defendants.  It  bore  the  date  of  Jan.  2,  1865.  The 
plaintiff  rested  his  case,  and  the  defendants  introduced  testi- 
mony and  rested  their  defence.  One  of  the  defendants  testified 
that  he  made  the  contract  of  1865,  and  it  was  made  in  the 
evening,  and  he  stated  who  were  present.  Then  the  plaintiff, 
being  recalled,  testified,  without  objection,  that  the  contract 
dated  Jan.  2,  1865,  was  not  signed  on  that  day  —  on  the 
evening  of  that  day.  He  was  then  asked,  ^^  When  was  that 
contract  signed?"  The  defendants  objected  to  the  question 
on  the  ground  that  *^it  was  irrelevant  and  immaterial,  and 
there  had  been  no  previous  denial  by  affidavit  or  otherwise  of 
the  execution  of  the  contract,  and  it  was  incompetent"  The 
.plaintiff  replied  that  the  fact  of  the  execution  of  the  contract 
was  not  denied,  ^^  but  he  proposes  to  show  the  time  of  the  exe- 
cution of  the  contract  was  on  Sunday,  which  avoids  the  con- 
tract*" The  court  overruled  the  objection,  and  the  defendants 
except^  ]  7he  witness  then  answered  that  the  contract  was 
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signed  and  delivered  on  Sunday,  Jan.  1,  1865,  stating  the 
hour  and  the  place,  and  giving  particulars  as  to  who  were 
present  and  what  was  done.  The  defendants  then  gave  testi- 
mony by  three  witnesses  to  contradict  the  plaintiff.  The 
defendants  now  contend  that  the  court  erred  in  permitting  the 
plaintiff  to  testify  that  the  contract  was  executed  on  Sunday, 
in  view  of  the  then  situation  of  the  case  and  what  had  tran- 
spired on  the  trial ;  that  he  had  given  evidence  as  to  its  execu- 
tion and  allowed  it  to  be  put  in  evidence  without  suggesting 
any  infirmity  in  it ;  and  that  the  defendants  would  necessarily 
be  surprised  by  such  testimony.  The  defendants  also  claim 
that,  under  a  rule  of  court  governing  the  pleadings  and  prac« 
tice  in  Michigan,  where  a  defendant  insists  on  a  claim  by  way 
of  set-off,  founded  on  a  written  instrument,  he  cannot  ^^  be  put 
to  the  proof  of  the  execution  of  the  instrument  or  the  hand- 
writing" of  the  opposite  party,  unless  an  affidavit  is  filed 
^^  denying  the  same ; "  that  the  failure  of  the  plaintiff  to  file 
such  affidavit  was  an  admission  of  the  execution  of  the  instru- 
ment in  manner  and  form  as  set  up,  and  as  being  of  the  date 
of  January  2;  and  that  the  testimony  went  to  show  that  the 
contract  set  up  was  not  executed. 

The  only  ground  alleged  at  the  trial  for  the  incompetency  of 
the  evidence  was  that  the  execution  of  the  contract  had  not 
been  denied  by  affidavit.  Assuming  that  the  rule  of  court 
referred  to  can  be  taken  notice  of  by  this  court,  it  not  being  set 
forth  in  the  record,  and  there  being  no  statement  in  the  record 
that  the  affidavit  referred  to  was  required  by  any  rule  of  court, 
and  assuming  that  it  is  to  be  inferred  that  there  was  not  any 
such  affidavit,  it  not  being  set  forth  in  the  bill  of  exceptions 
that  there  was  not,  we  are  of  opinion  that  the  rule  cited  refers 
only  to  proof  of  the  genuineness  of  a  seal  or  of  handwriting, 
and  does  not  refer  to  any  matter  which  goes  to  show  the  inva- 
lidity otherwise  of  an  instrument.  Such  a  provision  in  a  rule 
of  court  or  in  a  statute  is  not  uncommon,  and,  whenever  it  is 
expressed  in  language  such  as  that  now  presented,  it  has  never, 
that  we  are  aware,  received  any  other  construction.  In  the 
case  of  Peffg  v.  Bidleman^  5  Mich.  26,  Pegg  and  another 
were  sued  on  a  note  signed  "  S.  Pegg  &  Co."  They  appeared 
and  pleaded  the  general  issue,  but  did  not  deny  on  oath  the 
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execution  of  the  note.  Judgment  was  given  against  them 
without  proof  that  they  ^'  composed  the  firm  of  S.  Pegg  &  Co. 
and  executed  the  note.*'  It  was  held  that,  as  the  defendants 
had  appeared,  and  the  declaration  was  against  them  as  indi- 
viduals and  did  not  allege  they  were  partnera,  the  question  was 
simply  whether  they  executed  the  note  by  the  name  subscribed 
to  it ;  and  that  they  must  be  taken  to  have  admitted  that  the 
note  was  executed  by  the  parties  declared  against.  The  deci* 
sion  was  that  the  admission  covered  the  fact  that  the  signature 
was  that  of  the  parties  sued.  If  the  parties  be  sued  as  partners, 
the  admission  that  the  signature  is  their  signature  as  partners 
necessarily  admits  that  they  were  partners.  This  was  the 
principle  applied  in  Tkom(U  v.  Clark^  2  McLean,  194,  and 
Pratt  V.  Willardy  6  id.  27.  In  Curran  t,  Rogers^  85  Mich. 
221,  a  written  Contract  was  signed  in  the  name  of  a  firm,  the 
two  partners  in  which  were  sued  on  the  contract.  The  general 
issue  was  pleaded  without  any  affidavit.  One  of  the  firm 
sought  to  prove  that  the  other,  who  had  signed  the  firm  name, 
had  no  authority  to  do  so.  It  was  held  that,  as  the  declaration 
set  out  the  contract  verbatim^  and  alleged  it  to  have  been  jointly 
executed,  its  execution  was  admitted  as  to  both  defendants. 
There  is  nothing  in  these  decisions  which  goes  to  show  that 
the  plaintiff,  notwithstanding  anything  in  the  language  of  the 
rule  of  court  invoked,  could  not  prove  that  the  contract  was  in 
fact  signed  at  a  date  different  from  that  appearing  on  its  face. 
The  evidence  did  not  go  to  show  that  it  was  not  dated  Janu- 
ary 2  when  it  was  signed,  but  went  to  show  .that,  though 
dated  January  2,  it  was  signed  on  January  1.  It  admitted 
the  execution  of  the  contract,  but  tended  to  avoid  it  by  proving 
a  fact  in  regard  to  it  which  did  not  appear  on  its  face,  and 
which  went  to  the  merits.  This  was  competent  evidence,  and 
was  not  irrelevant  or  immaterial.  All  questions  as  to  surprise, 
or  as  to  reopening  the  case,  or  as  to  the  order  of  proof,  were 
matters  of  discretion,  not  reviewable  here. 

Another  written  contract  was  shown  to  the  plaintiff,  and 
^'identified  by  him,"  and  put  in  evidence  by  the  defendants, 
dated  Dec.  25, 1866.  It  provided  for  advances  by  the  defendants 
to  the  plaintiff,  and  for  their  acceptance  of  hia  drafts,  and  for  his 
payment  to  them  of  *'  2^  per  cent  commission  for  accepting  his 
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drafts."  On  the  language  of  the  contract  so  pat  in  evidence  a 
question  was  raised  as  to  whether  the  commission  was  to  be  paid 
on  all  drafts  accepted,  or  only  on  those  which  were  in  excess  of 
shipments  of  handles.  On  his  re-direct  examination;  when  first 
called,  the  plaintiff  stated,  without  objection,  that  he  had  had  a 
duplicate  of  the  contract  which  was  destroyed  by  fire;  that 
the  copy  so  introduced  was  not  an  exact  copy  of  the  one  he 
had,  in  its  reference  to  the  two  and  a  half  per  cent  commission ; 
that  the  one  he  had  was  made  by  one  of  the  defendants ;  that 
drafts  for  handles  shipped  he  was  to  pay  no  commissions  on ; 
and  that  those  for  advances  before  shipments  he  was  to  pay 
commissions  on.  He  was  then  asked,  ^*  What  change  was  made 
in  the  duplicate  which  you  had  ?  "  This  question  was  objected 
to  by  the  defendants  on  the  ground  that  it  was  incompetent  and 
irrelevant,  ^^  and,  there  having  been  no  denial  of  the  execution  of 
this  contract  as  pleaded  and  given  notice  of  by  the  defendants, 
it  is  incompetent  to  vary  it  by  parol."  The  objection  was  over- 
ruled, and  the  defendants  excepted.  The  witness  answered  that 
the  word  ^'advanced"  was  inserted  after  the  word  ^^  drafts,"  so 
as  to  read  '^  2^  per  cent  commission  for  accepting  his  drafts  ad- 
vanced." The  defendants  contend  that  the  evidence  went  to  a 
denial  of  the  execution  of  the  contract,  and  was,  therefore,  in- 
competent under  the  rule  of  court  before  refen-ed  to.  The 
remarks  before  made  apply  to  this  point  also.  The  evidence 
went  to  show  what  the  actual  written  contract  between  the 
parties  was.  It  did  not  go  to  show  that  the  defendants^  copy 
was  not  actually  signed  by  the  parties.  The  one  copy  was 
as  competent  evidence  of  the  real  contract  as  the  other  was. 
What  the  plaintiff  had  testified  to  in  regard  to  the  contents 
of  his  original  of  the  contract  was  admitted  without  objection 
and  permitted  to  stand,  and  no  motion  was  made  to  strike  it 
out.  The  evidence  sought  by  the  question  objected  to  only 
went  to  explain  the  previous  evidence. 

A  question  having  arisen  as  to  the  quality  of  the  handles 
famished  to  the  defendants  by  the  plaintiff  in  1867  and  1868, 
a  witness  for  the  plaintiff  was  asked  as  to  the  quality  of  the 
handles  furnished  by  the  plaintiff  to  the  Old  Colony  Company 
in  1867  and  1868.  The  defendants  objected  to  the  question  on 
the  ground  that  it  was  irrelevant  and  incompetent,  and  not 
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admissible  to  show  the  quality  of  the  handles  furnished  to  the 
defendants.  The  plaintiff's  counsel  then  stated  that  he  proposed 
to  show,  in  connection  with  the  offered  testimony,  that  the 
handles  were  of  the  same  general  quality  as  those  furnished  to 
the  defendants.  Thereupon  the  objection  was  overruled  and 
.the  defendants  excepted,  and  the  witness  answered  that  the 
quality  of  the  handles  sent  to  the  Old  Colony  Company  in 
1867  and  1868  was  good.  Evidence  had  been  given  for  the 
defendants  that  the  quality  of  the  handles  furnished  by  the 
plaintiff  to  the  defendants  in  1867  and  1868  was  inferior  to 
the  quality  of  those  he  had  furnished  in  previous  years.  The 
plaintiff  subsequently  gave  evidence  tending  to  show  that  the 
handles  furnished  by  him  to  the  defendants  in  1867  and  1868, 
and  the  handles  furnished  by  him  to  the  Old  Colony  Company 
in  1867  and  1868,  were  of  the  same  kind  and  quality.  After 
this  evidence  was  ^ven  there  was  no  motion  to  strike  out  the 
evidence  so  objected  to,  or  to  rule  upon  its  admissibility.  The 
evidence  objected  to  was  admissible. 

Alleged  errors  in  the  charge  to  the  jury,  and  in  refusals  to 
charge  as  requested,  are  urged  by  the  defendants.  As  to  the 
request  to  charge  respecting  the  right  of  the  defendants,  under 
the  contract  of  Jan.  27, 1866,  to  charge  the  plaintiff  back  with 
the  full  value  of  such  handles  as  broke  in  the  process  of  bend- 
ing, it  is  sufficient  to  say  that  the  record  discloses  that  there 
was  a  settlement  between  the  parties  respecting  the  one  hun- 
dred and  seventy-two  dozen  handles  charged  back  in  1866  under 
that  contract,  and  that  there  was  really  no  question  for  the  jury 
as  to  those  handles.  If  the  charge  given,  and  the  refusal  to 
charge  as  requested,  had  the  effect  to  withdraw  from  the.  jury 
the  consideration  of  the  one  hundred  and  seventy-two  dozen,  it 
only  effected  the  teisult  required  by  the  settlement,  and  worked 
no  injury  to  the  defendants. 

In  regard  to  the  refusal  to  charge  that  the  plaintiff  could 
recover  $1.87^^  per  dozen  for  only  such  handles  delivered  be- 
tween Oct.  8,  1866,  and  April  20,  1867,  as  he  had  carried  out 
at  that  price  in  his  bill  of  particulars,  and  to  the  charge  to  the 
contrary,  it  is  sufficient  to  say  that  the  bill  of  particulars  is  not 
in  the  record,  and  there  is  no  statement  in  the  bill  of  excep- 
tions as  to  its  contents ;   and  that  when,  in  the  course  of  tiie 
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eyidence,  the  claim  was  made  by  the  plaintiCF  for  $1.37^  per 
dozen  for  the  handles  delivered  between  those  dates,  the  de- 
fendants objected  that  there  were  three  items  in  April,  1867, 
carried  oat  in  the  bill  of  particulars  at  HI. 25  per  dozen,  and  the 
plaintiff  then  and  there  claimed  that  the  bill  of  particulars  con- 
tained a  mistake  in  that  respeet.  The  charge  of  the  court  was, 
that  while  the  plaintiff  could  not  recover  for  any  more  handles 
than  his  bill  of  particulars  set  forth,  he  was  not  bound  by  a 
mistake  in  carrying  out  the  rate  or  price,  but  could  show  what 
he  was  actually  to  have.  We  see  no  error  in  this,  under  the 
circumstances. 

The  request  made  to  charge  as  to  the  operations  of  1868  was 
granted,  and  the  instruction  given  is  not  open  to  the  objection 
that  the  price  for  1868  was  fixed  by  the  court  and  was  not  left 
to  the  jury  to  determine. 

Although  this  court  reversed  the  first  judgment,  and  re- 
manded the  cause  for  a  new  trial,  and  a  new  trial  has  been  had, 
with  a  new  judgment,  the  plaintiffs  in  error  now  urge,  without 
having  raised  the  point  before,  that  this  court,  instead  of  hav- 
ing awarded  a  new  trial,  should  have  rendered  a  judgment  for 
the  defendants  below  on  the  findings  made  by  the  Circuit  Court 
at  the  first  trial,  and  that  it  should  now  do  so.  The  question 
is  not  open  for  this  court  to  review  on  this  writ  of  error  the 
judgment  it  rendered  on  the  former  writ  of  error.  That  judg- 
ment has  been  carried  into  effect,  and  the  parties  who  pro- 
cured it  have  enjoyed  the  benefit  of  it  in  the  new  trial  they 
have  had. 

Judgment  affirmed. 


350  St.  Clair  v.  Vox.  [Sup.  Ct 


St.  Claib  v.  Cox. 

1.  The  covrts  of  the  United  States  do  not  regard  as  ralid  or  as  importing  Tcritj 

a  judgment  in  penonam  rendered  bj  a  State  court  for  tlie  recorery  of  a  debt 
or  demand,  unless  the  defendant  ^ther  entered  a  roluntary  appearance, 
or  he  or  some  one  authorized  to  receive  process  for  him  was  personally 
cited  to  appear.  Pennoyer  v.  Neff,  95  U.  S.  714,  cited  and  approred,  and 
the  doctrines  announced  in  that  case  declared  to  be  applicable  to  personal 
judgments  against  corporations. 

2.  Michigan  permits  foreign  corporations  to  transact  business  within  her  limits^ 

and  when  a  suit  by  attachment  is  brought  against  one  of  them  by  a  resident 
of  the  State,  she  authorizes  the  senrice  of  a  copy  of  the  writ,  with  a  copy  of 
the  inventory  of  the  property  attached,  on  "  any  oiBcer,  member,  cleric,  or 
agent  of  such  corporation  "  within  the  State,  and  declares  that  a  personal 
senrice  of  a  copy  of  the  writ  and  of  the  inrentory  on  one  of  these  persons, 
shall  have  the  force  and  effect  of  personal  service  of  a  summons  on  a  de- 
fendant in  suits  commenced  by  summons.  A.,  a  resident,  sued  out  of  the 
Circuit  Court  of  a  county  an  attachment  against  a  foreign  corporation,  and 
the  officer  to  whom  the  writ  was  directed  returned  that  by  virtue  of  it  be 
had  seized  and  attached  certain  property,  and  served  a  copy  of  the  writ, 
with  a  copy  of  the  inventory  of  the  attached  property,  on  the  defendant, 
by  delivering  the  same  personally,  in  said  county,  to  B.,  agent  of  the  said 
defendant  No  appearance  was  entered  by  the  corporation,  and  A.  reeoT- 
ered  a  judgment  in  peraonam  for  the  amount  of  his  demand.  The  record  of 
it  was  in  another  suit  offered  in  evidence  to  support  a  plea  of  set-off,  and 
an  objection  was  made  to  its  admissibility  that  the  court  which  rendered 
the  judgment  had  not  jurisdiction  of  the  parties.  Held,  1.  That  the  record 
was  properly  excluded,  it  not  appearing  therefrom  that  the  corporation 
was  doing  business  in  the  State  at  the  time  of  the  service  of  the  writ  on  B. 
2.  Had  that  fact  appeared,  the  corporation  might  have  shown  that  his  rela- 
tions to  it  did  not  justify  such  service. 

Ebbor  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  L  Walker  for  the  plaintiff  in  error. 
Mr.  Henry  M.  Duffield  and  Mr.  Levi  T.  Griffin  for  the  de- 
fendant in  error. 

Mb.  Justice  Field  delivered  the  opinion  of  the  ooort 
This  action  was  brought  by  the  plaintiff  in  the  court  below, 
to  recover  the  amount  due  on  two  promissory  notes  of  the  de- 
fendants, each  for  the  sum  of  $2,600,  bearing  date  on  the  2d  of 
August,  1877,  and  payable  five  months  after  date,  to  the  order 
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of  the  Winthrop  Mining  Company,  at  the  German  National 
Bank,  in  Chicago,  with  interest  at  the  rate  of  seven  per  cent 
per  annum. 

To  the  actioa  the  defendants  set  up  various  defences,  and, 
among  others,  substantially  these :  That  the  consideration  of 
the  notes  had  failed ;  that  they  were  given,  with  two  others  of 
like  tenor  and  amount,  to  the  Winthrop  Mining  Company,  a 
corporation  created  under  the  laws  of  Illinois,  in  part  payment 
for  ore  and  other  property  sold  to  the  defendants  upon  a  repre- 
sentation as  to  its  quantity,  which  proved  to  be  incorrect ;  that 
only  a  portion  of  the  quantity  sold  was  ever  delivered,  and 
that  the  Value  of  the  deficiency  exceeded  the  amount  of  the 
notes  in  suit;  that  at  the  commencement  of  the  action, 
and  before  the  transfer  of  the  notes  to  the  plainti£F,  the 
Winthrop  Mining  Company  was  indebted  to  the  defendants 
in  a  large  sum,  viz/ 1110,000,  upon  a  judgment  recovered 
by  them  in  the  Circuit  Court  of  Marquette  County,  in  the 
State  of  Michigan,  and  that  the  liotes  were  transferred  to  him 
after  their  maturity  and  dishonor,  and  after  he  had  notice  of 
the  defences  to  them. 

On  the  trial,  evidence  was  given  by  the  defendants  tending 
to  show  that  the  plaintiff  was  not  a  bona  fide  holder  of  the 
notes  for  value.  A  certified  copy  of  that  judgment  was  also 
produced  by  them  and  offered  in  evidence ;  but  on  his  objection 
that  it  had  not  been  shown  that  the  court  had  obtained  juris* 
diction  of  the  parties,  it  was  excluded,  and  to  the  exclusion  an 
exception  was  taken.  The  jury  found  for  him  for  the  full 
amount  claimed ;  and  judgment  having  been  entered  thereon, 
the  defendants  brought  tlie  case  here  for  review.  The  ruling 
of  the  court  below  in  excluding  the  record  constitutes  the  only 
error  assigned. 

The  judgment  of  the  Circuit  Court  in  Michigan  was  ren- 
dered in  an  action  commenced  by  attachment.  If  the  plaintiffs 
in  that  action  were,  at  its  commencement,  residents  of  the 
State,  of  which  some  doubt  is  expressed  by  counsel,  the  juris- 
diction of  the  court,  under  the  writ,  to  dispose  of  the  property 
attached,  cannot  be  doubted,  so  far  as  was  necessary  to  satisfy 
their  demand.  No  question  was  raised  as  to  the  validity  of 
the  judgment  to  that  extent.    The  objection  to  it  was  as  evi- 
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dence  that  the  amount  rendered  was  an  existing  obligation  or 
debt  against  the  company.  If  the  court  had  not  acquired  juris- 
diction over  the  company ,  the  judgment  established  nothing  as 
to  its  liability,  beyond  the  amount  which  the  proceeds  of  the 
property  discharged.  There  was  no  appearance  of  the  com- 
pany in  the  action,  and  judgment  against  it  was  rendered  for 
f6,450  by  default.  The  officer,  to  whom  the  writ  of  attach- 
ment was  issued,  retul'^ed  that,  by  virtue  of  it,  he  had  seized 
and  attached  certain  specified  personal  property  of  the  defend- 
ant, and  had  also  served  a  copy  of  the  writ,  with  a  copy  of 
the  inventory  of  the  property  attached,  on  the  defendant,  *^  by 
delivering  the  same  to  Henry  J.  Colwell,  Esq.,  agent  of  the 
said  Winthrop  Mining  Company,  personally,  in  said  county." 

The  laws  of  Michigan  provide  for  attaching  property  of 
absconding,  fraudulent,  and  non-resident  debtors  and  of  f oragn 
corporations.  They  require  that  the  writ  issued  to  the  sheriffi 
or  other  officer  by  whom  it  is  to  be  served,  shall  direct  him  to 
attach  the  property  of  the  defendant,  and  to  summon  him  if  he 
be  found  within  the  county,  and  also  to  serve  on  him  a  copy  of 
the  attachment  and  of  the  inventory  of  the  property  attached. 
They  also  declare  that  where  a  copy  of  the  writ  of  attachment 
has  been  personally  served  on  the  defendant,  the  same  proceed- 
ings may  be  had  thereon  in  the  suit  in  all  respects  as  upon  the 
return  of  an  original  writ  of  summons  personally  served  where 
suit  is  commenced  by  such  summons.  2  Comp.  Laws,  1871, 
sects.  6897  and  6413. 

They  also  provide,  in  the  chapter  regulating  proceedings  by 
and  against  corporations,' that  ^' suits  against  corporations  may 
be  commenced  by  original  writ  of  summons,  or  by  declaration, 
in  the  same  manner  that  personal  actions  may  be  commenced 
against  individuals,  and  such  writ,  or  a  copy  of  such  declaration, 
in  any^  suit  against  a  corporation,  may  be  served  on  the  presid- 
ing officer,  the  cashier,  the  secretary,  or  the  treasurer  thereof; 
or,  if  there  be  no  such  officer,  or  none  can  be  found,  such  ser- 
vice may  be  made  on  such  other  officer  or  member  of  such  cor- 
poration, or  in  such  other  manner  as  the  court  in  which  such 
suit  is  brought  may  direct ; ''  and  that  ^^  in  suits  commenced  by 
attachment  in  favor  of  a  resident  of  this  State  against  any 
corporation  created  by  or  under  the  laws  of  any  other  State, 
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government,  or  coantry,  if  a  copy  of  such  attachment  and  of 
the  inventory  of  propeity  attached  shall  have  been  personally 
served  on  any  officer,  member,  clerk,  or  agent  of  such  corpora- 
tion within  this  State,  the  same  proceedings  shall  be  thereupon 
had,  and  with  like  effect,  as  in  case  of  an  attachment  against  a 
natural  person,  which  shall  have  been  returned  served  in  like 
manner  upon  the  defendant.''  2  Comp.  Laws,  1871,  sects. 
6544  and  6550. 

The  courts  of  the  United  States  only  regard  judgments  of 
the  State  courts  establishing  personal  demands  as  having  valid- 
ity or  as  importing  verity  where  they  have  been  rendered  upon 
personal  citation  of  the  party,  or,  what  is  the  same  thing,  of 
those  empowered  to  teceive  process  for  him,  or  upon  his  volun- 
tary appearance. 

In  Pennoyer  v.  Neff  we  had  occasion  to  consider  at  length 
the  manner  in  which  State  courts  can  acquire  jurisdiction  to 
render  a  personal  judgment  against  non-residents  which  i^rould 
be  received  as  evidence  in  the  Federal  courts;  and  we  held 
that  personal  service  of  citation  on  the  party  or  his  voluntary 
appearance  was,  with  some  exceptions,  essential  to  the  juris- 
diction of  the  court.  The  exceptions  related  to  those  cases 
where  proceedings  are  taken  in  a  State  to  determine  the  status 
of  one  of  its  citizens  towards  a  non-resident,  or  where  a  party 
has  agreed  to  accept  a  notification  to  others  or  service  on  them 
as  citation  to  himself.    95  U.  S.  714. 

The  doctrine  of  that  case  applies,  in  all  its  forces  to  personal 
judgments  of  State  courts  against  foreign  corporations.  The 
courts  rendering  them  must  have  acquired  jurisdiction  over  the 
party  by  personal  service  or  voluntary  appearance,  whether 
the  party  be  a  corporation  or  a  natural  person.  There  is  only 
this  difference :  a  corporation  being  an  artificial  being,  can  act 
only  through  agents,  and  only  through  them  cail  be  rciched, 
and  process  must,  therefore,  be  served  upon  them.  In  the 
State  where  a  corporation  is  formed  it  is  not  difficult  to  ascer- 
tain who  are  authorized  to  represent  and  act  for  it.  Its 
charter  or  the  statutes  of  the  State  will  indicate  in  whose 
hands  the  control  and  management  of  its  affairs  are  placed. 
Directors  are  readily  found,  as  also  the  officers  appointed  by 
them  to  manage  its  business.     But  the  moment  the  boundary 
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of  the  State  is  passed  diflScuIties  arise ;  it  is  not  so  easy  to 
determine  who  represent  the  corporation  there,  and  under  what 
circumstances  service  on  them  will  bind  it. 

Formerly  it  was  held  that  a  foreign  corporation  could  not  be 
sued  in  an  action  for  the  recovery  of  a  personal  demand  outside 
of  the  State  by  which  it  was  chartered.  The  principle  that  a 
corporation  must  dwell  in  the  place  of  its  creation,  and  cannot, 
as  said  by  Mr.  Chief  Justice  Taney,  migrate  to  another  sov- 
ereignty, coupled  with  the  doctrine  that  an  officer  of  the  oor> 
poration  does  not  carry  his  functions  with  him  when  he  leaves 
his  State,  prevented  the  maintenance  of  personal  actions  against 
it.  There  was  no  mode  of  compelling  its  appearance  in  the 
foreign  jurisdiction.  Legal  proceedings  there  against  it  were, 
therefore,  necessarily  confined  to  the  disposition  of  such  prop- 
erty belonging  to  it  as  could  be  there  found ;  and  to  authorize 
them  legislation  wais  necessary. 

In  McQtieen  v.  Middleton  Manufacturing  Co.^  decided  in 
1819,  the  Supreme  Court  of  New  York,  in  considering  the 
question  whether  the  law  of  that  State  authorized  an  attach- 
ment against  the  property  of  a  foreign  corporation,  expressed 
the  opinion  that  a  foreign  corporation  could  not  be  sued  in  the 
State,  and  gave  as  a  reason  that  the  process  must  be  served  on 
the  head  or  principal  officer  within  the  jurisdiction  of  the  sov- 
ereignty where  the  artificial  body  existed ;  observing  that  if 
the  president  of  a  bank  went  to  New  York  from  another  State 
he  would  not  represent  the  corporation  there ;  and  that  ^  his 
functions  and  his  character  would  not  accompany  him  when  he 
moved  beyond  the  jurisdiction  of  the  government  under  whoae 
laws  he  derived  this  character."  16  Johns.  (N.  Y^)  5.  The 
opinion  thus  expressed  was  not,  perhaps,  necessary  to  the 
decision  of  the  case,  but  nevertheless  it  has  been  accepted  as 
correctly  stating  the  law.  It  was  cited  with  approval  by 
the  Supreme  Court  of  Massachusetts,  in  1884,  in  Peckham 
V.  North  Parish  in  HaverhilU  the  court  adding  that  all  foreign 
corporations  were  without  the  jurisdiction  of  the  process 
of  the  courts  of  the  Commonwealth.  16  Pick.  (Mass.) 
274.  Similar  expressions  of  opinion  are  found  in  numerous 
decisions,  accompanied  sometimes  with  suggestions  that  the 
doctrine  might  be  otherwise  if  the  foreign  corporation  sent  its 
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officer  to  reside  in  tbe  State  and  transact  business  there  on  its 
account.  Libbey  v.  Hodgdon^  9  N.  H.  39^ ;  M(mlin  y.  Trenton 
Insurance  Co.,  24  N.  J.  L.  222. 

This  doctrine  of  the  exemption  of  a  corporation  from  snit  in 
a  State  other  than  that  of  its  creation  was  the  caase  of  much 
inconvenience,  and  often  of  manifest  injustice.  The  great  in- 
crease in  the  number  of  corporations  of  late  years,  and  the 
immense  extent  of  their  business,  only  made  this  inconvenience 
and  injustice  more  frequent  and  marked.  Corporations  now 
enter  into  all  the  industries  of  the  country.  The  business  of 
banking,  mining,  manufacturing,  transportation,  and  insurance 
is  almost  entirely  carried  on  by  them,  and  a  large  portion  of  the 
wealth  of  the  country  is  in  their  hands.  Incorporated  under  the 
laws  of  one  State,  they  carry  on  the  most  extensive  operations 
in  other  States.  To  meet  and  obviate  this  inconvenience  and 
injustice,  the  legislatures  of  several  States  interposed,  and  pro- 
vided for  service  of  process  on  officers  and  agents  of  foreign 
corporations  doing  business  therein.  Whilst  the  theoretical 
and  legal  view,  that  the  domicile  of  a  corporation  is  only  in  the 
State  where  it  is  created,  was  admitted,  it  was  perceived  that 
when  a  foreign  corporation  sent  its  officers  and  agents  into 
other  States  and  opened  offices,  and  carried  on  its  business 
there,  it  was,  in  effect,  as  much  represented  by  them  there  as 
in  the  State  of  its  creation.  As  it  was  protected  by  the  laws 
of  those  States,  allowed  to  carry  on  its  business  within  their 
borders,  and  to  sue  in  their  courts,  it  seemed  only  right  that  it 
should  be  held  responsible  in  those  courts  to  obligations  and 
liabilities  there  incurred. 

All  that  there  is  in  the  legal  residence  of  a  corporation  in 
the  State  of  its  creation  consists  in  the  fact  that  by  its  laws 
the  corporators  are  associated  together  and  allowed  to  exercise 
as  a  body  certain  functions,  with  a  right  of  succession  in  its 
members.  Its  officers  and  agents  constitute  all  that  is  visible 
of  its  existence ;  and  they  may  be  authorized  to  act  for  it 
without  as  well  as  within  the  State.  There  would  seem, 
therefore,  to  be  no  sound  reason  why,  to  the  extent  of  their 
agency,  they  should  not  be  equally  deemed  to  represent  it  in 
the  States  for  which  they  are  respectively  appointed  when  it  is 
called  to  legal  responsibility  for  their  transactions. 
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The  case  is  unlike  that  of  suits  against  individuals.  They 
can  act  by  themselves,  and  upon  them  process  can  be  directly 
served,  but  a  corporation  can  only  act  and  be  reached  through 
agents.  Serving  process  on  its. agents  in  other  States,  for  mat- 
ters within  the  sphere  of  their  agency,  is,  in  effect,  serving 
process  on  it  as  much  so  as  if  such  agents  resided  in  the  State 
where  it  was  created. 

A  corporation  of  one  State  cannot  do  business  in  another 
State  without  the  latter's  consent,  express  or  implied,  and  that 
consent  may  be  accompanied  with  such  conditions  as  it  may 
think  proper  to  impose.  As  said  by  this  court  in  LttfaycUe 
Lh9uranee  Co.  v.  French^  ^^  These  conditions  must  be  deemed 
valid  and  effectual  by  other  States  and  by  this  court,  provided 
they  are  not  repugnant  to  the  Constitution  or  laws  of  the 
United  States,  or  inconsistent  with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  authority  of  each  State  from 
encroachment  by  all  others,  or  that  principle  of  natural  justice 
which  forbids  condemnation  without  opportunity  for  defence." 
18  How.  404,  407 ;  Paul  v.  Tirginia,  8  Wall.  168. 

The  State  may,  therefore,  impose  as  a  condition  upon 
which  a  foreign  corporation  shall  be  permitted  to  do  business 
within  her  limits,  that  it  shall  stipulate  that  in  any  litigation 
arising  out  of  its  transactions  in  the  State,  it  will  accept  as 
sufficient  the  service  of  process  on  its  agents  or  persons  specially 
designated;  and  the  condition  would  be  eminently  fit  and  just. 
And  such  condition  and  stipulation  may  be  implied  as  well  as 
expressed.  If  a  State  permits  a  foreign  corporation  to  do  busi- 
ness within  her  limits,  and  at  the  same  time  provides  that  in 
suits  against  it  for  business  there  done,  process  shall  be  served 
upon  its  agents,  the  provision  is  to  be  deemed  a  condition  of 
the  permission ;  and  corporations  that  subsequently  do  business 
in  the  State  are  to  be  deemed  to  assent  to  such  condition  as 
fully  as  though  they  had  specially  authorized  their  agents  to 
receive  service  of  the  process.  Such  condition  must  not,  how- 
ever, encroach  upon  that  principle  of  natural  justice  which 
requires  notice  of  a  suit  to*  a  party  before  he  can  be  bound  by 
it.  It  must  be  reasonable,  and  the  service  provided  for  should 
be  only  upon  such  agents  as  'may  be  properly  deemed  repre- 
sentatives of  the  foreign  corporation.    The  decision  of  thif 
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court  in  LtrfayetU  Insurance  Co.  y.  French^  to  which  we  have 
akeady  referred,  sustains  these  views. 

The  State  of  Michigan  permits  foreign  corporations  to  trans- 
act business  within  her  limits.  Either  by  express  enactment, 
as  in  the  case  of  insurance  companies,  or  by  her  acquiescence, 
they  are  as  free  to  engage  in  all  legitimate  business  as  corpo- 
rations of  her  own  creation.  Her  statutes  expressly  provide  for 
suits  being  brought  by  them  in  her  courts ;  and  for  suits  by  at- 
tachment b^ing  brought  against  them  in  favor  of  residents  of 
the  State.  And  in  these  attachment  suits  they  authorize  the 
service  of  a  copy  of  the  writ  of  attachment,  with  a  copy  of  the 
inventory  of  the  property  attached,  on  ^'  any  officer,  member, 
clerk,  or  agent  of  such  corporation  '*  within  the  State,  and  give 
to  a  personal  service  of  a  copy  of  the  writ  and  of  the  inventory 
on  one  of  these  persons  the  force  and  effect  of  personal  service  of 

a  summons  on  a  defendant  in  suits  commenced  by  summons. 

• 

It  thus  seems  that  a  writ  of  foreign  attachment  in  that  State 
is  made  to  serve  a  double  purpose,  —  as  a  command  to  the  officer 
to  attach  property  of  the  corporation,  and  as  a  summons  to  the 
latter  to  appear  in  the  suit.  We  do  not,  however,  understand 
the  laws  as  authorizing  the  service  of  a  copy  of  the  writ,  as  a 
summons,  upon  an  agent  of  a  foreign  corporation,  unless  the 
corporation  be  engaged  in  business  in  the  State,  and  the  agent 
be  appointed  to  act  there.  We  so  construe  the  words  '^  agent 
of  such  corporation  within  this  State."  They  do  not  sanction 
service  upon  an  officer  or  agent  of  the  corporation  who  resides 
in  another  State,  and  is  only  casually  in  the  State,  and  not 
charged  with  any  business  of  the  corporation  there.  The  de- 
cision in  NeweU  v.  Great  Western  RaUwatf  Oo.^  reported  in  the 
19th  of  Michigan  Reports,  supports  this  view,  although  that 
was  the  case  of  an  attempted  service  of  a  declaration  as  the 
commencement  of  the  suit.  The  defendant  was  a  Canadian 
corporation  owning  and  operating  a  railroad  from  Suspension 
Bridge  in  Canada  to  the  Detroit  line  at  Windsor  opposite  De- 
troit, and  carrying  passengers  in  connection  with  the  Michigan 
Central  Railroad  Company,  upon  tickets  sold  by  such  com- 
panies respectively.  The  suit  was  commenced  in  Michigan, 
the  declaration  alleging  a  contract  by  the  defendant  to  carry 
the  plaintiff  over  its  road,  and  its  violation  of  the  contract  by 
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removing  him  from  its  cars  at  an  intei-mediate  station.  The 
declaration  was  served  upon  Joseph  Price,  the  treasurer  of  the 
corporation,  who  was  only  .casually  in  the  State.  The  corpora- 
tion appeared  specially  to  object  to  the  jurisdiction  of  the  court, 
and  pleaded  that  it  was  a  foreign  corpomtion,  and  had  no  place 
of  business  or  agent  or  officer  in  the  State,  or  attorney  to  receive 
service  of  legal  process,  or  to  appear  for  it ;  and  that  Joseph 
Price  was  not  in  the  State  at  the  time  of  service  on  him  on  any 
official  business  of  the  corporation.  The  plaintiff  having  de- 
murred to  this  plea,  the  court  held  the  service  insufficient. 
^^  The  corporate  entity,"  said  the  court,  ^^  could  by  no  possibil- 
ity enter  the  State,  and  it  could  do  nothing  more  in  that  direc- 
tion than  to  cause  itself  to  be  represented  here  by  its  officers 
or  agents.  Such  representation  would,  however,  necessarily 
imply  something  more  than  the  mere  presence  here  of  a  person 
possessing,  when  in  Canada,  the  relation  to  the  company  of  an 
officer  or  agent.  To  involve  the  representation  of  the  company 
here,  the  supposed  representative  would  have  to  hold  or  enjoy 
in  this  State  an  actual  present  official  or  representative  status. 
He  would  be  required  to  be  here  as  an  agent  or  officer  of  the 
corporation,  and  not  as  an  isolated  individual.  If  he  should 
drop  the  official  or  representative  character  at  the  frontier,  if 
he  should  bring  that  character  no  further  than  the  territorial 
boundary  of  the  government  to  whose  laws  the  corporate  body 
itself,  and  consequently  the  official  positions  of  its  officera  also, 
would  be  constantly  indebted  for  existence,  it  could  not,  with 
propriety,  be  maintained  that  he  continued  to  possess  such 
character  by  force  of  our  statute.  Admitting,  therefore,  for 
the  purpose  of  this  suit,  that  in  given  cases  the  foi^ign  corpo* 
ration  would  be  bound  by  service  on  its  treasurer  in  Michigan, 
this  could  only  be  so  when  the  treasurer,  the  then  official^  the 
officer  then  in  a  manner  impersonatinff  the  company^  should  be 
served.  Joseph  Price  was  not  here  as  the  treasurer  of  the  de* 
fendants.  He  did  not  then  represent  them.  His  act  in  coming 
was  not  the  act  of  the  company,  nor  was  his  remaining  the 
business  or  act  of  any  besides  himself.  He  had  no  principal, 
and  he  was  not  an  agent.  He  had  no  official  status  or  repre- 
sentative character  in  this  State.'*  p.  844. 
According  to  the  view  thus  expressed  by  the  Supreme  Court 
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of  Michigan,  service  upon  an  agent  of  a  foreign  corporation  will 
not  be  deemed  sufficient,  unless  he  represents  the  corporation 
in  the  State.  This  representation  implies  that  the  corporation 
does  business,  or  has  business,  in  the  State  for  the  transaction 
of  which  it  sends  or  appoints  an  agent  there.  If  the  agent  oc- 
cupies no  representative  character  with  respect  to  the  business 
of  the  corporation  in  the  State,  a  judgment  I'endered  upon  ser- 
yice  on  him  would  hardly  be  considered  in  other  tribunals  as 
possessing  any  probative  force.  In  a  case  where  similar  service 
was  made  in  New  York  upon  an  officer  of  a  corporation  of  New 
Jersey  accidentally  in  the  former  State,  the  Supreme  Court  of 
New  Jersey  said,  that  a  law  of  another  State  which  sanctioned 
such  service  upon  an  officer  accidentally  within  its  jurisdiction 
was  '^so  conti*ary  to  natural  justice  and  to  the  principles  of 
international  law,  that  the  courts  of  other  States  ought  not  to 
sanction  it."  Motdin  y.  Trenton  Insurance  Co.,  24  N.  J.  L. 
222,  234. 

Without  considering  whether  authorizing  service  of  a  copy 
of  a  writ  of  attachment  as  a  summons  on  some  of  the  persons 
named  in  the  statute  —  a  member,  for  instance,  of  the  foreign 
corporation,  that  is,  a  mere  stockholder  —  is  not  a  departure 
froxa  the  principle  of  natural  justice  mentipned  in  Lafayette 
iMurance  Co.  v.  French^  which  forbids  condemnation  with- 
out citation,  it  is  sufficient  to  observe  that  we  are  of  opinion 
that  when  service  is  made  within  the  State  upon  an  agent 
of  a  foreign  corporation,  it  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court  to  render  a  personal  judgment,  that  it 
should  appear  somewhere  in  the  record  —  either  in  the  appli- 
cation for  the  writ,  or  accompanying  its  sei'vice,  or  in  the  plead- 
ings or  the  finding  of  the  court  —  that  the  corporation  was 
engaged  in  business  in  the  State.  The  transaction  of  business 
by  the  corporation  in  the  State,  general  or  special,  appearing, 
a  certificate  of  service  by  the  proper  officer  ou  a  person  who  is 
its  agent  there  would,  in  our  opinion,  be  sufficient  j9rma/aae 
evidence  that  the  agent  represented  the  company  in  the  busi- 
ness. It  would  then  be  open,  when  the  record  is  offered  as 
evidence  in  another  State,  to  show  that  the  agent  stood  in  no 
represeiitative  character  to  the  company,  that  his  duties  were 
limited  to  those  of  a  subordinate  employd,  or  to  a  particular 
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transaction,  or  that  his  agency  had  ceased  when  the  matter  in 
suit  arose. 

In  the  record,  a  copy  of  which  was  offered  in  evidence  in  this 
case,  there  was  nothing  to  show,  so  far  as  we  can  see,  that 
the  Winthrop  Mining  Company  was  engaged  in  business  in  the 
State  when  service  was  made  on  Colwell.  The  return  of  the 
officer,  on  which  alone  reliance  was  placed  to  sustain  the  juris- 
diction of  the  State  court,  gave  no  information  on  the  subject. 
It  did  not,  therefore,  appear  even  prima  facte  that  Colwell 
stood  in  any  such  representative  character  to  the  company  as 
would  justify  the  service  of  a  copy  of  the  writ  on  him.  The 
certificate  of  the  sheriff,  in  the  absence  of  this  fact  in  the 
record,  was  insufficient  to  give  the  court  jurisdiction  to  render 
a  personal  judgment  against  the  foreign  corporation.      The 

record  was,  therefore,  properly  excluded. 

Judgment  affirmed. 


Van  Wyck  v.  Knevals. 

1.  Subject  to  the  exceptions  therein  mentioned,  the  act  of  July  23, 1800,  c.  212, 

granted,  for  tlie  use  and  benefit  of  the  St.  Joeeph  and  Denver  Citj  Railroad 
Company,  the  odd -numbered  sections  of  public  land  within  a  prescribed  dis- 
tance on  each  side  of  the  proposed  road.  The  company  duly  filed  in  the 
office  of  the  Secretary  of  the  Interior  a  map  showing  the  definite  location  of 
the  line  of  the  road.  Held,  that  the  grant  was  in  pratenti,  and  attached  to 
those  sections  as  soon  as  the  map  was  so  filed.  No  valid  adverse  right  or  title 
to  any  part  of  them  could  be  acquired  by  a  subsequent  settlement  or  entry. 

2.  On  the  failure  of  the  company  to  complete  the  work,  a  forfeiture  of  the  grant, 

if  it  resulted  therefrom,  can  be  enforced  only  by  the  United  States  through 
judicial  proceedings,  or  the  action  of  Congress.  A  third  party  cannot  set 
it  up  to  validate  his  title,  nor  avail  himself  of  the  fact  that  the  company, 
in  constructing,  deviated  from  the  original  line,  If  the  lands  which  he  claimt 
are  within  the  prescribed  distance  from  it  and  the  road  as  built 

3.  After  the  company  had  filed  with  the  Secretary  of  the  Interior  its  map  of 

definite  location,  a  party  entered  a  portion  of  the  sections  covered  by  the 
grant,  and  a  patent  therefor  was  issued  to  him  by  the  United  States.  HM^ 
that  the  patent  created  a  cloud  upon  the  company's  right  and  title,  and 
furnishes  ground  for  equitable  relief. 

4.  QucBre,  Where  Congress  conferred  upon  a  railway  company  created  by  a  State 

autliority  to  construct  its  road  within  an  orgn&nized  Territory,  can  the  lat- 
ter, when  admitted  into  the  Union  as  a  State,  impose  any  impediment  to 
the  full  enjoyment  by  the  company  of  all  tlie  rights  resulting  from  the 
exercise  of  that  authority. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

The  first  section  of  the  act  of  Congress  of  July  28,  1866, 
c.  212,  is  as  follows:  ^'  That  there  is  hereby  granted  to  the  State 
of  Kansas,  for  the  use  and  benefit  of  the  Saint  Joseph  and 
Denver  City  Railroad  Company,  the  same  being  a  corporation 
organized  under  the  laws  of  the  State  of  Kansas,  to  construct 
and  operate  a  railroad  from  El  wood,  in  Kansas,  westwardly  via 
Marysville,  in  the  same  State,  so  as  to  effect  a  junction  with 
the  Union  Pacific  Railroad,  or  any  branch  thereof,  not  further 
west  than  the  one  hundredth  meridian  of  west  longitude,  every 
alternate  section  of  land  designated  by  odd  numbers,  for  ten 
sections  in  width  on  each  side  of  said  road  to  the  point  of 
intersection.  But  in  case  it  shall  appear  that  the  United 
States  have,  when  the  line  or  route  of  said  road  is  definitely 
fixed,  sold  any  section  or  any  part  thereof,  granted  as  aforesaid, 
or  that  the  right  of  pre-emption  or  homestead  settlement  has 
attached  to  the  same,  or  that  the  same  has  been  reserved  by 
the  United  States  for  any  purpose  whatever,  then  it  shall  be 
the  duty  of  the  Secretary  of  the  Interior  to  cause  to  be  selected 
for  the  purpose  aforesaid,  from  the  public  lands  of  the  United 
States  nearest  to  tiera  of  sections  above  specified,  so  much  land 
in  alternate  sections  or  parts  of  sections  designated  by  odd 
numbers  as  shall  be  equal  to  such  lands  as  the  United  States 
have  sold,  reserved,  or  otherwise  appropriated,  or  to  which  the 
rights  of  pre-emption  or  homestead  settlements  have  attached 
as  aforesaid ;  which  lands  thus  indicated '  by  odd  numbers  and 
selected  by  direction  of  the  Secretary  of  the  Interior  as  afore- 
said shall  be  held  by  the  State  of  Kansas  for  the  use  and  pur- 
pose aforesaid." 

There  are  several  provisos  to  this  section  which  have  no 
bearing  upon  the  matters  involved  in  this  suit. 

The  third  section  provides  that  the  lands  granted  ^^  shall 
inure  to  the  benefit  of  said  company  as  follows:  When  the 
governor  of  the  State  of  Kansas  shall  certify  that  any  section 
of  ten  consecutive  miles  of  said  road  is  completed  in  good,  sub- 
stantial, and  workmanlike  manner  as  a  first-class  railroad,  then 
the  Secretary  of  the  Interior  shall  issue  to  the  said  company 
patents  for  so  many  sections  of  said  land  hereinbefore  granted 
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as  lio  opposite  to  and  coterminous  with  the  said  completed  sec- 
tions, and  when  certificates  of  the  governor  aforesaid  shall  be 
presented  to  the  Secretary  of  the  completion,  as  aforesaid,  of 
each  successive  section  of  ten  consecutive  miles  of  said  road 
the  said  Secretary  shall  in  like  manner  issue  to  said  company 
patents  for  the  said  sections  of  said  lands  as  aforesaid  for  each 
of  said  sections  of  road  until  said  road  shall  be  completed: 
Provided,  that  if  said  railroad  company  or  its  assigns  shall  fail 
to  complete  at  least  one  section  of  said  road  each  year  from 
the  date  of  its  acceptance  of  the  grant  provided  for  in  this  act, 
then  its  right  to  the  lands  for  said  section  so  failing  of  com- 
pletion shall  revert  to  the  government  of  the  United  States: 
Provided  further,  that  if  said  road  is  not  completed  within  ten 
years  from  the  date  of  the  acceptance  of  the  grant  herein- 
before made,  the  lands  remaining  unpatented  shall  revert  to 
the  United  States." 

The  fourth  section  declares,  *^that  as  soon  as  the  said  com- 
pany shall  file  with  the  Secretary  of  the  Interior  maps  of  its  line 
designating  the  route  thereof,  it  shall  be  the  duty  of  the  said 
Secretary  to  withdraw  from  the  market  the  lands  granted  by 
this  act  in  such  manner  as  may  be  best  calculated  to  effect  the 
purposes  of  this  act  and  subserve  the  public  interest.'* 

The  company  accepted  the  act,  and  filed,  March  25,  1870, 
with  the  Secretary  of  the  Interior  a  map  of  the  line  of  its  road 
which  the  directors  had  approved  on  the  2l8t  of  that  month* 
The  Seci^tary  sent  it  to  the  Commissioner  of  the  Greneral 
Land-Office  with  the  following  letter:— 

^Dbpabtment  of  the  Inteeiob, 

"Washington,  P.  C,  March  26, 1870. 

^SiB,  —  I  transmit  herewith  a  map  of  the  definite  location  of  the 
line  of  road  of  the  Saint  Joseph  and  Denver  Oily  Kaihroad  Com- 
pany fix>m  Elwood,  in  Kansas,  via  Marysville,  in  said  Stdte,  to  a 
connection  with  the  Union  Pacific  Railroad  at  the  southwest  comer 
of  section  36,  in  township  9  north,  of  range  16  west,  in  the  State 
of  Nebraska. 

"  You  will  instmcC  the  proper  local  officers  to  withhold  from  sale 
or  other  disposal  all  odd*numbered  sections  falling  within  the  limits 
of  twenty  miles  on  each  side  of  the  line  of  road. 

*^  In  thus  directing  the  land  to  be  withdrawn  conformably  to  the 
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fourth  section  of  the  act  of  July  2S,  1866, 1  deem  it  proper^  in  order 
to  avoid  any  misapprehension  as  to  the  views  of  the  department,  to 
state  that  this  order  is  made  without  prejudice  to  any  existing 
adverse  rightjs,  whether  individual  or  corporate,  if  such  there  be, 
and  does  not  include  any  lands  '  heretofore  reserved  to  the  United 
States  by  any  act  of  Congress  or  in  any  other  manner  by  com- 
petent authority  for  the  purpose  of  aiding  in  any  object  of  internal 
improvement,  or  for  any  other  purpose  whatsoever/ 

*^In  case  of  such  reservation  there  is  granted  to  the  company 
only  a  right  of  way  for  one  hundred  feet  on  each  side  of  its  line  of 
road,  subject  to  the  approval  of  the  PresidentP  of  the  United 
States. 

**  The  right  of  the  company  to  construct  its  road  witliin  the  limits 
of  the  State  of  Nebraska  may  hereafter  be  the  subject  of  contro- 
versy ;  in  that  event,  nothing  contained  in  this  order  will  preclude 
the  consideration  of  the  question  as  to  such  right  should  it  aiise  in 
a  form  to  require  the  action  of  the  department. 

"  Very  respectfully,  your  ob't  servant, 

**  J.  D.  Cox,  Secretary.^ 

On  the  8th  of  the  following  month  the  Commissioner 
forwarded  to  the  land-officers  at  Beatrice,  Nebraska,  a  map 
showing  the  line  of  such  location  and  of  the  ten  and  twenty 
mile  limits  of  the  grant.  He  instructed  these  officers  to  with- 
draw from  sale,  location,  pre-emption,  or  homestead  entiy 
all  the  odd-numbered  sections  falling  within  those  limits.  His 
letter  was  received  on  the  loth  of  that  month,  and  the 
^anda  supposed  te  be  covered  by  the  grant  were  then  with- 
drawn. The  company  built  sections  of  the  road  from  time  to 
time,  each  in  due  time  completed,  and  the  requisite  certificate 
filed  with  the  Secretary  of  the  Interior.  It  made  a  junction 
with  the  Burlington  and  Missouri  River  Railrc^d  at  Hastings, 
Nebraska,  July  15, 1872;  but  never  at  any  point  on  the  Union 
Pacific,  unless  the  said*  Burlington  road  is  a  branch  thereof. 
It  was  constructed  substantially  on  the  line  delineated  on  the 
map,  and  ran  through  Thayer  and  Nuckolls  Counties,  which 
are  within  the  distnct  of  lands  subject  to  sale  at  Beatrice. 
But,  at  a  point  about  one  mile  east  of  the  lands  in  controversy 
in  this  suit  and  about  seventy-five  miles  east  of  Hastings,  it 
departed  from  that  line ;  at  a  point  opposite  those  lands  it  was 
built  from  forty  to  sixty  rods  from  that  line,  and  from  that 
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pbint  to  Hastings  it  deflected  from  the  line  from  one  to  three 
miles.  The  lands  in  dispute  are  within  ten  miles  of  the  road 
as  built  and  of  the  line  delineated  On  the  map.  The  company, 
April  1,  1878,  filed  its  articles  of  incorporation  in  the  office  of 
the  Secretary  of  State  of  Nebraska,  but  did  not  otherwise 
attempt  to  Comply  with  the  laws  of  that  State  in  respect  of 
foreign  railroad  corporations  extending  their  roads  into  that 
State.  The  lands  in  controversy  were  entered  at  the  Beatrice 
land-office,  April  18,  1870,  by  Van  Wyck,  who  received  a 
patent  for  them,  bearing  date  Nov.  15, 1871. 

Knevals,  who  had  acquired  from  the  company  all  its  right  to 
those  lands,  filed  his  bill  against  Van  Wyck  in  the  court  below, 
where  a  decree,  was  rendered  declaring  that  the  company,  by 
the  construction  of  its  road  and  thef  notice  given  to  the  Secre- 
tary of  the  Interior,  was  entitled  to  a  patent  to  the  lands  in 
controversy ;  that  Van  Wyck  received  the  patent  therefor  and 
the  title  which  it  conveyed,  in  trust  for  the  company  and  not 
otherwise,  and  that  at  the  commencement  of  the  suit  he  held 
them  in  trust  for  the  complainant,  to  whom  it  was  further 
decreed  that  he  convey  them. 

Van  Wyck  thereupon  appealed. 

Mr.  E.  U.  Braum  for  the  appellants 

Mr.  James  M.  Woolworth  for  the  appellee. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

The  principal  question  for  determination  in  this  case  is. 
When  does  the  grant  made  to  Kansas  by  the  act  of  Congress 
of  July  28,  1866,  c.  212,  for  the  use  and  benefit  of  the  St. 
Joseph  and  Deliver  Railroad  Company  in  the  construction  xA  a 
railroad  from  El  wood  in  that  State,  to  its  junction  with  the 
Union  Pacific  Railroad,  or  a  branch  thereof,  take  effect  so  as 
to  cut  off  the  right  of  pre-emption  from  subsequent  settlers  on 
the  land  ?  The  grant  is  similar  in  its  main  features  to  numer- 
ous other  grants  of  land  made  by  Congress  in  aid  of  railroads, 
and  contains  the  same  limitations,  or,  rather,  exceptions  to  it. 
It  differs  from  some  of  the  grants  in  that  it  is  made  to  the 
State,  and  not  directly  to  the  company  to  be  benefited.  The 
act  of  Congress,  however,  provides,  notwithstanding  the  desig- 
lation  of  the  State  as  grantee,  that  patents  for  the  land  shall 
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be  issued  directly  to  the  company  upon  the  completion  of  every 
ten  consecutive  miles  of  the  road*  The  grant  is  of  ten  alter- 
nate sections,  designated  by  odd  numbers,  on  each  side  of  the 
proposed  road,  subject  to  the  condition  that  if  it  appear,  when 
the  route  of  the  road  is  ^^  definitely  fixed,' ■  that  the  United 
States  have  sold  any  section  or  a  part  thereof,  or  the  right  of 
pre-emption  or  homestead  settlement  has  attached,  or  the  same 
has  been  reserved  by  the  United  States  for  any  purpose,  the 
Secretary  of  the  Interior  shall  .cause  an  equal  quantity  of  other 
lands  to  be  selected  from  odd  sections  nearest  those  designated 
in  lieu  of  the  lands  appropriated,  which  shall  be  held  by  the 
State  for  the  same  purpose.  The  grant  is  one  in  prcBsentij  ex- 
cept as  its  operation  is  affected  by  that  condition ;  that  is,  it 
imports  the  transfer,  subject  to  the  limitations  mentioned,  of  a 
present  interest  in  the  lands  designated.  The  difficulty  in 
immediately  giving  full  operation  to  it  arises  from  the  fact 
that  the  sections  designated  as  granted  are  incapable  of  identic 
fication  until  the  route  of  the  road  is  **  definitely  fixed.'*  When 
that  route  is  thus  established  the  grant  takes  effect  upon  the 
sections  by  relation  as  of  the  date  of  the  act  of  Congress.  In 
that  sense  we  say  that  the  grant  is  one  in  prcesenti.  It  outs 
off  all  claims,  other  than  those  mentioned,  to  any  portion  of  the 
lands  from  the  date  of  the  act,  and  passes  the  title  as  fully  as 
though  the  sections  had  then  been  capable  of  identification. 
Nor  is  this  operation  of  the  grant  affected  by  the  fact  that 
patents  of  the  United  States  are  subsequently,  upon  the  certifi- 
cate of  the  governor,  to  be  issued  by  the  Secretary  of  the  In- 
terior directly  to  the  company  and  not  to  the  State.  This  is 
only  a  mode  of  divesting  the  State  of  her  trust  character  and 
of  passing  the  legal  title  held  by  her  to  the  party  for  whose 
benefit  the  grant  was  made.  The  l^al  title  under  the  grant 
goes  to  the  State,  but  the  equitable  right  vests  in  the  company. 
The  State  cannot  dispose  of  the  lands;  she  simply  holds  them 
for  the  use  and  benefit  of  the  company,  the  act  of  Congress 
providing  how  her  trust  shall  be  discharged  and  the  legal  title 
be  conveyed  to  the  company.  The  act  says  that  the  land 
granted  ^'  shall  inure  to  the  benefit  of  the  said  company  as  fol- 
lows,''  and  then  proceeds  to  declare  that  when  the  governor  of 
the  State  shall  certify  that  a  section  of  the  road  of  ten  consecu- 
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tive  milea  is  coiapleted  **  in  a  good^  substantial,  and  permanent 
manner  is  a  first-class  railroad,"  the  Secretary  of  the  Interior 
shall  issue  to  the  company  patents-  for  the  sections  of  land 
granted  which  lie  opposite  to  and  coterminous  with  the  com- 
pleted road,  and  that  similar  patents  shall  issue  upon  a  like 
Certificate  upon  the  completioii  of  every  successive  section  of 
ten  miles.  It  matters  not,  so  far  as  subsequent  settlers  are  con- 
cerned, in  what  manner  the  title,  which  has  passed  out  of  the 
United  States,  is  transferred  to  the  company  from  the  State. 
When  the  route  of  the  road  is  **  definitely  fixed,"  no  parties  can 
subsequently  acquire  a  pre-emption  right  to  any  portion  of  the 
lands  covered,  by  the  gi^nt.  The  right  of  the  State  and  of  the 
company  is.  thenceforth*  perfect  as  against  subsequent  claimants 
under  the  tlnited  States. 

The  inquiry  then  arises.  When  is  the  route  of  the  road  to  be 
considered  as  '^definitely  fixed"  so  that  the  grant  attaches. to 
the  adjoining  sections  ?  The  complainant  in  the  court  below, 
who  derives  his  title  from  the  company,  contends  that  the 
route  is  definitely  fixed,  within  the  meaning  of  the  act  of  Con- 
gress, when  the  company  files  With  the  Secretary  of  the  Inte- 
rior a  map  of  its  lines,  approved  by  its  directors,  designating 
the  route  of  the  proposed  road.  On  the  other  hand,  the  defend- 
ant,—  the  appellant  here,  —  who  acquired  his  interest  by  a  sub- 
sequent entry  of  the  lands  and  a  patent  therefor,  contends  that 
the  route  cannot  be  deemed  definitely  fixed,  so  that  the  grant 
attaches  to  any  particular  sections  and  cuts  off  the  right  of 
entry  thereof  until  the  lands  are  withdrawn  from  market  by 
order  of  the  Secretary  of  the  Interior,  and  notice  of  the  order 
of  withdrawal  is  communicated  to  the  local  land-oflScers  in  the 
districts  in  which  the  lands  are  situated. 

We  are  of  opinion  that  the  position  of  the  complainant  is 
the  correct  one.  The  route  must  be  considered  as  "  definitely 
fixed"  when  it  has  ceased  to  be  the  subject  of  change  at  the 
volition  of  the  company.  Until  the  map  is  filed  with  the  Sec- 
retary of  the  Interior  the  company  is  at  liberty  to  adopt  such 
a  route  as  it  may  deem  best,  after  an  examination  of  the 
ground  has  disclosed  the  feasibility  and  advantages  of  different 
lines.  But  when  a  roate  is  adopted  by  the  company  ^and  a 
map  designating  it  is  filed  with  the  Secretary  of  the  Interior 
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and  accepted  by  that  officer,  the  route  is  established ;  it  is,  in 
the  language  of  the  act,  ^*  definitely  fixed,"  and  cannot  be  the 
subject  of  future  change,  so  as  to  affect  the  grant,  except  upon 
legislative  consent.  No  further  action  is  required  of  the  com- 
pany to  esta.blish  the  route.  It  then  becomes  the  duty  of  the 
Secretary  to  withdraw  the  lands  granted  from  market.  But  if 
he  should  neglect  this  duty,  the  neglect  would  not  impair  the 
rights  of  the  company,  however  prejudicial  it  might  prove  to 
others.  Its  rights  are  not  made  dependent  upon  the  issue  of 
the  Secretary's  order,  or  upon  notice  of  the  withdrawal  being 
given  to  the  local  land-officers.  Congress,  which  possesses  the 
absolute  power  of  alienation  of  the  public  lands,  has  prescribed 
the  period  at  which  other  parties  than  the  grantee  named  shall 
have  the  piivilege  of  acquiring  a  right  to  portions  of  the  lands 
specified,  and  neither  the  Secretary  nor  any  other  officer  of  the 
Land  Department  can  extend  the  period  by  requiring  something 
to  be  done  subsequently,  and  until  done,  continuing  the  right 
of  parties  to  settle  on  the  lands  as  previously.  Otherwise,  it 
would  be  in  their  power,  by  vexatious  or  dilatory  proceedings, 
to  defeat  the  act  of  Congress,  or  at  least  seriously  impair  its 
benefit.  Parties  learning  of  the  route  established  —  and  they 
would  not  fail  to  know  it  —  might,  between  the  filing  of  the 
map  and  the  notice  to  the  local  land-officers,  take  up  the  most 
valuable  portions  of  the  lands.  Nearness  to  the  proposed  road 
would  add  to  the  value  of  the  sections  and  lead  to  a  general 
settlement  upon  them. 

This  view  of  the  law  disposes  of  the  claim  of  the  defendant. 
A  map  designating  the  route  of  the  proposed  road,  made  by  the 
engineers  of  the  company  after  careful  surveys,  and  adopted  by 
its  directors,  was  filed  on  the  25th  of  March,  1870,  with  the 
Secretary  of  the  Interior,  who  accepted  it,  and  on  the  26th  of 
that  month  transmitted  it  to  the  Commissioner  of  the  General 
Land-Office,  with  directions  to  instruct  the  proper  local  officers 
to  withhold  from  sale,  or  other  disposition,  the  odd-numbered 
sections  within  the  limits  of  twenty  miles  on  each  side  of  the 
route.  On  the  8th  of  April  following,  the  Commissioner  for- 
warded a  copy  of  the  map  to  the  register  and  receiver  of  the 
land-office  at  Beatrice,  in  Nebraska,  but  it  was  not  received 
by  them  until  the  15th  of  that  month.     On  the  18th  the 
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defendant  entered  at  that  office  the  land  in  question,  at  priyate 
entry,  and  paid  the  eovemment  price  therefor.  In  November 
of  the  following  year  a  patent  for  it  was  issued  to  him.  His 
entry,  as  thus  seen,  was  after  the  map  had  been  filed  and  the 
route  **  definitely  fixed,"  and  the  grant  had  attached  to  the 
adjoining  odd  sections.  It  could,  therefore,  initiate  no  rights 
to  the  land,  and  the  subsequent  patent  issued  upon  that  entry 
conferred  no  valid  title  to  the  defendant  as  against  the  com- 
pany or  parties  claiming  under  it. 

The  defendant  having  failed  to  establish  the  validity  of  his 
own  title,  attacks  the  right  of  the  company  to  the  lands  cov- 
ered by  the  grant,  alleging  that  the  company  never  completed 
the  construction  of  the  entire  road  for  which  the  grant  was 
made ;  that  after  filing  its  map  with  the  Secretary  of  the  Inte- 
rior it  changed,  for  part  of  the  distance,  the  route  of  the  road, 
and  that  it  never  complied  with  the  conditions  of  the  laws  of 
Nebraska  for  the  extension  of  its  road  within  the  limits  of  that 
State. 

We  do  not  deem  these  objections,  when  considered  with  the 
facts  on  which  they  are  based,  as  having  any  force.  There  is 
to  them  a  ready  and  conclusive  answer.  Assuming  that  the 
Burlington  and  Missouri  River  Railroad,  with  which  the  com- 
pany's road  connected,  was  not,  as  averred  by  the  complainant, 
a  branch  of  the  Union  Pacific  Railraad,  and  that,  therefore, 
the  company*B  proposed  road  was  not  entirely  completed,  the 
fact  remains  that  the  company  constructed  a  portion  of  the 
proposed  road,  and  that  portion  was  accepted  as  completed  in 
the  manner  required  by  the  act  of  Congress.  Patents  for  some 
of  the  adjoining  sections  were  accordingly  issued  to  the  com- 
pany, and  a  right  to  all  of  them,  not  specially  reserved  by  the 
condition  of  the  grant,  vested  in  it.  So  far  as  that  poition  of  the 
road  which  was  completed  and  accepted  is  conceraed,  the  con- 
tract of  the  company  was  executed,  and  as  to  the  lands  patented, 
the  transaction  on  the  part  of  the  government  was  closed  and 
the  title  of  the  company  perfected.  The  right  of  the  company 
to  the  remaining  odd-numbered  sections  adjoining  the  road  com- 
pleted and  accepted,  not  reserved,  is  equally  clear.  If  the  whole 
of  die  proposed  road  has  not  been  completed,  any  forfeiture 
consequent  thereon  can  be  asserted  only  by  the  grantor,  the 
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United  States,  through  judicial  proceedings,  or  through  the 
action  of  Congress.  Sckulenberg  v.  Harriman^  21  Wall.  44. 
A  third  party  cannot  take  upon  himself  to  enforce  conditions 
attached  to  the  grant  when  the  government  does  not  complain 
of  their  breach.  The  holder  of  an  invalid  title  does  not 
strengthen  his  position  by  diowing  how  badly  the  government 
has  been  treated  with  respect  to  the  property. 

As  to  the  alleged  deviation  of  the  road  constructed  from  the 
route  laid  down  in  the  map,  admitting  such  to  be  the  fact,  the 
defendant  is  in  no  position  to  complain  of  it;  the  lands  in 
controversy  are  within  the  required  limit,  whether  that  be 
measured  from  one  line  or  the  other.  A  deviation  of  the  route 
without  the  consent  of  Congress,  so  as  to  take  tiie  road  beyond 
the  lands  granted,  might,  perhaps,  raise  the  question  whether 
the  grant  was  not  abandoned  ;  but  no  such  question  is  here  pre- 
sented. The  deviation  within  the  limits  of  the  granted  lands 
in  no  way  infringed  upon  any  rights  of  the  defendant. 

As  to  the  want  of  compliance  with  the  conditions  imposed  by 
the  laws  of  Nebraska,  allowing  railroad  companies  organized  in 
other  States  to  extend  and  build  their  roads  within  its  limits,  it 
is  sufficient  to  say  that  when  the  grant  was  made  to  the  com- 
pany Nebraska  was  a  Territory,  and  it  was  entirely  competent 
for  Congress  to  confer  upon  A  corporation  of  any  State  the 
right  to  construct  a  road  within  any  of  the  Territories  of  the 
United  States.  The  grant  of  land  and  a  right  of  way  for 
the  construction  of  a  road  to  a  designated  poiht  within  the 
Territory  was  sufficient  authority  for  the  company  to  construct 
the  road  to  that  point.  It  may  be  well  doubted  whether  the 
State  subsequently  created  out  of  the  Territory  could  put  any 
impediment  upon  the  enjoyment  of  the  right  thus  confierred. 
As  we  said  in  Railroad  Company  v.  Baldwin^  *^  it  could  do  so 
only  on  the  same  terms  that  it  could  refuse  a  recognition  of  its 
own  previously  granted  right,  for  in  such  matters  the  State 
would  succeed  only  to  the  authority  of  Congress  over  the  Terri- 
tory." 108  U.  S.  426,  428.  It  does  not  appear  from  anything 
before  us  that  the  State  has  ever  attempted  to  interfere  with 
the  road  or  the  company  for  its  delay  in  filing  its  articles  of 
incorporation  with  the  Secretary  of  State,  or  in  complying  with 

other  provisions  of  law.    And  it  hardly  need  be  added  that 
VOL.  xvx.  94 
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any  sncli  interference  would  not  operate  to  direst  the  company 
of  its  title  to  lands  granted  by  the  United  States. 

It  follows  from  what  we  have  said,  that  when  the  defendant 
made  his  entry  of  the  lands  in  controversy,  and  obtained  a 
patent  therefor,  the  title  had  passed  from  the  United  States, 
and  consequently  no  right  could  be  conferred  upon  him.  Still, 
the  patent  gave  color  of  title,  and  because  of  its  issue  the  offi- 
cers of  the  Land  Department  have  refused  to  give  a  patent  to 
the  company  embracing  the  lands,  holding,  as  may  be  inferred, 
the  view  for  which  the  defendant  contends,  that  his  right  to 
enter  them  continued  until  notice  of  the  order  of  the  Secre- 
tary directing  their  withdrawal  from  market  was  received  by 
the  local  land-officers.  The  existence  of  the  patent,  therefore, 
embarrasses  the  assertion  of  the  complainant's  rights ;  that  is, 
it  prevents  him  from  obtaining  a  strictly  legal  title  which 
would  enable  him  to  recover  possession  of  the  premises  by  an 
action  at  law.  The  existence  of^the  patent  also  creates  a  cloud 
upon  the  title  of  the  land.  Every  instrument  purporting  by 
its  terms  to  convey  land  from  the  original  source  of  title^  how- 
ever invalid,  creates  a  doud  upon  the  title,  if  it  require  ex- 
trinsic evidence  to  show  its  invalidity.  Pisdetf  v.  HuggvM^  15 
Cal.  128. 

The  existence  of  the  patent,  therefore,  under  these  circum- 
stances, furnishes  ground  for  equitable  relief.  That  relief, 
however,  should  properly  be  limited  to  a  decree  declaring  the 
equity  of  the  complainant,  the  invalidity  of  the  title  of  the  de- 
fendant, and  enjoining  him  from  the  assertion  of  any  claim  to 
the  property  under  the  patent ;  but  inasmuch  as  no  objection 
-is  taken  to  the  form  of  the  decree  as  entered,  which  requires 
the  defendant  to  execute  a  conveyance  of  the  premises  to 
the  complainant,  and  as  the  execution  of  such  a  conveyance, 
amounting  in  fact  to  a  release  of  his  claim  to  the  property, 
will  accomplish  all  that  could  be  legally  efiEected,  it  b  not 
c5nsidered  necessary  to  order  a  modification  of  it.    The  decree 

is  accordingly 

Affitmii. 
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The  tizih  section  of  the  act  of  Aug.  16, 1876,  c  287,  prohibiting,  under  penaltlee 
therem  mentioned,  certain  offlcerf  of  the  United  States  from  lequeeting,  girlng 
to,  or  receiving  from  any  other  officer  money  or  property  or  other  thing  of 
value  for  political  purposes,  is  not  unoonstitutionaL 

Petitiok  for  a  writ  of  habeas  eorpui. 

The  sixth  section  of  the  act  of  Aug.  15, 18T6,  c.  28T,  entitled 
*^  An  Act  making  appropriations  for  the  l^slative,  executive, 
and  judicial  expenses  of  the  government,''  provides  ^*  that  all 
executive  ofiBcers  or  employes  of  the  United*  States  not  ap; 
pointed  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  are  prohibited  from  requesting,  giving  to,  or  receiving 
from,  any  other  officer  or  employ 6  of  the  government,  any 
money  or  property  or  other  thing  of  valae  for  political  pur- 
poses; and  any  such  officer  or  employ^  who  shall  offend 
against  the  provisions  of  this  section,  shall  be  at  once  dis- 
charged from  the  service  of  the  United  States ;  and  he  shall 
also  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  in  a  sum  not  exceeding  five  hundred 
dollars." 

Curtis,  the  petitioner,  an  employ^  of  the  United  States, 
was  indicted  in  the  Circuit  Court  for  the  Southern  District  of 
New  York,  and  convicted  under  this  act  for  receiving  money 
for  political  purposes  from  other  employes  of  the  government. 
Upon  his  conviction  he  was  sentenced  to  pay  a  fine,  and  stand 
committed  until  payment  was  made.  Under  this  sentence  he 
was  taken  into  custody  by  the  marshal,  and  on  his  application 
a  writ  of  habeas  corpus  was  issued  by  one  of  the  justices  of 
this  court  in  vacation,  returnable  here  at  the  present  term,  to 
inquire  into  the  validity  of  his  detention.  The  important  ques- 
tion presented  on  the  return  to  the  writ  so  issued  is  whether 
the  act  under  which  the  conviction  was  had  is  constitutional. 

The  case  was  argued  by  Mr.  Edwin  B.  Smith  in  favor  of  the 
petition,  and  by  The  Solicitor-  O-eneral  in  opposition  thereto. 

Mr.  Chief  Justice  Waite,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  act  is  not  one  to  prohibit  all  contributiona  of  money  or 
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property  by  the  designated  officers  and  employes  of  the  United 
States  for  political  purposes.  Neither  does  it  prohibit  them 
altogether  from  receiving  or  soliciting  money  or  property  for 
such  purposes.  It  simply  forbids  their  receiving  from  or  giving 
to  each  other.  Beyond  this  no  restrictions  are  placed  on  any 
of  their  political  privileges. 

That  the  government  of  the  United  States  is  one  of  dele- 
gated powers  only,  and  that  its  authority  is  defined  and  limited 
by  the  Constitution,  are  no  longer  open  questions ;  but  express 
authority  is  given  Congress  by  the  Constitution  to  make  all 
laws  necessary  and  proper  to  carry  into  effect  the  powers  that 
are  delegated.  Art.  1,  sect.  8.  Within  the  legitimate  scope 
of  this  grant  Congpress  is  permitted  to  determine  for  itself  what 
is  necessary  and  what  is  proper. 

The  act  now  in  question  is  one  regulating  in  some  particu- 
lars the  conduct  of  certain  officers  and  employes  of  the  United 
States.  It  Tests  on  the  same  principle  as  that  originally  passed 
in  1789  at  the  fivst  session  of  the  first  Congress,  which  makes 
it  unlawful  for  certain  officers  of  the  Treasury  Department  to 
engage  in  the  business  of  trade  or  commerce,  or  to  own  a  sea 
vessel,  or  to  purchase  public  lands  or  other  public  property,  or 
to  be  concerned  in  the  purchase  or  disposal  of  the  public  securi- 
ties of  a  State,  or  of  the  United  States  (Rev.  Stat.,  sect.  243) ; 
land  that  passed  in  1791,  which  makes  it  an  offence  for  a  clerk 
in  the  same  department  to  carry  on  trade  or  business  in  the 
funds  or  debts  of  the  States  or  of  the  United  States,  or  in  any 
kind  of  public  property  (id.,  sect.  244) ;  and  that  passed  in 
1812,  which  makes  it  unlawful  for  a  judge  appointed  under 
the  authority  of  the  United  States  to  exercise  the  profession 
of  counsel  or  attorney,  or  to  be  engaged  in  the  practice  of  the 
law  (id.,  sect.  713)  ;  and  that  passed  in  1853,  which  prohibits 
every  officer  of  the  United  States  or  person  holding  any  place 
of  trust  or  profit,  or  discharging  any  official  function  under  or 
in  connection  with  any  executive  department  of  the  govern- 
ment of  the  United  States,  or  uiider  the  Senate  or  House  of 
Representatives,  from  acting  as  an  agent  or  attorney  for  the 
prosecution  of  any  claim  against  the  United  States  (id.,  sect 
6498) ;  and  that  passed  in  1863,  prohibiting  members  of  Con- 
gress from  practising  in  the  Court  of  Claims  (id.,  sect.  1058) ; 
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and  that  passed  in  1867,  punishing,  by  dismissal  from  service, 
an  officer  or  employ^  of  the  govern  ment  who  requires  or  re- 
quests any  workingman  in  a  navy-yard  to  contribute  or  pay 
any  money  for  political  purposes  (id.,  sect.  1546)  ;  and  that 
passed  in  1868,  prohibiting  members  of  Congress  from  being 
interested  in  contracts  with  the  United  States  (id.,  sect.  8789) ; 
and  another,  passed  in  1870,  which  provides  that  no  officer, 
clerk,  or  employ^  in  the  government  of  the  United  States 
shall  solicit  contributions  from  other  officers,  clerks,  or  em- 
ployes for  a  gift  to  those  in  a  superior  official  position,  and 
that  no  officials  or  clerical  superiors  shall  receive  any  gift  or 
present  as  a  contribution  to  them  from  persons  in  government 
employ  getting  a  less  salary  than  themselves,  and  that  no  offi- 
cer or  clerk  shall  make  a  donation  as  a  gift  or  present  to  any 
official  superior  (id.,  sect.  1784).  Many  others  of  a  kindred 
character  might  be  referred  to,  but  these  are  enough  to  show 
what  has  been  the  practice  in  the  Legislative  Department  of  the 
government  from  its  organization,  and,  so  hr  as  we  know,  this 
is  the  first  time  the  constitutionality  of  such  legislation  has 
ever  been  presented  for  judicial  determination. 

The  evident  purpose  of  Congress  in  all  this  class  of  enact- 
ments has  been  to  promote  efficiency  and  integrity  in  the  dis- 
charge of  official  duties,  and  to  maintain  proper  discipline  in 
the  public  service.  Clearly  such  a  purpose  is  within  the  just 
scope  of  legislative  power,  and  it  is  not  easy  to  see  why  the 
act  now  under  consideration  does  not  come  fairly  within  the 
legitimate  means  to  such  an  end.  It  is  true,  as  is  claimed  by 
the  counsel  for  the  petitioner,  political  assessments  upon  office- 
holders are  not  prohibited.  The  managers  of  political  cam- 
paigns, not  in  the  employ  of  the  United  States,  are  just  as  free 
now  to  call  on  those  in  office  for  money  to  be  used  for  political 
purposes  as  ever  they  were,  and  those  in  office  can  contribute 
as  liberally  as  they  please,  provided  their  payments  are  not  made 
to  any  of  the  prohibited  officers  or  employes.  What  we  are 
now  considering  is  not  whether  Congress  has  gone  as  far  as  it 
may,  but  whether  that  which  has  been  done  is  within  the  con- 
stitutional limits  upon  its  legislative  discretion. 

A  feeling  of  independence  under  the  law  conduces  to  faith- 
ful public  service,  and  nothing  tends  more  to  take  away  this 
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feeling  than  a  dread  of  dismissal.     If  cbntribntions  from  those 
in  public  employment  may  be  solicited  by  others  in  official  au- 
thority, it  is  easy  to  see  that  what  begins  as  a  request  may  end 
as  a  demand,  and  that  a  failure  to  meet  the  demand  may  be 
treated  by  those  having  the  power  of  removal  as  a  breach  of 
some  supposed  duty,  growing  out  of  the  political  relations  of  the 
parties.     Contributions  secured  under  such  circumstances  will 
quite  as  likely  be  made  to  avoid  the  consequences  of  the  personal 
displeasure  of  a  superior,  as  to  promote  the  political  views  of  the 
contributor,  —  to  avoid  a  discharge  from  service,  not  to  exercise 
a  political  privilege.   The  law  contemplates  no  restrictions  upon 
either  giving  or  receiving,  except  so  far  as  may  be  necessary 
to  protect,  in  some  degree,  those  in  the  public  service  against 
exactions  through  fear  of  personal  loss.     This  purpose  of  the 
restriction,  and  the  principle  on  which  it  rests,  are  most  dis- 
tinctly manifested  in  sect.  1546,  supra^  the  re-enactment  in  the 
Revised  Statutes  of  sect.  8  of  the  act  of  June  80, 1868,  c.  172, 
which  subjected  an  officer  or  employ^  of  the  government  to 
dismissal  if  he  required  or  requested  a  workingman  in  a  navy- 
yard  to  contribute  or  pay  any  money  for  political  purposes,  and 
prohibited  the  removal  or  discharge  of  a  workingman  for  his 
political  opinions;  and  in  sect.  1784,  the  re-enactment  of  the 
act  of  Feb.  1,  1870,  c.  63,  "  to  protect  officials  in  public  em- 
ploy," by  providing  for  the  summary  discharge  of  those  who 
make  or  solicit  contributions  for  presents  to  superior  officers. 
No  one  can  for  a  moment  doubt  that  in  both  these  statutes  the 
object  was  to  protect  the  classes  of  officials  and  emplojr^s  pro- 
vided for  from  being  compelled  to  make  contributions  for  such 
purposes  through  fear  of  dismissal  if  they  refused.     It  is  true 
that  dismissal  from  service  is  the  only  penalty  imposed,  but  this 
penalty  is  given  for  doing  what  is  made  a  wrongful  act.    If  it  is 
constitutional  to  prohibit  the  act,  the  kind  or  degree  of  punish- 
ment to  be  inflicted  for  disregarding  the  prohibition  is  clearly 
within  the  discretion  of  Congress,  provided  it  be  not  cruel  or 
unusual. 

If  there  were  no  other  reasons  for  legislation  of  this  charac- 
ter than  such  as  relate  to  the  protection  of  those  in  the  public 
service  against  unjusj;  exactions,  its  constitutionality  would,  in 
onr  opinion,  be  clear ;  but  there  are  others,  to  our  minds,  equally 


Oct.  1882.]  Ex  PABTE  Curtis.  875 

good.  If  persons  in  public  employ  may  be  called  on  by  those 
in  authority  to  contribute  from  their  personal  income  to  the 
expenses  of  political  campaigns,  and  a  refusal  may  lead  to  put- 
ting good  men  out  of  the  service,  liberal  payments  may  be  made 
the  ground  for  keeping  poor  ones  in.  So,  too,  if  a  part  of  the 
compensation  received  for  public  services  must  be  contributed 
for  political  purposes,  it  is  easy  to  see  that  an  increase  of  com- 
pensation may  be  required  to  provide  the  means  to  make  the 
contribution,  and  that  in  this  way  the  government  itself  may^ 
be  made  to  furnish  indirectly  the  money  to  defray  the  expenses 
of  keeping  the  political  party  in  power  that  happens  to  have  for 
the  time  being  the  control  of  the  public  patronage.  Political 
parties  must  almost  necessarily  exist  under  a  republican  form 
of  government ;  and  when  public  employment  depends  to  any 
considerable  extent  on  party  success,  those  in  office  will  nat- 
urally be  jlesirous  of  keeping  the  party  to  which  they  beloog 
in  power.  The  statute  we  are  now  considering  does  not  in- 
terfere with  this.  The  apparent  end  of  Congress  will  be 
accomplished  if  it  prevents  those  in* power  from  requiring 
help  for  such  purposes  as  a  condition  to  continued  employ- 
ment. 

We  deem  it  unnecessary  to  pursue  the  subject  further.  In 
our  opinion  the  statute  under. which  the  petitioner  was  con- 
victed is  constitutional.  The  other  objections  which  have  been 
urged  to  the  detention  cannot  be  considered  in  this  form  of  pro- 
ceeding. Our  inquiries  in  this  class  of  cases  are  limited  to 
Buch  objections  as  relate  to  the  authority  of  the  court  to  render 
the  judgment  by  which  the  prisoner  is  held.  We  have  no  gen- 
eral power  to  review  the  judgments  of  the  inferior  courts  of 
the  United  States  in  criminal  cases,  by  the  use  of  the  writ 
of  habeas  corpus  or  otherwise.  Our  jurisdiction'  is  limited 
to  the  single  question  of  the  power  of  the  court  to  commit 
the  prisoner  for  the  act  of  which  he  has  been  convicted. 
Ux  parte  Lange^  18  Wall.  163;  Ex  parte  Rowland^  104  U.  S. 
604. 

The  commitment  in  this  case  was  lawful,  and  the  petitioner 
is,  consequently, 

Hemanded  to  the  custody  of  the  marshal  for  the  Southern  Du- 
trict  of  New  York. 
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Mb.  Justice  Bbadlet  dissenting. 

I  cannot  concur  in  the  opinion  of  the  court  in  this  case. 
The  law  under  which  the  petitioner  is  imprisoned  makes  it 
a  penal  o£Fence  for  any  executive  officer  or  employ^  of  the 
United  States,  not  iappointed  by  advice  of  the  Senate  [an  un- 
important distinction,  so  far  as  the  power  to  make  the  law  is 
concerned],  to  request,  give  to,  or  receive  from  any  other  offi- 
cer or  employ^  of  the  government  any  money,  or  property,  or 
other  thing  of  value,  for  political  purposes;  thus,  in  effect, 
making  it  a  condition  of  accepting  any  employment  under  the 
government  that  a  man  sh^U  not,  even  voluntarily  and  of  his 
own  free  will,  contribute  in  any  way  through  or  by  the  hands 
of  any  other  employ^  of ''the  government  to  the  political  cause 
which  he  desires  to  aid  and  promote.  I  do  not  believe  that 
Congress  has  any  right  to  impose  such  a  condition  upon  any 
citizen  of  the  United  States.  The  offices  of  the  government 
do  not  belong  to  the  Legislative  Department  to  dispose  of  on 
any  conditions  it  may  choose  to  impose.  The  legislature  cre- 
ates most  of  the  offices,  it  is  true,  and  provides  compensation 
for  the  discharge  of  their  duties :  but  that  is  its  duty  to  do,  in 
order  to  establish  a  complete  organization  of  the  functions  of 
government.  When  established,  the  offices  are,  or  ought  to 
be,  open  to  all.  They  belong  to  the  United  States,  and  not  to 
Congress;  and  every  citizen  having  the  proper  qualifications 
has  the  right  to  accept  office,  and  to  be  a  candidate  therefor. 
This  is  a  fundamental  right  of  which  the  legislature  cannot 
deprive  the  citizen,  nor  clog  its  exercise  with  conditions  that 
are  repugnant  to  his  other  fundamental  rights.  Such  a  condi- 
tion I  regard  that  imposed  by  the  law  in  question  to  be.  It 
prevents  the  citizen  from  co-operating  with  other  citizens  of 
his  own  choice  in  the  promotion  of  his  political  views.  To 
take  an  interest  in  public  affairs,  and  to  further  and  promote 
those  principles  which  are  believed  to  be  vital  or  important  to 
the  general  welfare,  is  every  citizen's  duty.  It  is  a  just  com- 
plaint that  so  many  good  men  abstain  from  taking  such  an 
interest.  Amongst  the  necessary  and  proper  means  for  pro- 
moting political  views,  or  any  other  views,  are  association  and 
contribution  of  money  for  that  purpose,  both  to  aid  discussion 
and  to  disseminatre  information  and  sound  doctrine.    To  deny 
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to  a  man  the  privilege  of  associating  and  making  joint  contri- 
butions with  such  other  citizens  as  he  may  choose,  is  an  unjust 
restraint  of  his  right  to  propagate  and  promote  his  views  on 
public  affairs.    The  freedom  of  speech  and  of  the  press,  and 
that  of  assembling  together  to  consult  upon  and  discuss  mat- 
ters of  public  interest,  and  to  join  in  petitioning  for  a  redress 
of  grievances,  are  expressly  secured  by  the  Constitution.     The 
spirit  of  this  clause  covers  and  embraces  the  right  of  every  citi- 
zen to  engage  in  such  discussions,  and  to  promote  the  views  of 
himself  and  his  associates  freely,  without  being  trammelled  by 
inconvenient  restrictions.    Such  restrictions,  in  my  judgment, 
are  imposed  by  the  law  in  question.     Every  person  accepting 
any,  the  most  insignificant,  employment  under  the  government 
must  withdraw  himself  from  all  societies  and  associations  hav- 
ing for  object  the  promotion  of  political  information  or  opin- 
ions.   For  if  one  officer  may  continue  his  connection,  others 
may  do  the  same,  and  thus  it  can  hardly  fail  to  happen  that 
some  of  them  will  give  and  some  receive  funds  mutually  con- 
tributed for  the  purposes  of  the  association.     Congress  might 
just  as  well,  so  far  as  the  power  is  concerned,  impose,  as  a  con- 
dition of  taking  any  employment  under  the  government,  entire 
silence  on  political  subjects,  and  a  prohibition  of  all  conversa- 
tion thereon  between  government  employes.     Nay,  it  might 
as  well  prohibit  the  discussion  of  religious  questions,  or  the 
mutual  contribution  of  funds  for  missionary  or  other  religious 
purposes.    In  former  times,  when  the  slavery  question  was 
agitated,  this  would  have  been  a  very  convenient  law  to  re- 
press all  discussion  of  the  subject  on  either  side  of  Mason  and 
Dixon's  line.    At  the  present  time  any  efficient  connection 
with  an  association  in  favor  of  a  prohibitory  liquor  law,  or  of 
a  protective  tariff,  or  of  greenback  currency,  or  even  for  the 
repression  of  political  assessments,  would  render  any  govern- 
ment official  obnoxious  to  the  penalties  of  the  law  under  con- 
sideration.   For  all  these  questions  have  become  political  in 
their  character,  .and  any  contributions  in  aid  of  the  cause 
would   be  contributions  for  political  purposes.     The   whole 
thing  seems  to  me  absurd.    Neither  men's  mouths  nor  their 
purses  can  be  constitutionally  tied  up  in  that^way.     The  truth 
is;  that  public  opinion  is  oftentimes  like  a  pendulum,  swinging 
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backward  and  forward  to  extreme  lengths.  We  are  not  nnfre- 
quently  in  danger  of  becoming  purists,  instead  of  wise  reform- 
ei-s,  in  particular  directions;  and  hastily  pass  inconsiderate 
laws  which  overreach  the  mark  they  are  aimed  at,  or  conflict 
with  rights  and  privileges  that  a  sober  mind  would  regard  as 
indisputable.  It  seems  to  me  that  the  present  law,  taken  in 
all  its  breadth,  is  one  of  this  kind. 

The  legislature  may,  undoubtedly,  pass  laws  excluding  from 
particular  offices  those  who  are  engaged  in  pursuits  incompati- 
ble with  the  faithful  discharge  of  the  duties  of  such  o£5ces. 
That  is  quite  another  thing. 

The  legislature  may  make  laws  ever  so  stringent  to  prevent 
the  corrupt  use  of  money  in  elections,  or  in  political  matters 
generally,  or  to  prevent  what  are  called  political  assessments 
on  government  employes,  or  any  other  exercise  of  undue  in- 
fluence over  .them  by  government  officials  or  others.  That 
would  be  all  right.  That  would  clearly  be  within  the  province 
of  legislation. 

It  is  urged  that  the  law  in  question  is  intended,  so  far  as  it 
goes,  to  effect  this  very  thing.  Probably  it  is.  But  the  end 
does  not  always  sanctify  the  means.  What  I  contend  is,  that 
in  adopting  this  particular  mode  of  restraining  an  acknowl- 
edged evil.  Congress  has  overstepped  its  legitimate  powers, 
and  inteiiered  with  the  substantial  rights  of  the  citizen.  It  is 
not  lawful  to  do  evil  that  good  may  come.  There  are  plenty 
of  ways  in  which  wrong  may  be  suppressed  without  resorting 
to  wrongful  measures  to  do  it.  No  doubt  it  would  often 
gi*eatly  tend  to  prevent  the  spread  of  a  contagious  and  deadly 
epidemic,  if  those  first  taken  should  be  immediately  sacrificed 
to  the  public  good.  But  such  a  mode  of  preventing  the  evil 
would  hardly  be  regarded  as  legitimate  in  a  Christian 'country. 

I  have  no  wish  to  discuss  the  subject  at  length,  but  simply 
to  express  the  general  grounds  on  which  I  think  the  legislation 
in  question  is  ultra  vires.  Though  as  much  opposed  as  any  one 
to  the  evil  sought  to  be  remedied,  I  do  not  think  the  mode 
adopted  is  a  legitimate  or  constitutional  one,  because  it  inter- 
feres too  much  with  the  freedom  of  the  citizen  in  the  pursuit 
of  lawful  and  proper  ends.  If  similar  laws  have  been  passed 
before,  that  does  not  make  it  right.     The  question  is,  whether 
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the  present  law,  with  its  sweeping  provisions,  is  within  the 
just  powers  of  Congress.  As  I  do  not  think  it  is,  I  dissent 
from  the  opinion  of  the  majority  of  the  court. 


Geekie  v.  Eibby  Cabpekter  Company. 

1.  Under  section  6  of  chapter  138  of  the  General  Laws  of  Wisconsin,  of  1861, 

providing  that  **  no  action  shall  be  commenced  bj  the  former  owner  or 
owners'  (^  any  lands,  or  by  any  person  claiming  under  him  or  them,  to  :re- 
oover  possession  of  land  wliich  has  been  sold  and  conveyed  by  deed  for 
non-payment  of  taxes,  or  to  avoid  such  deed,  unless  such  action  shall  be 
commenced  within  three  years  next  after  the  recording  of  sach  deed,"  land 
is  to  be  regarded  as  having  been  sold  for  non-payment  of  taxes,  although 
the  sura  to  raise  which  it  was  sold  included  five  cents  for  a  United  States 
revenue  stamp,  to  be  put,  and  which  was  put,  on  the  certificate  issued  to 
the  purchaser  on  the  sale. 

2.  A  deed  on  a  tax  sale  recites  that "  S.  A.  Coleman,  assignee  of  Oconto  County ,** 

has  deposited  certificates  of  sale  showing  that  five  parcels,  each  of  which 
sold  for  so  much,  were  sold  *'  to  the  said  Oconto  County,  and  by  its  treas- 
urer assigned  to  S.  A.  Coleman  "  for  so  much  *'  in  the  whole,"  the  total 
being  the  sum  of  the  fire  several  sums.  The  statute,  c.  60,  sect.  22,  of  the 
General  Laws  of  Wisconsin,  of  1860,  prescribes  a  form  of  deed,  and  provides 
that  it  shall  be  "  substantially  "  in  that  or  **  other  equivalent  form,"  show- 
ing that  the  land  was  sold  for  a  sum  named  "  in  the  whole."  Held,  that 
the  deed  is  in  substantial  compliance  with  the  form  prescribed. 

8.  A  sheriif  having  possession  of  property  under  a  writ  of  attachment  is  not 
bound  by  the  judgment  in  a  replevin  suit  to  whicii  he  was  not  a  party, 
and  in  which  he  was  not  served  with  process,  and  did  not  appear,  and  which 
he  did  not  defend,  although  his  under  sheriff,  as  an  individual,  was  a  party 
to  the  suit. 

4.  Quen,  Are  the  waters  of  the  Menominee  Biver,  which  is  the  boundary  be- 
tween Michigan  and  Wisconsin,  within  the  concurrent  Jurisdiction  of  both 
Wisconsin  and  Michigan. 

&  Although  there  was  no  general  verdict  in  this  case,  and  no  special  verdict 
in  any  form  known  to  the  common  law,  and  no  waiver  in  writing  of  a  jniy 
trial,  and  no  such  finding  of  the  court  below  upon  the  facts  as  is  provided 
for  by  sect.  640  of  the  Revised  Statutes,  this  court,  on  a  written  stipulation 
filed  here  by  ihe  parties,  agreeing  upon  the  facts,  reviewed  the  case  on  a 
writ  of  error,  reversed  a  judgment  below  for  the  defendant,  and  directed 
a  judgment  for  the  plaintiff. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the  coart. 
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Mr.  Samuel  D,  Hastings^  Jr.^  for  the  plaintiff  in  error. 
Mr.  Luther  S.  Dixon  and  Mr.  B.  J.  Brown  for  the  defendant 
in  error. 

Mr.  Justice  Blatchtoed  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  in  a  court  of  the  State  of  Wisconsin, 
by  Peter  W.  Geekie,  sheriff  of  Oconto  County,  Wisconsin,  and 
William  Klass,  citizens  of  Wisconsin,  against  the  Kirby  Car- 
penter Company,  an  Illinois  corporation,  and  was  removed  into 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Wisconsin,  before  answer.  The  cause  of  action  set  forth  in 
the  compaint  was,  that  the  plaintiff  Klass  was  the  owner  of 
certain  saw-logs  lying  in  the  waters  of  the  Menominee  River, 
in  Oconto  County,  Wisconsin ;  that  in  April,  1876,  the  plain- 
tiff Geekie,  as  such  sheriff,  levied  on  and  attached  said  logs 
under  a  writ  of  attachment  issued  against  said  Klass  by  the 
Circuit  Court  of  said  county ;  that  the  defendant,  by  its  em- 
ployes, took,  in  Wisconsin,  a  large  quantity  of  saw- logs  from 
the  sheriff,  and  converted  them  to  its  own  use,  to  the  value  of 
$8,500 ;  and  that  the  sheriff  expended  $940  in  endeavoring  to 
safely  keep  the  logs  so  wrongfully  taken,  and  as  increased  ex- 
pense in  keeping  what  logs  the  defendant  did  not  succeed 
in  taking.  The  claim  made  is  for  treble  damages,  with  in- 
terest. 

The  answer  sets  up  that  the  logs  were  not  the  property  of 
Klass,  but  were  the  property  of  the  defendant ;  that  whatever 
the  defendant  did  in  regard  to  the  logs  was  done  under  a  writ 
of  replevin  issued  in  a  suit  brought  by  it,  as  plaintiff,  in  the 
Circuit  Court  for  Menominee  County,  Michigan,  to  the  sheriff 
of  that  county,  commanding  him  to  take  said  logs  and  deliver 
them  to  it ;  and  that  said  sheriff  took  said  logs  into  his  custody 
under  said  writ  in  said  county  of  Menominee,  in  the  State  of 
Michigan,  and  delivered  them  to  said  company. 

The  case  was  tried  before  a  jury.  The  record  states  that 
the  jury  ''rendered  a  special  verdict ^n  answer  to  the  questions 
propounded  by  the  court,  said  questions  and  the  answers  of  the 
jury  thereto  being  as  follows."  There  is  no  other  or  further 
special  verdict  than  the  eight  questions  and  answers  which 
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then  follow,  and  there  is  no  general  verdict  for  either  party. 
Afterwards  the  plaintiffs  moved  the  court  ^^  upon  the  special 
verdict"  and  on  **  the  records  and  evidence  in  said  cause  "  " for 
judgment  in  their  favor  for  $6,791.56,  with  interest  at  the  rate 
of  seven  per  cent  per  annum  from  April  24th,  1876,  and  costs." 
The  defendant  also  moved  for  judgment  in  its  favor  on  the 
**  special  verdict,"  "  and  because  in  law  the  plaintiffs  established 
no  cause  of  action."  The  court  ordered  judgment  in  favor  of 
the  defendant  and  overruled  the  motion  of  the  plaintiffs  for 
judgment  in  their  favor.  Judgment  was  rendered  for  the  de- 
fendant, against  the  plaintiffs,  for  $186:02,  costs.  This  writ 
of  error  is  brought  by  the  plaintiffs  to  review  and  reverse  this 
judgment. 

At  the  trial,  as  appears  by  the  bill  of  exceptions,  the  plain- 
tiffs, to  show  title  in  Klass  to  the  logs,  offered  in  evidence  a 
tax  deed  from  the  State  of  Wisconsin  and  Oconto  County  to 
one  S.  A.  Coleman,  dated  and  acknowledged  April  27,  1867, 
and  the  certificate  of  its  record  indorsed  on  it,  showing  that 
it  was  recorded  in  the  office  of  the  register  of  deeds  for  said 
county,  on  the  same  day.  The  defendant  objected  to  the  re- 
ception of  the  deed  in  evidence  (1)  because  it  was  not  in  the 
form  prescribed  by  statute ;  (2)  because  it  was  not  executed 
and  acknowledged  as  required  by  law ;  (3)  because  it  was  void 
upon  its  face.  The  court  reserved  its  rulings  on  said  objec- 
tions, and  received  said  deed  and  certificate  in  evidence  subject 
to  said  objections.  Like  objections  ^and  a  like  ruling  were 
made  in  respect  to  a  certified  copy  of  tbe;record  of  said  deed, 
showing  the  date  of  its  recording.  The  deed  covered  79.^ 
acres  of  land,  in  section  18,  in  town  83,  of  range  22,  and  120 
acres  in  section  14,  in  town  83,  of  range  22,  being  five  several 
tracts,  all  in  Oconto  County.  The  sale  was  for  $12.20,  which 
was  the  amount  of  the  taxes  and  costs  of  sale.  The  plaintiffs 
then  proved  that  Klass  purchased  from  Coleman  the  timber 
standing  on  the  premises  described  in  the  deed ;  that  all  the 
logs  in  controversy  were  cut  by  Klass  from  the  premises  dur- 
ing the  winter  of  1876  and  1876,  and  put  into  the  river ;  that 
the  premises  remained  vacant  and  unoccupied  during  the  whole 
of  the  three  years  next  after  the  recording  of  the  deed ;  that 
the  logs  were  held  by  Geekie,  as  sheriff,  under  a  regular  and 
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valid  attachmenf.  and  levy ;  and  that  the  company  claimed  to 
own  the  logs  and  sought  to  take  them  from  the  custody  of 
Geekie.  After  the  plaintilb  had  rested,  the  defendant  offered 
to  show,  by  certified  copies  of  the  records  from  Oconto  County, 
that  the  county  treasurer  of  that  county,  in  making  the  sale  of 
the  lands  on  which  the  said  tax  deed  to  Coleman  was  based, 
added  to  the  amount  of  all  legal  taxes  and  charges  for  which 
each  of  said  tracts  was  liable  to  be  sold  the  sum  of  five  cents  to 
pay  for  a  United  States  reyenue  stamp  to  be  placed  on  the 
certificate  issued  to  the  purchaser  on  such  sale ;  that  said  ille- 
gal excess  of  five  cents  was  included  in  the  amount  for  which 
each  one  of  said  tracts  was  sold ;  and  that  a  five-cent  United 
States  internal  revenue  stamp  was  affixed  to  each  one  of  said 
certificates  of  sale.  The  plaintiffs  objected  to  the  reception  of 
said  evidence,  as  incompetent  and  immaterial,  because  said  tax 
deed  was  regular  and  valid  on  its  face,  and  had  been  recorded 
more  than  three  years  before  the  commencement  of  the  action 
and  the  cutting  of  the  timber.  The  court  reserved  its  ruling 
on  said  objection  until  the  close  of  the  case,  and  received  said 
testimony  subject  to  said  objection.  It  was  then  admitted  by 
the  plaintiffs  that  the  facts  relative  to  said  sale  were  as  the 
defendant  offered  to  show  them  to  be,  but  not  waiving  their 
objection  to  said  evidence,  or  consenting  to  its  being  received* 
The  defendant  then  gave  evidence  showing  that  it  owned  in 
fee-simple,  at  the  time  the  tax  deed  to  Coleman  was  executed 
and  recorded,  the  premises  from  which  said -timber  was  cut. 
After  the  close  of  the  evidence  the  questions  to  be  answered 
by  the  jury  were  submitted  to  them  by  the  court,  and  they 
were  answered  by  the  jury.  The  bill  of  exceptions  states  as 
follows :  ^^  @oth  said  plaintiffs  and  said  defendant  filed  motions 
for  judgment  on  the  pleadings,  records,  and  evidence  in  said 
cause,  and,  upon  the  argument  of  said  counter-motions  and  said 
objections  to  testimony  reserved,  the  court  overruled  skid  de- 
fendant's objections  to  the  admissibility  of  said  tax  deed  in 
evidence,  and  said  plaintiffs'  objection  to  said  defendant's  tes- 
timony showing  the  illegal  excess  of  five  cents  in  the  amount 
for  which  each  of  said  tracts  of  land  was  sold  by  said  county 
treasurer,  and  overruled  said  plaintiffs'  motion  for  judgment, 
and  ordered  judgment  for  said  defendant;  to  each  of  which 
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said  ralings  against  said  plaintiffs  said  plaintiffs  then  and  there 
duly  excepted." 

To  obviate  any  objection  that  this  court  could  not  review 
the  judgment  in  this  case  because  there  was  no  general  verdict 
of  the  jury,  and  no  special  verdict  in  any  form  known  to  the 
common  law,  and  no  waiver  in  writing  of  a  jury  trial,  and  no 
such  finding  by  the  court  below  upon  the  facts  as  is  provided 
for  by  sect.  649  of  the  Revised  Statutes,  the  parties  have  filed 
in  this  court  a  written  stipulation,  agreeing  ^Hhat  the  facta 
appearing  from  the  special  yerdict  and  stated  by  the  bill  of 
exceptions  to  have  been  proved,  shall  be  taken  and  considered 
as  the  facts  in  this  case  for  all  purposes,  and  as  fully  as  if  they 
had  been  specifically  found  by  the  Circuit  Court ; "  and  ^*  that 
the  Circuit  Court  submitted  certain  questions  to  the  jury  by 
agreement  of  the  parties,  and  that  the  other  facts  were  to  be 
found  and  stated  as  shown  by  the  bill  of  exceptions,  and  that 
upon  the  whole  case,  as  thus  shown,  judgment  was  to  be  pro- 
nounced by  the  court  below,  as  they  should  determine  the 
law." 

The  ground  upon  which  the  Circuit  Court  overruled  the 
objection  of  the  plaintiffs  to  the  testimony  on  the  part  of  the 
defendant  to  show  the  illegal  excess  of  five  cents  in  the  amount 
for  which  each  of  the  tracts  of  land  was  sold  was,  that,  in  being 
sold  to  raise  the  five  cents,  the  land  was  sold  for  that  which 
was  not  a  tax ;  that  the  amount  assessed  against  the  land  for 
a  tax  was  less  than  the  amount  for  which  it  was  sold ;  that, 
although  a  tax  was  included  in  that  amount,  there  was  also 
included  in  it  that  for  which  the  land  could  not  be  sold ;  and 
that  this  fact  deprived  the  officer  of  the  power  to  sell  and  made 
the  tax  deed  void. 

The  statute  of  Wisconsin  applicable  to  this  subject  is  found 
in  chapter  188  of  the  General  Laws  of  1861,  sects.  6  and  6 :  — 

"  Seot.  6.  No  action  shall  be  commenced  by  the  former  owner 
or  owners  of  any  lands,  or  by  any  person  claiming  under  him  or 
them,  to  recover  possession  of  land  which  has  been  sold  and  con- 
veyed by  deed  for  non-payment  of  taxes,  or  to  avoid  such  deed, 
nnless  such  action  shall  be  commenced  within  three  years  next  after 
the  recording  of  such  deed. 

*'  Sbcj*  6.  The  limitation  for  bringing  actions  prescribed  in  the 
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last  preceding  seotion  shall  not  apply  .  .  •  where  the  taxes  for  the 
non-payment  of  which  the  land  was  sold  and  the  tax-deed  exe- 
cuted were  paid  prior  to  the  sale,  or  where  the  land  was  redeemed 
from  the  operations  of  such  sale,  as  provided  by  law,  nor  where  the 
land  was  not  liable  to  taxation." 

The  sole  question  presented  under  these  provisions  is,  whether 
the  land  in  this  case  can  be  said  not  to  have  been  sold  for  non- 
payment of  taxes,  because  in  the  $12.20  for  which  it  was  sold 
was  included  twenty-five  cents  for  the  five  stamps,  in  addition 
to  $11.95  for  taxes  proper.  It  is  admitted  that  the  land  could 
not  properly  be  sold  to  raise  the  five  cents  as  a  tax,  and  that, 
if  the  question  had  been  raised  on  behalf  of  the  original  owner 
of  the  land  in  a  suit  commenced  within  three  years  next  after 
the  recording  of  the  deed  on  the  sale,  he  could  have  had  relief 
against  the  sale ;  but  it  is  contended  for  the  plaintifEs  in  error 
that  the  lapse  of  the  three  years  prevented  the  questioning  of 
the  validity  of  the  deed  because  of  the  irregularity  complained 
of.  We  are  of  opinion  that  the  Circuit  Court  erred  in  its  con- 
struction of  the  statute.  The  exceptions  in  sect.  6  do  not 
apply  to  this  case,  and  the  land  was  sold  for  non-payment  of 
taxes,  although  an  improper  item  was  included  in  the  amount 
for  which  the  sale  was  had.  It  matters  not  whether  such  item 
was  five  cents  for  a  revenue  stamp,  or  an  illegal  excess  for  fees, 
or  any  other  illegal  excess.  The  statute  applies  whenever 
there  has  been  an  actual  attempt,  however  defective  in  detail, 
to  carry  out  a  proper  exercise  of  the  taxing  power.  As  against 
the  grantee  in  the  tax  deed  the  statute  puts  at  rest  all  objec- 
tions raised,  after  the  time  specified,  against  the  validity  of  the 
tax  proceeding,  from  and  including  the  assessment  of  the  land 
to  and  including  the  execution  of  the  deed.  If  the  deed  is 
valid  on  its  face,  and  purports  to  convey  the  land  on  a  sale  for 
the  non-payment  of  taxes,  it  is,  during  the  three  years,  prima 
facie  evidence  of  the  regularity  of  the  tax  proceeding,  and, 
after  the  statute  has  run  in  favor  of  the  grantee,  the  deed 
becomes  conclusive  to  the  same  extent.  The  general  anthority 
of  the  taxing  officers  and  the  liability  of  the  land  to  taxation 
having  existed,  there  was  no  want  of  authority  to  put  the  tax- 
ing power  in  motion.  That  being  so,  the  lapse  of  time  estab- 
lishes conclusively  the  validity  of  the^  Jbax  and  of  the  sale,  as 
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against  the  irregularity  in  qnestion.  There  having  been  juris- 
diction, all  error  was  conclusively  barred  by  the  statute.  This 
construction  is  that  held  by  the  Supreme  Court  of  Wisconsin 
in  regard  to  this  statute,  in  Oconto  County  v.  Jerrard^  46  Wis. 
817,  and  Milledge  y.  Coleman^  47  id.  184.  It  is  said,  and  cor- 
rectly, in  the  latter  case,  that  that  is  the  view  which  has  been 
uniformly  taken  of  that  statute  by  that  court,  and  that  to  adopt 
a  contrary  view  would  disturb  numerous  titles.  Such  construc- 
tion was,  therefore,  always  a  rule  of  property,  in  respect  to 
land,  in  Wisconsin,  and  is  one  which  this  court  will  follow. 
Suydam  v.  William%on^  24  How.  427.  In  Milledge  v.  Coleman^ 
the  illegality  alleged  was  the  including  ^of  five  cents  for  a 
United  States  revenue  stamp  in  the  amount  for  which  the 
land  was  sold.  That  case  was  decided  some .  four  months  after 
the  decision  in  the  present  case  was  made  by  the  court  below. 

The  deed  in  question  was  not  open  to  the  other  objections 
taken  to  it  at  the  trial.  One  of  those  objections  was  that 'the 
deed  was  not  substantially  in  the  form  prescribed  by  statute, 
or  any  equivalent  form,  and  was  void  upon  its  face.  The  form 
is  given  in  c.  50,  sect.  22,  of  the  General  Laws  of  Wisconsin, 
of  1859 ;  and  the  statute  says  that  the  deed  ^^  shall  be  substan- 
tially in  the  following  or  other  equivalent  form."  There  is  no 
doubt  that  the  form  must  be  substantially  pursued,  or  the  deed 
will  be  invalid.  Part  of  the  form  is  a  recital  that  the  pur- 
chaser or  his  assignee  has  deposited  a  certificate,  whereby  it 
appears  that  certain  lands,  describing  them,  were,  for  the  non- 
payment of  taxes,  sold  by  the  officer  named,  at  public  auction, 
at  a  place  and  time  named,  to  the  said  purchaser,  for  a  sum 
named,  ^'  in  the  whole,  which  sum  was  the  amount  of  taxes 
assessed  and  due  and  unpaid  "  on  said  tracts  of  land,  &c.  The 
deed  in  the  present  case  recites  that  ^'  S.  A.  Coleman,  assignee 
of  Oconto  County,"  has  deposited  five  certificates,  whereby  it 
appears  that  five  certain  parcels  of  land,  describing  them,  three 
containing  40  acres  each,  each  sold  for  $2.43,  one  containing 
89-^^  acres,  sold  for  $2.43,  and  one  containing  40  acres,  sold 
for  $2.48,  were,  for  the  non-payment  of  taxes,  sold  by  the  offi- 
cer named,  at  public  auction,  at  a  place  and  time  named,  ^^  to 
the  said  Oconto  County,  and  by  its  treasurer  assigned  to  S.  A. 
Coleman,  for  the  sum  of  twelve  dollars  and  twenty  cents,  in 
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the  whole,  which  sum  was  the  amount  of  taxes  assessed  and  due 
and  unpaid"  on  said  tracts  of  land,  &c.  The  objection  made 
is,  that  the  recital  is  not  that  the  lands  were  sold  for  so  much 
in  the  whole,  but  that  they  were  sold  *^  to  the  said  Oconto 
County,  and  by  its  treasurer  assigned  to  S.  A.  Coleman ''  for 
so  much  in  the  whole ;  that  the  words,  ^^  the  sum  of,"  in  the 
recital,  relate  to  the  word  ^^ assigned";  that  the  meaning  is, 
that  the  lands  were  assigned  to  Coleman  for  the  $12.20  in  the 
whole,  or  were  sold  and  assigned  for  that  sum  in  the  whole, 
and  not  that  they  were  sold  for  that  sum  in  the  whole.  The 
Circuit  Court  held  that  it  clearly  enough  appeared,  taking 
the  whole  deed  together,  for  what  sum  in  dollars  and  cents  the 
land  was  sold  in  the  whole,  as  required  by  the  statute ;  and 
that,  taking  the  statement  as  to  the  $12.20  with  the  preceding 
statement  as  to  the  sum  for  which  each  parcel  of  land  sold,  the 
inference  was  irresistible  that  the  $12.20  was  the  amount  for 
which  the  land  was  sold  in  the  whole,  for  the  non-payment  of 
taxes.  We  think  this  view  was  correct.  A  like  construction 
was  given  to  a  recital  in  the  same  language,  by  the  Supreme 
Court  of  Wisconsin,  in  Milledge  v.  Coleman^  uhi  supra.  It 
is  manifest  that  the  words,  ^^  and  by  its  treasurer  assigned  to 
S.  A.  Coleman,"  are  to  be  read  as  if  they  were  in  a  parenthesis. 
In  connection  with  the  prior  words,  "Whereas  S.  A.  Coleman, 
assignee  of  Oconto  County,  has  deposited,"*  &c.,  they  are  put 
in  to  indicate  that  Oconto  County  was  the  purchaser,  and  Cole- 
man was  its  assignee,  of  the  purchase,  by  assignment  from  the 
treasurer  of  the  county.  Eevrything  required  by  the  statute 
as  to  form  is  found  in  the  deed,  with  added  facts  as  to  the 
assignment. 

The  objection  as  to  the  form  of  the  acknowledgment  of  the 
deed  does  not  seem  to  be  insisted  on  by  the  defendant  in  error. 
We  think  the  Circuit  Court  was  correct  in  its  ruling  that  the 
acknowledgment  was  in  proper  form.  The  same  form  was 
upheld  as  proper  by  the  Supreme  Court  of  Wisconsin,  in  MU- 
ledge  v.  Coleman^  ttbi  eupra. 

The  defendant  offered  in  evidence  at  the  trial  a  copy  of  a 
judgment  in  an  action  in  the  Circuit  Court  for  the  county  of 
Menominee,  Michijjan,  in  which  the  Kirby  Carpenter  Com- 
pany "  was  plaintiff  and  the  Menominee  River  Manufacturing 
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Company,  Charles  J.  Ellis  and  Millard  P.  Powers,  were  de- 
fendants, in  which  action  a  writ  of  replevin  was  issued  to  the 
sherifiF  of  said  county,  commanding  him  to  forthwith  take  into 
his  Custody  the  goods  and  chattels  therein  mentioned,  which 
were  the  logs  in  controversy,  and  deliver  them  to  said  Kirby 
Carpenter  Company,  which  action  was  commenced  on  the 
thirty-first  day  of  May,  1876,  and  process  therein  served  on 
said  parties  therein  named  as  defendants  on  said  day,  and  in 
which. action  judgment  was  entered  as  by  default  against  the 
defendants  therein  named,  on  the  twenty-fourth  day  of  Septem- 
ber, 1878,  adjudging  the  title  to  said  logs  to  be  in  said  Kirby 
Carpenter  Company."  The  plaintiffs  objected  to  the  admis- 
sion of  said  record  in  evidence,  as  incompetent  and  immaterial, 
"because  neither  of  the  plaintiffs  in  this  action  was  a  party 
to  said  action."  The  court  reserved  its  ruling  upon  said  ob- 
jection, and  received  said  testimony  subject  to  said  objection. 
The  record  does  not  show  that  the  objection  was  afterwards 
either  overruled  or  sustained.  As  the  court  held  that  Coleman 
acquired  no  title  under  the  tax  deed,  it  was  unnecessary  for  it 
to  make  any  ruling  as  to  the  effect  of  the  judgment  in  the  re- 
plevin suit.  But,  under  the  stipulation  so  made  in  this  court, 
the  question  is  here  to  be  passed  upon. 

The  bill  of  exceptions  states  that  the  defendant  showed  that 
the  Millard  P.  Powers  named  as  one  of  the  defendants  in  said 
replevin  suit  was  the  under  sheriff  of  Oconto  County;  that 
process  in  said  suit  was  served  on  said  Powers  on  an  island  in 
the  Menominee  River,  near  its  mouth,  on  the  Michigan  side  of 
the  main  channel  of  said  river,  near  the  head  of  which  island 
are  situated  what  are  called  the  dividing  piers ;  and  that  at  the 
time  of  the  service  of  said  process  upon  said  Powers  he  was  on 
said  island  assisting  the  plaintiff  Geekie  in  his  endeavors  to  re- 
tain said  logs  under  said  writ  of  attachment  under  which  they 
were  levied  on  by  said  Powers ;  that  all  of  said  logs  that  were 
taken  from  said  plaintiffs,  after  the  issuing  of  said  writ  of  re- 
plevin, were  taken  by  said  sheriff  and  his  posse,  acting  under 
the .  authority  of  said  writ ;  that  not  to  exceed  twenty  of  said 
logs  came  to  the  possession  of  said  defendant  before  the  issuing 
of  said  writ  of  replevin  ;  and  that  the  point  in  said  Menominee 
River  at  which  said  dividing  piers  are  located,  and  at  which 
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said  defendant  took  from  said  Geekie  said  logs,  was  on  the 
Michigan  side  of  the  main  channel  of  said  river. 

The  bill  of  exceptions  states  that  the  plaintiffs  showed  that 
Geekie,  by  and  through  Powers,  his  under  sheriff,  levied  on 
said  logs  on  April  24, 1876,  in  the  Menominee  River  about  one 
mile  above  said  piers ;  that  the  piers  were  managed  and  con- 
trolled by  the  Menominee  River  Manufacturing  Company,  a 
corporation ;  that  Powers,  after  making  the  levy,  remained  in 
charge  of  the  logs  for  some  days,  and  then  turned  the  writ  over 
to  Geekie,  the  sheriff,  on  or  about  May  9,  1876,  it  not  being 
shown  on  the  trial  that  the  defendant  had  notice  of  that  fact ; 
that  the  defendant  claimed  to  own  said  logs  and  sought  to  take 
them  from  the  custody  of  said  sheriff,  as  they  passed  through 
said  dividing  piers ;  that  from-  the  time  they  commenced  run- 
ning through  said  piers  until  they  had  all  passed  through,  said 
Geekie,  and  others  acting  for  and  und^r  him,  and  parties  acting 
for  and  under  the  direction  of  the  defendant,  were  struggling 
with  each  other  for  the  possession  of  the  logs ;  that  the  Me- 
nominee River  runs  between  the  States  of  Michigan  and  Wis- 
consin ;  that  when  said  logs  were  levied  upon  by  said  sheriff 
they  were  in  a  bend  in  said  river  and  on  the  Wisconsin  side  of 
the  channel ;  and  that  the  expense  of  executing  said  writ  of 
attachment  by  said  sheriff,  if  he  had  not  been  interfered  with 
by  said  defendant,  would  have  been  not  more  than  $240. 

The  questions  and  answers  forming  the  so-called  special  ver- 
dict were  as  follows :  ^*  1st.  Did  the  defendant  take,  or  cause 
to  be  taken,  from  the  possession  of  the  plaintiffs,  and  convert 
to  its  own  use,  the  logs  in  question,  or  any  part  thereof?  An- 
swer. Yes.  2d.  If  you  answer  the  preceding  question  in  the 
affirmative,  then  when  were  said  logs  so  taken  from  the  posses- 
sion of  the  plaintiffs?  Answer.  On  the  twenty-fourth  day  of 
April,  1876.  3d.  What  quantity  of  Ic^s,  if  any,  were  so  taken 
and  converted  to  its  own  use  by  the  defendant?  Answer. 
1,040,238  feet.  4th.  What  was  the  value  of  the  logs  so  taken 
and  appropriated  by  the  defendant?  Answer.  Six  dollars  per 
thousand  feet.  .  .  .  6th.  What  was  the  amount  of  expenses 
necessarily  incurred  and  paid  by  the  plaintiff  Geekie  in  en- 
deavoring to  retain  possession  of  said  logs?  Answer.  ^88.14. 
7th.  What  number  of  days  was  the  plaintiff  Geekie  necessa- 
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rilj  engaged  in  endeavoring  to  keep  possession  of  said  logs,  and 
what  was  the  value  of  his  services  per  day  ?  Answer.  Forty- 
nine  days,  at  three  dollars  per  day,  $147.00.  8th.  What 
'  number  of  days  was  M.  F.  Powers  necessarily  engaged  in  at* 
tempting  to.  keep  poq^ession  of  said  logs,  and  what  was  the 
value  of  his  services  per  day?  Answer.  Fifteen  days,  at 
three  dollara  per  day,  $45.00." 

It  is  contended  for  the  defendant  in  error  that  Geekie  was 
concluded  by  the  judgment  in  the  replevin  suit,  and  that,  al- 
though he  was  not  a  party  to  it,  the  judgment  against  Powers, 
his  under  sheriff,  bound  him.  But  it  clearly  appears  from  the 
fore^ing  facts  that  Powers  did  not  have  possession  of  the  logs 
when  the  replevin  suit  was  commenced,  and  that  Geekie  did. 
Powers  was  sued  as  an  individual.  Geekie  was  not  served 
with  process  in  the  suit,  nor  did  he  appear  in  it  or  defend  it ; 
and,  so  far  as  appears,  no  defence  was  made  to  it. 

It  is  further  contended  for  the  defendant  in  error  that 'the 
conversion  by  the  defendant  took  place  in  Michigan,  and  not 
in  Wisconsin,  as  alleged  in  the  complaint,  because  it  is  shown 
that  the  place  where  the  defendant  took  the  logs  from  Geekie 
^as  on. the  Michigan  side  of  the  main  channel  of  the  river. 
This  is  not  equivalent  to  a  finding  that  the  taking  was  wholly 
or  exclusively  in  Michigan,  so  as  to  make,  as  against  Geekie,  a 
taking  at  a  place  where  the  lien  of  the  attachment  did  not  ex- 
ist. It  is  contended  that  the  Menominee  River  being,  as  found, 
the  boundary  between  Michigan  and  Wisconsin  at  the  locus  in 
quoy  Wisconsin  has,  by  sect.  8  of  the  act  of  Congress  of  Aug. 
6, 1846,  c.  89,  concurrent  jurisdiction  with  Michigan  over  the 
waters  of  the  Menominee  River.  But  it  is  not  necessary  to 
determine  this  question. 

Elass  having  the  general  property  in  the  logs,  and  Geekie  a 
special  property  in  them,  and  the  logs  having  been  taken  by 
the  defendant  from  the  possession  of  Geekie,  who  held  tliem 
as  8heri£^  under  the  attachment  against  Klass,  it  was  proper 
for  both  to  join  in  the  suit.  The  damages  found  to  have  been 
snetained  by  each  may  be  added  together  and  awarded  to  them 
as  plaintiffs.  The  damages  to  Klass  are  the  value  of  the  logs, 
1,040,288  feet  at  $6  per  thousand  feet,  being  $6,241.42.  The 
damages  to  Geekie  are  the  $538.14  expenses,  less  the  $240,  be- 
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ing  $298.14,  extra  expenses,  and  the  $147  and  the  $45.  The 
sum  of  the  whole  to  Klass  and  Geekie  is  $6,781.56.  The  date 
of  the  conversion,  found  by  the  jury,  was  April.  24,  1876. 
There  appears  to  be  some  confusion  in  the  record.  It  is  stated 
that  the  replevin  suit  was  commenced  May  81, 1876 ;  that  all 
of  the  logs  which  were  taken  from  the  plaintiffs  after  the  issu- 
ing of  the  writ  of  replevin  were  taken  by  the  sheriff  under  that 
writ ;  and  that  not  to  exceed  twenty  of  such  logs  came  to  the 
possession  of  the  defendant  before  the  issuing  of  said  writ. 
Yet  the  jury  found  that  the  defendant  took  all  the  logs  or 
caused  them  to  be  taken  from  the  possession  of  the  plaintiffs, 
and  converted  them  to  its  own  use,  on  the  24th  of  April, 
1876.  But  the  attachment  levy  was  made  on  the  24th  of 
April  by  Powers,  and  the  record  states  that  he  remained  in 
cliarge  of  the  logs  for  some  days,  and  turned  the  writ  over  to 
Geekie  on  May  9.  The  bill  of  exceptions  states,  however, 
that  there  was  other  evidence  tending  to  show  the  time  of  the 
conversion  of  the  logs  by  the  defendant,  and  the  manner  in 
which  the  defendant  and  the  sheriff  of  Menominee  County 
took  possession  of  them.  On  the  whole,  we  think,  that  as  to 
the  damages  to  Klass  interest  should  be  given  from  the  24tb 
of  April,  1876,  the*  date  of  conversion  found  by  the  jury,  and 
as  to  those  to  Geekie,  interest  should  be  given  from  the  bring- 
ing of  this  suit,  Nov.  21,  1876. 

The  judgment  of  the  Circuit  Court  will  be  reversed  with 
costs,  and  the  case  remanded  to  that  court,  with  directions  to 
it  to  enter  a  judgment  for  the  plaintifiis  for  $6,731.56,  with 
lawful  interest  on  $6,241.42  thereof  from  April  24,  1876,  and 
with  lawful  interest  on  $490.14  thereof  from  Nov.  21,  1876, 

with  costs;  and  it  is 

So  ordered. 
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L AND8DALE  V.  SMITH. 

A  bill  if  bad  on  demurrer  when  it  appears  therefrom  that  ther^  hare  been  un- 
reasonable delay  and  laches  on  the  part  of  the  compUinant,  or  those  under 
whom  he  daims,  in  asserting  the  rights  which  he  seeks  to  enforce. 

Appeal  from  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

By  clnly  recorded  deed  of  July  18, 1818,  signed  by  John  P. 
Van  Ness  (his  wife  uniting  in  the  conveyance)  and  by  Noah 
Stinchcorab,  the  former  conveyed  to  the  latter,  at  a  fixed 
annual  rent,  lot  8,  square  455,  in  the  city  of  W^hington,  to 
have  and  to  hold,  &c.,  unto  Stinchcomb,  his  executors,  admin- 
istrators, and  assigns,  for  the  term  of  ninety  years,  renewable 
forever.  Stinchcomb  entered  under  the  deed,  made  valuable 
improvements  upon  the  lot,  and  remained  in  possession  until 
the  year  1838  or  1834,  when  Van  Ness  repossessed  himself  of 
the  premises,  in  virtue  of  a  clause  in  the  deed  in  these  words : 
^^  Provided  always^  that  if  the  said  rent  or  any  part  thereof 
shall  be  in  arrear  and  unpaid  for  the  space  of  thirty  days  next 
*after  the  time  at  which  the  same  is  reserved  to  be  paid,  as 
abQve,  being  first  lawfully  demanded,  that  then  it  shall  and 
may  be  lawful  to  and  for  the  said  John,  his  heirs  and  assigns, 
into  the  demised  premises  or  any  part  thereof,  in  the  name  of 
the  whole,  to  re-enter,  and  the  same  to  have  again,  repossess, 
occupy,  and  enjoy,  as  in  his  or  their  former  estate,  until  all 
such  arrearages  of  rent,  with  legal  interest  from  the  time  at 
which  said  rent  shall  have  become  payable,  and  all  and  every 
cost,  charge,  and  expense  incurred  by  reason  of  the  non-payment 
of  said  rent  shall  be  lawfully  satisfied  and  paid,  or  make  dis* 
tress  therefor,  at  his  or  their  option." 

Stinchcomb  died  on  the  11th  of  February,  1841,  without,  so 
far  as  the  bill  discloses,  making  any  effort  to  repossess  himself 
of  the  property.  Van  Ness  died  in  184-,  and,  upon  the  divi- 
sion of  his  estate,  the  lot  in  question  was  assigned  to  Matilda 
£.  Van  Ness,  one  of  his  heirs-at-law,  under  whom  and  her 
assigns  the  defendants  hold  it. 

The  complainant,  as  administratrix  of  Stinchcomb,  having 
offered,  and  now  offering,  to  pay  all  rents,  interest,  charges,  and 
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costs,  which  may  have  accrued  upon  the  property,  filed  her  bill, 
wherein  she  asks  a  decree  permitting  her  to  redeem  the  same, 
and  ordering  an  account,  which  will  show,  as  well  the  principal 
and  interest  of  rents  in  arrear  due  defendants  as  the  rents  and 
profits  received  by  the  latter  since  they  entered  into  possession, 
setting  off  the  one  against  the  other. 

Such  is,  substantially,  the  case  made,  and  such  the  relief 
asked,  notwithstanding  forty-five  years  have  elapsed  since  the 
re-entry  of  Van  Ness,  "  as  in  his  .  .  .  former  estate,"  and  more 
than  thirty  since  his  death  and  the  assignment  of  the  lot  in 
question  to  one  of  his  heirs-at-law. 

The  court  dismissed,  on  demurrer,  the  bill,  and  the  complain- 
ant appealed  here. 

Mr.  H,  0.  Claughton^  with  whom  were  Mr*  (7.  P.  Culver  and 
Mr.  Thomas  Jesup  Miller^  for  the  appellant. 

Mr,  Job  Barnard  and  Mr.  James  S.  Edwards  for  the  appel- 
lees. 

Mr.  Jttstice  Harlak,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  has  been  a  recognized  doctrine  of  courts  in  equity,  from 
the  very  beginning  *of  their  jurisdiction,  to  withhold  relief  from 
those  who  have  delayed  for  an  unreasonable  length  of  time  in 
asserting  their  claims.  Elmendoif  v.  Taylor^  10  Wheat.  152 ; 
Piatt  V.  Vattier^  9  Pet.  405 ;  Maxwell  v.  Kermedy^  8  How.  210 ; 
Badger  v.  Badger^  2  Wall.  87 ;  (Jholmondeley  v.  Clinton^  2  Jac. 

6  W.  1 ;  2  Story,  Eq.  Jur.,  sect.  1520.     In  Wagner  v.  Baird^ 

7  How.  234,  it  was  said  that  long  acquiescence  and  laches  by 
parties  out  of  possession  are  productive  of  much  hardship  and 
injustice  to  others,  and  cannot  be  excused  except  by  showing 
some  actual  hindrance  or  impediment,  caused  by  the  fraud  or 
concealment  of  the  party  in  possession,  which  will  appeal  to 
the  conscience  of  the  Chancellor. 

And,  contrary  to  the  view  pressed  in  argument,  a  defence 
grounded  upon  the  staleness  of  the  claim  asserted,  or  upon  the 
gross  laches  of  the  party  asserting  it,  may  be  made  by  demur- 
rer, not,  necessarily,  by  plea  or  answer.  A  different  rule  has 
been  announced  by  some  authors,  and  in  some  adjudged  cases; 
generally,  however,  upon  the  authority  of  the  case  of  The  Earl 
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of  Ddoraine  v.  Browne^  8  Bro.  C.  C.  638.  Lord  Thuiiow,  who 
decided  that  case,  is  reported  to  have  declared,  when  overrul- 
ing a  demurrer  to  a  bill  charging  fraudulent  representations  as 
to  the  value  of  an  estate,  and  praying  an  account  of  rents, 
profits,  &c.,  that  his  action  was  based  upon  the  ground  that 
length  of  time,  propria  jure^  was  no  reason  for  a  demurrer ; 
that  it  was  only  a  conclusion  from  facts,  showing  acquiescence, 
and  was  not  matter  of  law ;  and  that  he  could  not  allow  a 
party  to  avail  himself  of  an  inference  from  facts  on  a  demurrer. 
But  in  Hovenden  v.  Lord  Anneslei/^  2  Sch.  &  Lef.  607,  decided 
in  1806,  Lord  Redesdale  expressed  his  disapproval  of  the  deci- 
sion of  Lord  Thurlow,  as  reported  by  B^own,  and  said  that  it 
was  rendered  in  a  hurry,  when  the  latter  was  about  to  surren- 
der the  seals,  and  when  much  injury  might  have  been  done  to 
parties  had  judgments  not  been  given  before  the  latter  retired 
from  office.  The  rule,  as  announced  in  Hovenden  v.  Lord 
Annesley^  was,  ^^  that  when  a  party  does  not  by  his  bill  bring 
himself  within  the  rule  of  the  court,  the  other  party  may  by 
demurrer  demand  judgment,  whether  hia  ought  to  be  compelled 
to  answer.  If  the  case  of  the  plaintiff,  as  stated  in  the  bill, 
will  not  entitle  him  to  a  decree,  the  judgment  of  the  court  may 
be  required  by  demurrer,  whether  the  defendant  ought  to  be 
compelled^  to  answer  the  bill.''  That,  the  court  said,  was 
matter  of  the  law  of  a  court  of  equity,  to  be  determined  accord- 
ing to  its  rules  and  principles. 

Such  is,  undoubtedly,  the  established  doctrine  of  this  court 
as  announced  in  many  cases.  In  Maxwell  v.  Kennedy^  supra^ 
the  court,  speaking  by  Mr.  Chief  Justice  Taney,  approved  the 
rule  as  announced  by  Lord  Redesdale.  After  referring  to  Piatt 
V.  Vattier^  supra^  and  to  McKnight  v.  Taylor^  1  How.  161,  and 
Bowman  v.  Wathen^  id.  189,  it  was  said,  that  "the  proper 
rule  of  pleading  would  seem  to  be  that  when  the  ckse  stated 
by  the  bill  appears  to  be  one  in  which  a  court  of  equity  will 
refuse  its  aid,  the  defendant  should  be  permitted  to  resist  it  by 
demurrer.  And  as  the  laches  of  the  complainant  in  asserting 
his  claim  is  a  bar  in  equity,  if  that  objection  is  apparent  on  the 
bill  itself,  there  can  be  no  good  reason  for  requiring  a  plea  or 
answer  to  bring  it  to  the  notice  of  the  court."  In  the  more 
recent  case  of  Badger  v.  Badger^  supra^  the  court,  speaking  by 


894  Landsdale  v.  Smith.  [Supt  Ct 

Mr.  Justice  Grier,  said,  that  a  party,  "^iv^bo  makes  an  appeal  to 
the  conscience  of  th«  Chancellor,  *^  should  set  forth  in  his  bill 
specifically  what  were  the  impediments  to  an  earlier  prosecution 
of  his  claim ;  how  he  came  to  be  so  long  ignorant  of  his  rights, 
and  the  means  used  by  the  respondent  to  fraudulently  keep  him 
in  ignorance ;  and  how  and  when  he  first  came  to  a  knowledge 
of  the  matters  alleged  in  his  bill;  otherwise  the  ChanceUor 
may  justly  refuse  to  consider  his  case,  on  his  own  showing, 
without  inquiry  whether  there  is  a  demurrer  or  formal  plea  of 
the  Statute  of  Limitations  contained  in  the  answer."  p.  95. 

These  principles  are  decisive  of  the  case  before  us.  It  is 
plainly  one  of  gross  laches  on  the  part  of  Stinchcomb  and 
those  claixping  under  him.  His  right  under  the  deed  of  1818, 
to  repossess  himself  of  the  premises  by  paying  rents  and 
chaiges  in  arrear,  accrued  the  moment  Van  Ness  re-entered. 
But  the  assertion  of  it  could  not  be  safely  neglected  for  an  un- 
reasonable length  of  time.  The  bill  discloses  no  plausible, 
much  less  sufi^cient,  explanation  of  the  long  delay  ensuing, 
after  1883,  without  ah  attempt  by  Stinchcomb,  his  represeuta- 
tives  or  his  heii*s,  to  recover  the  property,  by  discharging  the 
rents  and  charges  in  arrear,  and  re-entering,  as  might  have 
been  done,  in  pursuance  of  the  "provisions  of  that  deed.  On 
the  contrary,  the  facts  set  out  in  the  bill  justify  the  conclusion 
either  that  he  elected  in  his  lifetime  to  abandon  his  claim,  or 
that  it  was,  in  some  way,  satisfactorily  '  rranged  or  discharged. 
The  complainant  and  those  whom  she  represents  have  slept  too 
long  upon  their  rights.  The  peace  of  society  and  the  security 
of  property  demand  that  the  presumption  of  right,  arising  from 
a  great  lapse  of  time,  without  the  assertion  of  an  adverse  claim, 
should  not  be  disturbed.  In  such  cases,  sound  discretion  re- 
quires that  the  court  should  withhold  relief. 

Some  reference  has  been  made  to  the  decisions  of  the  Su- 
preme  Court  of  Maryland,  the  laws  of  which  State,  as  they 
existed  on  the  27th  of  February,  1801,  except  as  since  modi- 
fied or  repealed  by  Congress,  continue  in  force  in  this  District. 
It  is  only  necessary  to  say  that  the  principles  to  which  we  have 
referred  have  been  steadily  upheld  by  that  court,  not  upon  the 
ground  of  any  changes  in  the  law  of  the  State  since  1801,  bat 
in  deference  to  the  established  doctrines  governing  courts  of 


Oct;  1882.]  EiNQ  V.  GOENELL.  895 

equity  in  giving  relief  to  those  who  seek  the  enforcement  of 

antiquated  demands.     Hepburn's   Oase^  8  Bland   (Md.),  95; 

Hawkins  y.  Chapman^  36  M d.  83 ;  NeUon  v.  Hagerstown  Bank^ 

27  id.  51;  Syester  v.  BreweVyiA.  288;  Frazier  v.  Gelston^  35 

id.  298. 

For  the  reasons  given,  we  are  of  opinion  that  the  court  below 

properly  sustained  the  demurrer,  and  dismissed  the  bill  for 

want  of  equity. 

Decree  cffirmed. 


King  v.  Cornell. 

1.  Wliere  a  citizen  of  a  State  snes  in  a  court  thereof  a  citizen  of  the  tame  State 

and  an  alien,  the  latter  it  not  entitled  to  remoTe  the  tuit  to  the  Circnit 
Court. 

2.  The  act  of  March  3, 1875,  c.  137,  repealed  the  tecond  claute  of  teotion  039  of 

the  Revited  Sututet. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  M.  Evarts  and  Mr.  Joseph  H.  Choate  for  the 
appellant. 

Mr.  Samuel  H.  Wilcox  for  the  appeUees. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  is  a  suit  begun  in  the  Supreme  Court  of  New  York  by 
a  citizen  of  that  State  against  other  citizens  of  the  same  State 
and  Henry  Seymour  King,  an  alien,  and  a  subject  of  the  Queen 
of  the  United  Kingdom  of  Great  Britain  and  Ireland.  King, 
claiming  that  there  could  be  a  final  determination  of  the  con- 
troversy, so  far  as  it  concerned  him,  without  the  presence  of 
the  other  defendants,  as  parties  in  the  cause,  filed  His  petition 
for  a  removal  to  the  Circuit  Court  of  the  United  States.  It 
was  granted.  In  the  Circuit  Court  a  motion  was  made  to 
remand  the  cause,  and,  an  order  to  that  effect  having  been 
entered,  this  appeal  therefrom  was  taken. 
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It  is  conceded  that  the  case  was  not  removed  under  the  sec- 
ond section  of  the  act  of  March  S,  1875,  c.  187,  and  that  the 
jurisdiction  of  the  Circuit  Court  rests  solely  on  the  second  sub- 
division of  section  639  of  the  Revised  Statutes.  .  It  was  said  at 
the  last  term,  in  Hyde  v.  Bubte^  104  U.  S.  407,  that  this  sub- 
division was  repealed  by  the  act  of  1875 ;  but  as  that  was  a  case 
between  citizens  of  different  States,  and  no  question  arose  as  to 
the  right  of  an  alien  defendant  to  a  removal  when  there  could 
be  a  final  determination  of  the  controveroy,  so  far  as  it  con- 
cerned him,  without  the  presence  of  the  other  defendants,  we 
have  now  considered  the  matter  in  that  aspect. 

While  repeals  by  implication  are  not  favored,  it  is  well  set- 
tled that  wbere  two  acts  are  not  in  all  respects  repugnant,  if 
the  ^later  act  covers  the  whole  spbject  of  the  earlier,  and  em- 
braces new  provisions  which  plainly  show  that  it  was  intended 
as  a  substitute  for  the  ^rst,  it  will  operate  ias  a  repeal.  This 
subject  was  fully  considered  in  UniUd  State$  v.  Ti/nen^  11 
Wall. -88,  where  the  eaiiy  authorities  are  cited  and  reviewed 
at  considerable  length.  This  r^le,  we  think,  is  decisive  of  the 
present  case.  Section  689,  in  its  first  subdivision,  provides  for 
a  removal  by  the  defendant,  where  the  suit  is  against  an  alien, 
or  is  by  a  citizen  of  the  State  in  which  the  suit  is  brought 
against  a  citizen  of  another  State.  The  .petition  for  removal 
was  to  be  filed  by  the  defendant  at  the  time  of  entering  his 
appearance  in  the  State  court.  This  is  a  repiibduction  of  the 
provisions  of  seel.  12  of  the  act  of  1789,  c.  20. 

The  second  subdivision  relates  to  suits  against  an  alien  and 
a  citizen  of  the  State  in  which  the  suit  was  brought,  and  to 
suits  by  citizens  of  such  State  against  a  citizen  of  the  same'4ind 
a  citizen  of  another  State.  In  such  suits  the  defendant,  who 
was  an  alien,  or  a  citizen  of  another  State^  might  bave  a  re- 
moval, if  the  suit,  so  far  as  it  related  to  him,  was  brought  for 
the  purpose  of  restraining^  or  enjoining  him,  or  was  one  whers 
there  could  be  a  final  determination  of  the  controversy,  so  far 
as  it  concerned  him,  without  the  presence  of  the  other  defend- 
ants as  parties  in  the  cause.  The  petition  for  such  a  removal 
could  be  filed  at  any  time  before  trial  or  final  hearing,  and  the 
removal  did  not  take  away  or  prejiidice  the  right  of  the  plain- 
tiff to  proceed  at  the  same  time  with  the  suit  in  the  State 
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court,  as  against  the  other  defendants.  This  subdivision  is  A 
sabstantial  reproduction  of  the  act  of  July  27,  1866,  c.  288, 
which  was  amended  by  the  act  of  March  2, 1867,  c.  196 ;  so 
that  in  a  suit  between  a  citizen  of  the  State  in  which  the  suit 
was  brought  and  a  citizen  of  another  State,  the  hitter,  whether 
pkintiff  or  defendant,  might  obtain  a  removal  if  he  had  reason 
to  and  did  believe  that  from  prejudice  or  local  influence  he 
would  not  be  able  to  obtain  justice  in  the  State  court.  Here, 
too,  the  petition  for  removal  could  be  filed  at  any  time  before 
trial  or  final  hearing.  This  act  of  1867  appears  as  the  third 
subdivision  of  section  689. 

The  twelfth  section  of  the  act  of  1789  remained  in  force, 
without  amendment  or  material  alteration,  except  by  the  acts 
of  1866  and  1867,  until  the  revision  of  the  statutes  in  1873. 
Then  the  whole  legislation  was  embodied  in  section  639  of  the 
Revised  Statutes,  which  was  subdivided  so  as  to  present  sepa- 
rately the  different  gix>unds  of  removal,  depending  on  the  citi- 
zenship of  the  parties. 

In  this  condition  of  the  law,  only  aliens  and  citizens  of 
States  other  than  that  in  which  the  suit  was  brought  could 
obtain  a  removal  in  any  case.  Save  in  cases  of  local  prejudice, 
only  defendants  could  petition,  and  in  cases  of  local  prejudice 
no  provision  was  made  for  aliens.  No  provision  was  made  in 
any  law  for  the  removal  of  cases  arising  under  the  Constitution 
or  laws  of  the  United  States,  if  the  necessary  citizenship  of  the 
parties  did  not  exist.  In  1875  the  subject  of  removals  seems 
to  have  been  brought  specially  to  the  attention  of  Congress, 
and  the  act  of  that  year  passed.^  Hany  important  new  provi- 
sions were  introduced,  and  the  act  was  evidently  intended  as  a 
substitute  for  much  that  had  been  enacted  before.  Removals 
of  suits  arising  under  the  Constitution  and  laws  of  the  United 
States  were  authorized  without  regard  to  the  citizenship  of  the 
parties,  and  instead  of  confining  the  privil^es  of  removal  to 
defendants  or  citizens  of  States  other  than  that  in  which  the 
suit  was  brought,  either  party  was  allowed  to  move  in  that  be- 
half. Instead  of  requiring  the  petition  for  removal  to  be  filed 
in  some  cases  when  the  defendant  entered  his  appearance,  and 
in  others  at  any  time  before  trial  or  final  hearing,  all  petitions 
to  which  that  act  applied  wero  to  be  presented  at.  or  before  the 
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term  at  which  the  cause  could  be  first  tried.  Proyision  for 
citizens  and  subjects  of  foreign  States  must  have  been  in  the 
mind  of  Congress  at  the  time,  because  in  the  first  clause  of  the 
second  section,  which  relates  to  the  removal  of  a  controversy 
that  is  not  separable,  they  are  specially  named.  In  the  second 
clause,  which  relates  to  separable  controversies,  they  are  not, 
and,  as  in  the  local  prejudice  subdivision  of  section  689,  that 
privilege  ia  confined  to  citizens  of  the  United  States.  In  the 
law  of  1866  an  alien  defendant,  having  a  separable  controversy, 
could  remove.  When  that  law  was  extended  in  1867  to  cases 
of  local  prejudice,  only  citizens  were  included  in  the  extension. 
In  the  act  of  1875  the  removal  in  cases  of  separable  contro- 
versies wa4  not  confined  to  defendants,  but  either  party  could 
apply.  Congress  then,  as  it  seepis  to  us,  manifested  its  inten- 
tion^ to  eicclude  aliens  from  the  privileges  of  such  a  removal, 
just  as  it  did  in  1867,  in  cases  of  local  prejudice.  The  whole 
subject  was  evidently  up  for  consideration.  The  first  and  sec- 
ond subdivisions  of  section  .689  were  thoroughly  revised  and 
radically  modified.  There  cannpt  be  a  shadow  of  doubt  that, 
except  as  to  aliens  in  the  second  subdivision,  both  these  subdi- 
visions were  repealed  ;  and  we  cannot  believe,  if  Congress  had 
intended  to  continue  in  force  that  ^rt  of  the  second  subdivision 
which  allowed  an  alien  defendant  to  remove  a  cause,  so  far  as 
it  related  to  him,  and  gave  his  adversai^y  no  corresponding 
r^bt,  it  would  have  been  left  to  inference  alone.  So  thorough 
a  revision  implies,  as  we  think,  an  intention  to  make  the  new 
law  a  substitute  for  all  that  those  subdivisions  contained.  The 
last  clause  relating  to  separate  controversies  needed  only  the 
addition  of  the  word  **  alien  "  to  make  it  cover  everything  ia  the 
second  subdivision.  Had  it  been  added,  the  law  would  have 
been  uniform,  and  allowed  removals  by  both  parties  in  all  cases 
where  the  right  was  dependent  on  citizenship.  tVith  it  out,  if 
we  hold  that  the  old  law  is  unrepealed,  an  alien  defendant  wUl 
be  allowed  to  remove  his  separate  controversy  as  agairist  a  cit- 
izen, while  the  citizen  will  not  have  the  same  privilege  against 
him.  This,  we  are  satisfied,  it  was  not  the  intention  of  Con- 
gress to  do.  It  follows  that  the  whole  of  the  second  subdivi- 
sion of  section  689  was  repealed  by  the  act  of  1875,  and  that 
the  cause  was  not  removable  on  the  separate  petition  of  the 
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alien.    This  makes  it  unnecessary  to  consider  whether  there 
was  in  the  suit  such  a  separate  controversy  as  would  have  en- 
titled him  to  a  removal  if  the  law  had  been  otherwise. 
The  order  of  the  Circuit  Court  remanding  the  cause  to  the 

State  court  is 

Affirmed. 


JHEMINGWAY  V.  StANSELL. 

1.  A  board  of  commissioners,  one  from  eacli  of  five  counties,  having  boen  incor- 

porated by  a  State  statute  to  construct  and  maintain  levees,  with  autliority 
to  make  contracts  for  the  doing  of  the  work,  and  Iiaving  nmde  such  a  con- 
tract, and  been  sued  in  equity  thereon,  in  tlie  district  in  which  the  domicile 
of  the  board  was  establisheA  by  its  act  of  incorporation,  by  persons  residing 
out  of  the  district,  a  subsequent  statute  of  the  State  abolished  the  offices  of 
the  commissioners,  and  constituted  the  treasurer  and  the  auditor  of  accounts 
of  tl»c  State  ex  offirio  the  levee  board,  with  the  declared  purpose  "  to  substi- 
tute the  treasurer  and  auditor  in  place  of  the  board  of  levee  commissioners 
now  in  office ;  *'  and  a  bill  of  revivor  was  filed  against  them  by  leave  of  the 
court  He/dt  that  the  suit  might  be  prosecuted  against  the  new  board,  al- 
though  both  the  treasurer  and  the  auditor  resided  out  of  the  district ;  and 
that  an  appeal  from  a  final  decree  for  the  complainant  might  be  taken  by 
the  treasurer  and  auditor,  describing  themselves  by  their  individual  names, 
and  as  such  officers,  and  as  ex  officio  the  levee  board. 

2.  A  board  of  commisiioners,  authorized  by  statute  to  make  contracts  for  the 

building  of  levees,  and  to  borrow  money,  issue  bonds,  and  sell  and  negotiate 
them  in  any  market,  but  not  at  a  greater  rate  of  discount  than  ten  per  cent, 
may  make  a  contract  for  the  work  at  certain  prices  by  the  cubic  yard,  pay- 
able in  such  bonds ;  and  may  afterwards  amend  that  contract  by  inserting 
"  at  the  rate  of  ninety  cents  on  the  dollar,"  and  issue  bonds  to  the  contrac- 
tors accordingly,  upon  being  satisfied  that  such  was  the  agreement  actually 
made  between  the  parties ;  although  the  work  is  actually  done  by  sub-con- 
tractors for  lower  prices  in  cash. 

3.  A  board  of  levee  commissioners  made  a  settlement  with  contractors  employed 

to  do  the  work  on  certain  levees,  by  which  it  paid  them  a  certain  sum  and 
took  a  receipt  in  full  of  all  demands.  The  parties  afterwards  executed  an 
agreement  under  seal,  reciting  the  settlement  and  receipt  in  full  of  all  de- 
mands, a  complaint  of  the  contractors  that  injustice  had  been  done  them  in 
that  settlement,  and  the  desire  of  the  board  to  do  full  justice ;  and  stipulat- 
ing that  two  engineers,  one  designated  by  each  party,  should  measure  the 
work  done,  and  render  to  the  parties  an  estimate  of  the  amount  due  to  the 
contractors  for  such  work  according  to  the  original  contract;  that  if  this 
should  difFcr  from  the  amount  already  paid,  the  difference  should  be  paid 
or  refunded  accordingly ;  and  that  these  two  engineers  and  a  third,  to  be 
agreed  on  by  them,  should  be  arbitrators  for  the  adjustment  of  all  questions 
of  difference;  that,  in  the  adjustment  of  questions  pertaining  to  the  meas* 
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urementy  tbe  contracton  should  hare  the  priyilege  of  introdueiog  aU  inoper 
eTldence,  and  the  board  of  rebutdng  that  eridence ;  and  that,  before  pro- 
ceeding with  the  meiUurement,  the  contractors  should  gire  written  notice 
to  the  board  of  the  points  to  be  proTed  and  the  character  of  the  eyidenoe  to 
be  offered.  The  contractors  thereupon  gaye  notice  of  iheir  intention  to  in- 
trodace  proof  of  sereral  matters,  some  of  which  did  not  concern  tbe  meas* 
^  nrement ;  to  which  tbe  engineer  of  the  board  objected ;  and  the  aibltratioo 
fell  through.  Hdd,  that  the  settlement  and  receipt  bound  the  oontractois 
as  an  accord  and  satisfaction,  and  tliey  could  not  maintain  a  suit  upon  the 
original  contract  to  recorer  further  compensation  for  the  work. 

Appeal  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Mississippi. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  iP.  Branham  for  the  appellants. 
Mr.  Hekry  T.  Mhtt  for  the  appellee. 

i){B.  Justice  Gray  delivered  the  opinion'  of  the  court 
This  is  an  appeal  by  ^  William  L.  Hemingway,  Treasurer  of 
the  State  of  Mississippi,  and  Sylvester  Gwinn,  Auditor  of  said 
State,  and  ex  officio  the  Levee  Board  of  Mississippi  District 
Namber  One/!  from  a  final  decree  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Mississippi  upon  a 
bill  in  equity  for  the  specific  performance  of  a  contract  filed  in 
that  court  on  the  28d  of  February,  1878,  by  Hiram  A.  Partee, 
a  citizen  of  Tennessee,  and  Jephthah  W.  Stansell,  a  citizen  of 
Arkansas,  copartners  under  the  name  of  Partee  &  Stansell  (of 
whom  the  appellee  is  the  survivor),  against  the  Levee  Boiud 
of  Mississippi  District  Number  One,  and  the  five  persons  con- 
stituting that  board. 

By  an  act  of  the  legislature  of  the  State  of  Mis8issip{>i  of 
March  17, 1871,  entitled  *'  An  Act  to  redeem  and  protect  from 
overflow  from  the  river  Mississippi  certain  bottom  lands  herein 
described,"  this  board,  consisting  of  commissioners  to .  be  ap- 
pointed by  the  supervisors  of  Tunica  and  four  other  counties 
respectively,  was  incorporated  for  the  purpose  of  constructing, 
repairing,  and  maintaining  levees  along  a  part  of  the  Mississippi 
River;  its  domicile  was  fixed  at  the  county  seat  of  Tunica 
County,  in  the  Northern  District  of  Mississippi ;  and  it  was 
authorized  to  appoint  a  secretary  and  treasurer,  and  to  let  oat 
and  contract  for  the  constructiou  of  the  works,  and  to  issu^ 
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Dutiable  bonds  to  the  amount  of  $1,000^000,  and  to  sell  and 
negotiate  them  in  any  market,  bat  not  at  a  greater  rate  of  dis- 
count than  ten  per  cent. 

This  suit  was  brought  upon  a  contract  made  by  the  board 
with  the  plaintiffs  for  the  construction  of  certain  levees.  While 
it  was  pending,  on  the  11th  of  April,  1876,  the  legislature  of 
Mississippi  passed  an  act,  entitled  ^^Au  Act  to  abolish  the 
Levee  Board  of  District  Number  One  and  to  pay  the  debts  o;' 
said  board;"  and  enacting  that  the  ofBces  of  cpmrnisrioners, 
secretary,  and  treasurer  of  Levee  District  Number  One,  as  ex- 
isting under  the  statute  of  1871,  be  abolished ; «  and  that  the 
Auditor  of  Publio  Accounts  and  the  Treasurer  of  the  State  be 
constituted  and  appointed  the  Levee  Board  of  District  Num- 
ber One,  ex  offieio^  and  discharge  all  the  duties  of  the  Levee 
Board  and  of  the  secretary  and  treasurer  of  the  same ;  ^^  it  be- 
ing the  intent  and  purpose  of  this  act  to  substitute  the  Auditor 
of  the  State  and  the  Treasurer  thereof,  ex  officio^  as  such  com- 
missioners, secretary,  and  treasurer,  in  place  and  stead  of  the 
Board  of  Levee  Commissioners,  secretary,  and  treasurer  of 
Levee  District  Number  One,  now  in  office ; "  and  that  ^^  the 
auditor  and  treasurer  shall  have  full  power  to  settle  up,  under 
the  laws  now  in  force,  the  unfinished  business  of  the  said  Levee 
Board  of  District  Number  One,  and  to  pay  any  outstanding 
liabilities  of  the  same  in  such  funds  as  may  be  applicable  to 
the  same." 

The  defendant  thereupon  moved  to  dismiss  the  bill,  because 
by  this  statute  the  levee  board  had  been  abolished,  and  was  no 
longer  capable  of  suing  or  being  sued.  The  court  overruled 
this  motion,  and  allowed  the  plaintiffs  to  file  a  bill  of  revivor 
against  the  auditor  and  treasurer  (both  of  whom  resided  at 
Jackson  in  the  Southern  District  of.  Mississippi),  as  constitut- 
ing the  Iievee  Board  of  District  Number  One,  and,  after  due 
pleadings  and  proofs,  entered  the  final  decree  against  the  levee 
board,  from  which  this  appeal  is  taken. 

The  appellee  now  moves  to  dismiss  the  appeal,  because  it  is 
the  appeal  of  Hemingway  and  Owinn  only,  and  not  of  the  levee 
board.  But  we  are  of  opinion  that  this  motion,  and  the  motion 
made  in  the  court  below  to  dismiss  the  bUl,  are  equally  ground- 
less. 
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The  statute  of  1876,  while  it  abolished  the  offices  of  the 
commissioners  who  previously  constituted  the  corporation  of 
the  levee  board,  did  not  dissolve  or  extinguish  the  corporation, 
but  merely  substituted  the  State  Treasurer  and  the  Auditor  of 
Accounts  as  the  members  of  that  corporation.  The  suit  might 
therefore  be  prosecuted  against  the  levee  board  as  a  corpora- 
tion, notwithstanding  the  change  in  its  members ;  and  a  bill 
of  refvivor  having  been  allowed  to  be  filed  for  that  purpose,  it 
need  not  be  considered  whether  any  revivor  was  requisite. 
The  fact  that  the  new  members  reside  in  another  district  is 
immaterial.  A  court  which  has  once  acquired  jurisdiction  of 
a  suit  does  not  lose  it  by  a  change  of  domicile  of  the  parties, 
and  may,  when  the  suit  is  of  a  nature  that  survives,  bring  in 
the  representatives  or  successors  of  a  party  who  has  died  or 
ceased  to  exist,  without  regard  to  their  domicile. 

The  levee  board,  being  the  defendant  in  the  suit,  might 
appeal  from  the  final  decree ;  and  the  appeal  taken  by  Hem- 
ingway and  Gwinn,  describing  themselves  not  only  by  their 
individual  names  and  as  treasurer  and  auditor  respectively,  but 
also  as  ex  officio  the  levee  boaixl,  is  the  appeal  of  the  board. 

It  follows  that  the  motion  to  dismiss  the  bill  because  of  the 
passage  of  the  statute  of  1876  was  rightly  denied  by  the  court 
below;  and  that  the  motion  to  dismiss  the  appeal  must  be 
overruled  by  this  courts 

The  evidence  shows  that  the  board,  under  the  authority  con- 
ferred by  its  act  of  incorporation,  advertised  for  written  bids 
for  contracts  to  do  the  work ;  that  the  plainti&  made  a  bid 
accordingly  for  the  work  on  certain  parts  of  the  levees  at  speci- 
fied prices  by  the  cubic  yard,  payable  in  bonds  at  ninety  cents 
to  the  dollar,  or  ten  per  cent  discount ;  that  this  bid  was  ac- 
cepted by  the  board,  and  on  the  28th  of  September,  1871,  a 
contract  in  writing  was  signed  by  the  parties,  by  which  the 
plaintiffs  agreed  to  do  the  work  according  to  the  specifications, 
and  to  the  satisfaction  and  acceptance  of  the  chief  engineer  of 
the  board ;  the  board  agreed  to  pay  them  in  bonds  the  prices 
named  in  the  bid,  four-fifths  on  monthly  estimates  by  its  engi- 
neer of  the  relative  value  of  the  work  done,  and  the  rest  on 
the  final  completion  of  the  work,  the  engineer's  acceptance 
thereof,  and  estimate  of  the  quantity,  character,  and  vaioe  of 
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the  work  done,  and  the  plaintiffs'  release  under  sefil  of  all  de- 
mands arising  under  the  contract ;  and  it  was  mutually  agreed 
that  the  decision  of  the  chief  engineer  should  be  final  and  con- 
clusiTe  in  any  dispute  which  might  aris^  between  the  parties 
to  this  contract.  It  further  appears  that  afterwards,  and  to 
carry  out  the  intention  of  the  parties  at  the  time  of  signing  the 
contract,  the  board,  at  the  plaintiffs'  requebt,  caused  to  be  in- 
terlined therein,  after  the  word  ^  bonds,**  the  words  ^^  at  the 
rate  of  ninety  cents  on  the  dollar ;  **  and  that  monthly,  during 
the  progress  of  the  work,  four*fifths  of  the  engineer's  estimates 
of  the  amount  of  work  done  were  paid  for,  at  the  prices  stipu* 
lated  in  the  contract,  in  bonds  at  that  rate. 

Thd  board,  in  its  answer  and  by  a  cross-bill,  contended  that 
the  plaintiffs  had  been  largely  overpaid,  because  the  prices 
agreed  on  greatly  exceeded  the  prices  at  which  the  work  could 
be  done,  and  was  done  by  sub-contractors,  for  cash;  and 
because  the  issue  of  bonds  at  ninety  cents  on  the  dollar  in 
payment  of  those  prices  was  in  effect  a  negotiation  of  the 
bonds  at  a  greater  rate  of  discount  than  ten  per  cent.  But  the 
board  had  authority  to  make  contracts,  and  consequently  to 
agree  upon  the  compensation  for  the  work ;  being  authorized 
to  issue  bonds,  it  might  issue  them  directly  to  the  plaintiffs ; 
and  the  prices  agreed  to  be  paid,  as  well  as  the  rate  at  which 
the  bonds  should  be  taken,  corresponded  to  the  original  bid 
made  by  the  plaintiffs  and  accepted  by  the  board,  as  well  as  to 
the  terms  deliberately  adopted  in  the  formal  contract  The 
suggestion  that  this  course  was  pursued  with  the  purpose  of 
fraudulently  evading  the  restriction  of  the  statute  is  unsup- 
ported by  proof;  and  there  is  no  evidence  that  the  funds  neces* 
sary  to  repair  the  levees  could  have  been  obtained  in  any  other 
manner.  This  position  of  the  levee  board  therefore' cannot  be 
maintained,  and  to  that  extent  the  decree  of  the  District  Court 
must  be  affirmed. 

But  the  remaining  question  in  the  case  presents  greater  diffi- 
culties. The  facts,  as  disclosed  by  the  record,  appear  to  us  to 
be  as  follows :  — 

After  the  plaintiffs  had  completed  the  work,  W.  R.  Eirk- 
patrick,  the  chief  engineer  of  the  board,  who  had  superintended 
the  wdrk,  made  a  final  estimate  of  its  quantity,  character,  and 
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valae.  The  board,  being  dissatisfied  with  his  estimate,  dis- 
charged him,  and  caased  the  work  to  be  remeasured  bj 
B.  Mickle,  a  special  engineer  (afterwards  appointed  chief 
engineer),  whose  estimates  showed  a  much  smaller  sum  to  be 
due  to  the  plaintiffs.  The  board  thereupon  refused  to  pay  the 
amount  due  according  to  Kirkpatrick*s  estimates,  and,  after 
some  controversy  and  negotiation,  settled  the  claim  by  paying 
the  plaintiffs  (47,800,  the  amount  found  due  by  Mickle,  and 
the  plaintiffs  signed  and  gave  them  a  receipt  in  these  terms: 
^^  Memphis,  June  18, 1872.  Received  of  A.  R.  Howe,  Treas- 
urer Mrssissippi  Levee  Board  District  Number  One,  forty-seven 
thousand  eight  hundred  dollars  on  account  of  work  on  levee, 
the  same  being  in  full  oi  all  demands  to  date." 

The  plaintiffs  in  their  bill  allege  that  this  receipt  was  fraudu- 
lently and  oppressively  extorted  by  the  levee  board,  and  was 
signed  by  the  plaintiffs  under  protest.  Biit  the  only  evidence 
to  support  their  all^ation  is  the  testimony  of  Stansell  himself, 
and  he  on  cross-examinatiou  admitted  that  he  did  not  know 
much  about  the  matter,  as  Partee  attended  to  the  money  trans- 
actions of  the  firm ;  and  his  testimony  is  met  and  controlled 
by  the  explicit  denial  in  the  answer  of  the  board  upon  the  oath 
of  two  of  its  members,  as  well  as  by  the  recitals  of  an  agree- 
ment under  seal,  made  between  the  board  of  the  first  part  and 
the  plaintiffs  of  the  second  part  on  the  4th  of  October,  1872, 
the  important  portions  of  which  are  as  follows :  ^^  Whereas  said 
party  of  the  first  part  have  heretofore  made  full  and  complete 
settlement  for  all  work  done  on  said  levee  by  said  party  of  the 
second  part,  as  evidenced  by  their  receipt  acknowledging  the 
same ;  and  said  party  of  the  second  part  do  now  come  forward 
and  complain  that  injustice  was  done  them  in  said  settlement; 
and  it  being  the  desire  of  the  party  of  the  first  part  to  do  full 
justice  to  all  men,  it  is  hereby  agreed  that  the  party  of  the 
second  part  shall  designate  an  engineer,  who  shall  proceed  with 
the  chief  engineer  of  this  board  to  measure  all  work  done  by 
said  party  of  the  second  part  on  said  levee,  and  render  to  the 
partiAA  to  this  agreement  an  estimate  of  the  amount  due  to  the 
party  of  the  second  part  for  such  work,  according  to  the  con- 
tracts entered  into  for  the  completion  of  the  same.  And  it  is 
further  agreed  that,  should  said  estimate  exceed  the  estimate 
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made  by  the  special  engineer  of  thb  board,  in  the  montb  of 
June,  1872,  the  party  of  the  first  part  shall  pay  to  said  Partee 
and  Stansell,  party  of  the  second  part,  the  amount  of  such  ex- 
cess, and  all  the  expenses  of  this  measurement  shall  be  borne 
by  the  board.  But  if  the  said  estimate  shall  be  less  than  the 
estimate  of  the  said  special  engineer  in  June,  1872,  then  said 
party  of  the  second  part  shall  refund  to  said  party  of  the  first 
part  the  amount  of  such  deficit,  and  pay  all  the  expenses  of 
this  measurement"  *^It  is  further  agreed  that  the  party  of 
the  second  part  shall  designate  an  engineer,  which  engineer 
shall  itoggest  a  third  engineer,  who  shall  be  acceptable  to  the 
chief  engineer  of  this  board,  and  the  said  engineers  so  selected 
shall,  with  the  chief  engineer  of  this  board,  constitute  a  board 
of  arbitrament  for  the  adjustment  of  all  questions  of  difference, 
the  agreement  of  any  two  to  be  final.  In  the  adjustment  of 
questions  pertaining  to  this  measurement,  the  contractors  shall 
have  the  privilege  of  introducing  all  proper  evidence,  oral  Or 
written,  of  notes,  profiles,  or  other  evidence ;  which  testimony 
may  be  rebutted  by  the  president  of  the  board.  This  testi- 
mony being  allow<ed  to  give  the  engineer  information  as  to  the 
fills  or  any  other  fact  not  perceptible  to  the  engineers;  to  whi(c;h 
testimony  the  engineers  shall  give  such  weight  as  they  may 
think  the  same  entitled  to  receive.'' 

On  the  12th  of  December,  1872,  the  parties  signed  a  further 
agreement,  stating  that  Mickle  on  the  part  of  the  levee  board, 
George  B.  Fleece  on  the  part  of  the  plaintiffs,  and  R.  L.  Cobb, 
designated  by  Fleece  with  the  consent  of  Mickle,  constitute 
the  board  of  arbitrament  referred  to  in  the  agreement  of  Oct 
4,  1872 ;  and  establishing  rules  to  govern  that  board  in  ad- 
justing all  matters  brought  before  them,  one  of  which  rules 
was  as  follows :  ^^  Inasmuch  as  by  the  terms  of  said  agreement 
the  first  party  can  only  rebut  the  testimony  introduced  by  the 
second  party,  it  is  agreed  that  the  said  second  party  shall,  before 
further  proceeding  with  the  measurement,  notify  the  first  party 
in  writing  what  points  they  expect  to  prove  arid  the  character 
of  the  evidence  proposed,  so  that  the  said  first  party  may  be 
ready  with  the  rebutting  evidence." 

On  the  same  day,  the  plaintiffs  gave  notice  in  writing  to  the 
levee  board  that  they  would  introduce  proof  before  the  board 
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of  arbitration  upon  twelve  different  matters,  including  tbeee 
three:  ^^4tb.  The  clause  in  the  contract  touching  shrinkage, 
its  meaning,  and  the  adjudication  of  that  question  by  the  chief 
engineer  of  your  board  prior  to  and  about  simultaneous  with 
the  signing  of  the  original  contract."  ^^  9th.  The  dcunage  done 
to  us  by  the  repeated  refinishing  of  work  under  orders  of  your 
engineera."  **  11th.  The  delay  of  a  final  estimate,  of  various 
payments,  and  the  damage  to  us  arising  therefrom." 

On  the  next  day,  Mickle  wrote  a  letter  to  Fleece,  banning 
thus :  ^*  In  arranging  the  pi*eliminaries  to  our  organization  as 
a  board  of  arbitrament  on  the  question  of  difference  between 
the  levee  board  of  this  district  and  Messrs.  Partee  and  Stan- 
sell,  I  am  notified  t^at*claims  will  be  made  and  testimony 
offered  clearly  in  contnavention  of  the  terms  of  the  agreement 
from  which  our  authority  is  to  emanate,  and  as  such  proceed- 
ing would  render  our  decision  ulisatisfactory  and  void,  I  cannot 
proceed  furdier  in  the  matter  unless  it  is  distinctly  understood 
that  the  following  provisions  of  the  contracts  and  agreements 
entered  into  by  the  said  parties,  and  on  which  our  authority  is 
understood  to  be  based,  shall  be  strictly  observed."  He  pro- 
ceeded to  point  out  that  the  agreement  of  Oct.  4, 1872,  did  not 
permit  any  evidence  to  be  introduced  except  in  relation  to  the 
measurement  of  levees ;  and  also  stated  the  substance  of  the 
following  provisions  in  the  specifications  annexed  to  the  origi- 
nal contract :  ^^  Nothing  will  be  paid  for  settling,  bat  its  cost 
will  be  included  in  the  price  paid  for  the  levee,  as  estimated 
up  to  true  gradCi  If  the  levee  be  found  deficient  in  height, 
slopes,  or  base,  or  not  to  have  the  full  settling  on  top  and 
slopes,  the  contractor  must  go  over  it  immediately  and  correct 
all  deficiencies,  when  the  engineer  in  chai-ge  will  run  a  test- 
level  over  it  to  see  that  all  is  right."  ^^  All  ^^ii^ago  oi"  injury 
to  the  work,  resulting  from  flood  or  .other  cause,  shall  be  sus- 
tained by  the  contractor  until  finished  and  received  by  the 
chief  engineer ;  and  no  work  shall  be  received  until  fully  and 
completely  finished  in  accordance  with  the  above  specifica- 
tions." 

To  thi^  letter  Fleece  immediately  replied,  contending  that 
the  board  of  arbitrament  was  already  organized,  and  declining 
to  discuss  in  advance  any  point  likely  to  come  before  it.    A 


Oct  1882.]  Hekinoway  v.  Stansell.  407 

correspondence  of  six  weeks  ensued  between  Mickle  and  Fleece, 
in  the  course  of  which,  after  much  dispute  upon  the  question 
whether  Cobb  had  been  in  due  form  accepted  as  one  of  the 
arbitrators,  Fleece  designated  him  anew  in  writing.  Mickle 
declined  to  accept  him«  Fleece  offered  Mickle  the  choice  of 
either  of  several  other  persons  in  Cobb*s  stead,  and  the  corre- 
spondence ended  in  Mickle's  insisting  on  the  objections  made  in 
his  letter  of  Dec.  18, 1872,  and  in  the  plaintiffs'  abandoning 
the  arbitration. 

The  court  below  was  of  opinion  that  the  receipt  in  full  of 
the  18th  of  June  had  been  wholly  set  aside  by  the  agreement 
of  the  4th  of  October,  and  that  the  arbitration  under  this  agree- 
ment had  failed  by  the  fault  of  the  defendant;  and  entered 
a  decree  for  the  plaintiffs  according  to  the  final  estimate  of 
Kirkpatrick. 

We  cannot  concur  either  in  the  reasons  or  in  the  result.  In 
oiir  view,  the  effect  of  the  agreement  of  the  4th  of  October, 
1872,  was  to  recognize  that  there  had  been  a  settlement  in  full 
between  the  parties,  of  the  amount  due  from  the  levee  board 
to  the  plaintiffs,  which  bound  both  parties  as  an  accord  and 
satisfaction ;  and  to  agree  to  open  that  settlement  to  this  ex- 
tent only:  Three  engineers,  to  be  appointed  as  therein  pro- 
vided, should  measure  the  work  done  by  the  plantiSs.  If  their 
estimate  should  differ  from  the  estimate  of  Mickle,  according 
to  which  the  settlement  had  been  made,  the  difference  should 
be  paid  by  the  board  or  refunded  by  the  plaintiffs.  The  stipu- 
lation that  the  three  engineers  should  ^^  constitute  a  board  of 
arbitrament  for  the  adjustment  of  all  questions  of  difference  '* 
was  necessarily  limited  to  questions  of  difference  in  relation  to 
the  subject  to  be  referred  to  them.  If  such  measurement  by 
the  arbitrators  should  not  nM>dify  the  estimate  of  work  done, 
or  if  the  arbitration  should  fail  without  fault  of  the  levee 
board,  the  settlement  stood. 

The  evidence,  the  substance  of  which  is  above  recited,  satis- 
jQes  us  that  the  arbitration  did  not  fail  by  any  fault  on  the 
part  of  the  levee  board,  but  by  reason  of  the  persistent  attempts 
of  the  plaintiffs,  against  the  steady  opposition  of  the  levee 
board,  to  introduce  evidence  before  the  board  of  arbitrament, 
not  limited  to  the  question  of  measurement,  which  was  the 
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only  matter  to  be  sabmitted  to  this  boards  but  touching  other 
matters  'which  had  been  concluded  by  the  contracts  executed 
and  the  settlement  made  between  the  parties. 

The  result  is,  that  the  decree  below  must  be  reversed,  and 
the  case  remanded  with  directions  to  enter  a  decree 

Diamisainff  the  bSL 
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Certain  questions,  covering  oulyjL  part  of  the  material  issues  of  fact,  were  pro- 
pounded to  the  jury,  who  returned  them  with  the  answers  thereto,  as  a  special 
verdict  The  judgment  against  the  defendant  recites  that  it  was  rendered 
"  upon  the  special  verdict  of  the  jury,  and  facts  conceded  or  not  disputed 
upon  the  trial."  The  record  does  not  disclose  the  evidence,  and  no  general 
verdict  was  rendered.  Held,  that  the  judgment,  not  being  sustained  by  {be 
special  verdict,  must  be  reversed  and  a  new  trial  ordered. 

Brbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the  coun;. 

Mr.  Luther  S,  Dixon  for  the  plaintiffs  in  error. 
Mr.  Henry  M,  Finch  for  the  clefendants  in  error. 

Mr.  Justice  Hablan  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  Easton  and  Bigelow  against  Hodges  and 
Smith  to  recover  damages  for  the  alleged  conversion  of  certain 
wheat,  stored,  in  separate  bins,  in  the  warehouse  of  William 
H.  Valleau,  in  Decorah,  Iowa. 

The  complaint  contains  two  counts.  The  first  proceeds 
upon  the  gi'ound  that  the  wheat,  when  so  converted,  waa.  die-- 
property  of  the  plaintiffs.  The  second  avers  that,  during  the 
winter  and  spring  of  1876,  the  First  National  Bank  of  Deco- 
rah, Iowa,  discoi'n^od  notes  and  drafts  for,  and  loaned  money 
to,  said  Valleau,  upon  the  security  of  a  large  quantity  of  wheat 
delivered  to  the  bank,  of  which  he,  Valleau,  was  then  the 
owner  and  had  the  possession,  and  which  was  stored,  in  sep- 
arate bins,  in  a  warehouse  in  Decorah,  Iowa;  that  thereby 
the  wheat  became  the  property  of  the  bank;  that  subse- 
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qaently,  in  April  and  May,  1876,  Vallean,  without  repaying 
such  loans  and  discounts,  and  without  the  knowlec^  and  con- 
sent of  the  bank,  wrongfully  and  tortiously  took  and  removed 
the  wheat  from  the  warehouse  and  from  the  possession  of  the 
bank,  shipped  it  to  the  defendants,  at  Milwaukee,  by  whom  it 
was  wrongfully  and  tortiously  received  and  sold,  and  the  pro- 
ceeds converted  to  their  own  use ;  that  no  part  of  the  moneys, 
so  loaned  and  advanced,  has  ever  been  paid  by  Valleau,  or  by 
any  one  for  him;  that,  prior  to  this  suit,  the  bank  sold,  as- 
signed, and  transferred  its  right,  title,  and  interest  in  the 
wheat,  and  all  right  of  action  to  recover  the  same  or  its  value, 
of  which  assignment  the  defendants  had  notice  before  this  ac- 
tion ;  and  lastly,  that,  prior  to  the  commencement  of  the  action, 
the  bank  and  the  plaintiffs  had  each  demanded  from  the  de- 
fendants the  delivery  of  the  wheat,  but  they  had  refused  to 
deliver  it,  or  any  part  thereof,  either  to  the  bank  or  to  plain- 
tiffs. 

The  answer  denies,  generally,  ^*  each  and  every  allegation, 
statement,  matter,  fact,  and  thing  in  the  complaint,  set  forth, 
alleged,  and  contained.*' 

The  record  states  that  the  jury,  impanelled  and  sworn  to  try 
the  issues,  *^  rendered  a  special  verdict  in  answer  to  the  ques- 
tions propounded  by  the  court."  The  questions  so  propounded, 
with  the  answers  thereto,  were  made  the  special  verdict.  The 
jury  having  been  discharged,  the  plaintiffs,  by  counsel,  moved 
for  judgment  upon  the  special  verdict  for  the  value  of  the 
wheat  wrongfully  converted  by  defendants,  or  for  such  damages 
as  the  court  should  adjudge,  and  for  such  other  and  further  re- 
lief as  might  be  granted  in  the  premises.  On  a  later  day  the 
defendants  moved  to  set  aside  the  special  verdict  and  grant  a 
new  trial,  upon  the  ground,  among  others,  that  the  special  ver- 
dict "does  not  contain  findings  upon  the  material  issues  in 
the  case." 

These  motions  were  heard  together,  and  it  was  ordered  by 
the  court  "  that  the  motion  of  defendants  for  a  new  trial  be, 
and  is  hereby,  overruled,  and  that  the  motion  of  the  plaintiffs 
for  judgment  upon  the  special  verdict  of  the  jury,  wii  facts  eon- 
ceded  or  not  disputed  upon  the  trials  be,  and  is  hereby,  granted." 
The  damages  were  assessed  by  the  court  at  $12,554.89,  for 
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\?hich  sura  judgment  was  entered  against  the  defendants.    From 
that  judgment  this  writ  of  en*or  is  prosecuted. 

Under  the  Code  of  Practice  of  Wisconsin  the  answer  in  this 
case  puts  in  issue  every  material  allegation  in  the  complaint 
2  Taylor's  Stat.  Wis.,  1871,  p.  1439.  And  since,  by  sect 
.914  of  the  Revised  Statutes,  the  practice,  pleading,  forms,  and 
modes  of  proceeding,  in  civil  causes,  other  than  equity  and  ad- 
miralty causes,  in  the  Circuit  and  District  Courts  of  the  United 
States,  must  conform,  as  near  as  may  be,  to  the  practice,  plead- 
ings, forms,  and  modes  of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  in  the  State  within  which 
such  Circuit  or  District  Courts  are  held,  it  was,  as  conceded  in 
argument  here,  incumbent  upon  the  plaintiff  to  prove  at  the 
trial,  among  other  things,  that  the  bank  had  sold,  assigned, 
and  transferred  all  title  and  interest  in  the  wheat,  and  thereby, 
also,  a  right  to  recover  it  or  its  value.  No  bill  of  exceptions 
was  taken  showing  the  evidence  introduced  by  either  party, 
nor  was  there  a  general  verdict.  Having  regard  alone  to  the 
questions  and  answers  propounded  to  the  jury,  it  is  clear  that 
the  plaintiffs  did  not  prove  their  case,  as  made  by  the  first 
count,  which  proceeded  upon  the  ground  that  the  wheat  was 
their  property.  It  is  equally  clear  that  there  was  no  finding 
uix>n  the  issue,  raised  by  the  second  count,  as  to  the  all^;ed 
assignment  by  the  bank  to  them.  No  question  was  propounded 
upon  that  subject,  nor  was  that  point  covered  by  the  written 
stipulation  as  to  the  amount  of  freight  and  the  value  of  the 
wheat.  We  infer  from  the  oral  statement  of  counsel  for  the 
plaintiffis,  that,  at  the  trial  below,  the  assignment  by  the  bank 
was  conceded,  and  that  the  final  judgment  was  based,  in  part, 
upon  that  concession.  But  in  that  representation,  counsel  who 
appeared  in  this  court  for  the  defendants  —  but  who  did  not 
participate  in  the  trial  —  did  not  feel  authorized  to  concur. 
Looking,  therefore,  as  we  must,  to  the  case  as  disclosed  by  the 
record,  we  are  constrained  to  hold  that  the  answers  to  the 
special  questions  propounded  by  the  court,  being  silent  as  to 
the  assignment  by  the  bank,  did  not  furnish  a  basis  for  judg- 
ment in  favor  of  the  plaintiffs.  Without  proof  upon  that 
point,  they  were  not  entitled  to  judgment  upon  the  second 
count.    In  PatUrsan  v.  United  States^  2  Wheat.  221,  it  was 
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said,  that  if  it  appeared  to-  the  conrt  of  origiDal  jurisdiction, 
or  to  the  appellate  court,  that  the  verdict  was  confined  to  a  part 
only  of  the  matter  in  issue,  no  judgment  could  be  rendered 
upon  it.  In  Barnes  v.  Williams^  11  Wheat  415,  the  claim  of 
the  plaintiff  being  founded  upon  a  bequest  of  certain  slaves,  it 
•  was  essential  to  a  recovery,  at  law,  that  the  assent  of  the  execu- 
tor to  the  legacy  should  be  proved.  This  court,  speaking  by  Mr. 
Chief  Justice  Marshall,  said :  *'  Although  in  the  opinion  of  the 
court  there  was  sufficient  evidence  in  the  special  verdict  from 
which  the  jury  might  have  found  the  fact,  yet  they  have  not 
found  it,  and  the  court  could  not,  upon  a  special  verdict,  intend 
it.  The  Special  verdict  was  defective  in  stating  the  evidence 
of  the  fact,  instead  of  the  fact  itself.  It  was  impossible,  there- 
fore, that  a  judgment  could  be  pronounced  for  the  plaintiff.*' 

But  it  is  suggested  that  the  final  judgment,  upon  its  face, 
shows  that  it  was  not  based  exclusively  on  answers  to  the  spe- 
cial questions,  and  the  stipulation  by  the  parties  as  to  the 
amount  of  freight  and  value  of  wheat ;  but  also  *^  upon  facts 
conceded  or  not  disputed  upon  the  trial."  Although  this  court 
is  not  informed  by  the  record  as  to  what  those  conceded  and 
undisputed  facts  are,  it  is  insisted  that  we  should  presume,  in 
support  of  the  judgment,  that  they  were,  in  connection  with 
the  facts  specially  found,  sufficient  to  justify  the  action  of  the 
court  below.  This  position,  it  is  contended,  is  sustained  by 
numerous  decisions  of  the  Supreme  Court  of  Wisconsin,  upon 
the  subject  of  general  and  special  verdicts,  as  defined  and  regu* 
lated  by  the  laws  of  that  State  in  force  when  this  action  was 
tried. 

It  is  not  necessary,  in  this  opinion,  to  enter  upon  an  exami- 
nation of  those  decisions,  or  to  consider  how  far  the  local  law 
controls  in  determining  either,  the  essential  requisites  of  a  spe- 
cial verdict  in  the.  courts  of  the  United  States,  or  the  conditions 
under  which  a  judgment  will  be  presumed  to  have  been  sup- 
ported by  facts  other  than  those  set  out  in  a  special  verdict 
The  difficulty  we  have  arises  from  other  considerations.  The 
record  discloses  that  the  jury  determined  a  part  of  the  facts, 
while  other  facts,  upon  which  the  final  judgment  was  rested, 
were  found  by  th&  court  to  have  been  conceded  or  not  disputed. 
If  we  should  presume  that  there  were  no  material  facts  consid- 
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ered  by  the  court  beyond  those  found  in  the  answers  to  special 
questions,  then,  as  we  have  seen,  the  facts  found  do  not  aathor^ 
ize  the  judgment.  If,  on  the  other  hand,  we  should  adjadge  it 
to. have  been  defendants'  duty  to  preserre  the  evidence  in  a  bill 
of  exceptions,  and  that,  in  deference  to  the  decisions  of  the 
State  court,  it  should  be  presumed  that  the  *^  facts  conceded  or 
not  disputed  at  the  trial "  were,  in  connection  with  the  facts 
ascertained  by  the  jury,  ample  to  support  the  judgment,  we 
then  have  a  case  at  law,  which  the  jury  were  sworn  to  try,  de- 
termined, as  to  certain  material  facts,  by  the  court  alone,  with- 
out a  waiver  of  jury  trial  as  to  such  facts.  It  was  the  province 
of  the  jury  to  pass  upon  the  issues  of  fact,  and  the  right  of  the 
defendants  to  have  this  done  was  secured  by  the  Constitution 
of  the  United  States.  They  might  have  waived  that  right, 
but  it  could  not  be  taken  away  by  the  court.  Upon  the  trial, 
if  all  the  facts  essential  to  a  recovery  were  undisputed,  or  if 
they  so  conclusively  established  the  cause  of  action  as  to  have 
authorized  the  withdrawal  of  the  case  altogether  from  the  jury, 
by  a  peremptory  instruction  to  find  for  plaintiffs,  it  would  still 
have  been  necessary  that  the  jury  make  its  verdict,  albeit  in 
conformity  with  the  order  of  the  court.  The  court  could  not, 
consistently  with  the  constitutional  right  of  trial  by  jury,  sub- 
mit a  part  of  the  facts  to  the  jury,  and,  itself,  determine  the 
remainder  without  a  waiver  by  the  defendants  of  a  verdict  by 
the  jury.  In  civil  cases,  other  than  those  in  equity  and  admi- 
ralty, and  except  where  it  is  otherwise  provided  in  bankruptcy 
proceedings,  ^*  the  trial  of  issues  of  fact "  — ^  that  is,  of  all  the 
material  issues  of  fact  —  ^^  in  the  Circuit  Courts  shall  be  by 
jtfry,"  unless  the  parties,  or  their  attorneys  of  record,  stipulate 
in  writing  for  the  waiver  of  a  jury.  Rev.  Stat.,  sects.  648, 649. 
There  is  no  such  stipulation  in  this  case,  and  there  is  nothing 
in  the  record  from  which  such  stipulation  or  waiver  may  be  in- 
ferred. It  has  been  often  said  by  this  court  that  the  trial  by 
jury  is  a  fundamental  guarantee  of  the  rights  and  liberties 
of  the  people.  Consequently,  every  reasonable  presumption 
should  be  indulged  against  its  waiver.  For  these  reasons  tbe 
judgment  below  must  be  reversed. 

One  other  point  discussed  by  counsel  for  defendants  in  error 
must  be  noticed.     He  insisted  that  tiie  order  of  reversal,  if  one 
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be  made,  should  be  accompanied  by  a  direction  to  the  court 
below  to  restrict  the  next  trial  to  such  issues  atf  are  not  cov* 
ered  by  the  answers  of  the  jury  to  special  questions.  In 
support  of  this  position,  we  have  been  referred  to  several  adju- 
dications which  seem  to  rec(^nize  the  authority  of  the  court, 
when  setting  aside  a  judgment,  to  restrict  the  subsequent  trial 
to  such  issues  as  were  not  passed  upon  by  the  jury  at  the  first 
trial.  Whether  this  contention  be  sound  or  not,  we  need  not 
now  determine,  for  the  reason  that  the  grounds  upon  which  it 
rests  have  no  existence,  where,  as  here,  the  case,  as  to  the 
issues  triable  by  jury,  was  not  submitted  to  the  jury  in  the 
mode  required  by  law.  There  is,  then,  no  alternative  but  to 
reverse  the  judgment,  with  directions  that  a  trial  be  had  upon 

all  the  material  issues  of  fact ;  and  it  is 

So  ordered* 


Wai^keb's  Exegutobs  v.  United  States. 

On  the  12th  of  April,  1866,  A.,  a  resident  of  Memphis,  purchased,  in  Mobile, 
from  B.,  a  resident  of  that  city, — both  cities  being  then  in  the  occupancy 
of  the  national  forces,  —  cotton,  which  was  then  in  the  military  lines  of  the 
insurgent  forces,  in  Alabama  and  Mississippi,  the  inhabitants  whereof  had 
been  declared  to  be  in  Insurrection.  Between  June  30  and  December  1  of 
that  jear  a  portion  of  the  cotton  —  while  it  was  in  the  hands  of  tlie  planters 
from  whom  it  had  been  originally  purchased  by  the  Confederate  gorem- 
ment,  the  agent  of  which  had  sold  it,  in  Mobile,  to  B.  on  the  6th  of  April  — 
was  aehsed  by  treasury  agents  of  the  United  States  and  sold.  The  proceeds 
were  paid  into  the  treasury,  and  A.  sued  to  recover  them.  Held,  that  his 
purchase  being  in  Tiolation  of  law,  no  right  arose  therefrom  which  can  be 
enforced  against  the  United  States. 

Appeal  from  the  Court  of  Claims. 

In  this  action,  brought  under  the  act  of  March  12,  1863, 
c.  120,  commonly  known  as  the  Captured  and  Abandoned 
Property  Act,  the  appellants  seek  to  recover  from  the  United 
States  the  net  proceeds  (alleged  to  be  at  least  (600,000)  of 
idertahi  cotton,  seized  and  sold  by  the  agents  of  the  Treasury 
Department  in  the  year  1865.  The  petition  having  been  dis- 
missed by  the  Court  of  Claims,  this  appeal  was  taken. 
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The  facts  as  found  by  that  court  are  substantially  these: 
Prior  to  the  year  1865,  John  Scott,  the  chief  agent  for  produce- 
loan  for  the  Confederate  government  in  Alabama  and  East 
Mississippi,  purchased  there  at  different  times,  and  of  different 
planters  3,405  bales  of  cotton,  taking  from  the  planter,  on  each 
purchase,  a  receipt  and  agreement  in  the  following  form :  — 

^  State  of  Mississippi, 

**  County  of  ^  toum  or  post^ffice 

<<  November  27, 1862. 

*^The  undersigned,  having  sold  to  the  Confederate  States  of 
America,  and  received  the  value  of  the  same  in  bonds,  the  receipt 
whereof  is  hereby  acknowledged,  one  hundred  and  thirty-five  bales 
of  cotton,  marked,  numbered,  and  classed  as  in  the  margin,  which 
is  now  deposited  at  plantation,  hereby  agrees  to  take  due 

care  of  said  cotton  whilst  on  his  plantation,  and  to  deliver  the 
same,  at  his  own  expense,  at  ,  in  the  State  of  Mississippi,  to 

the  order  of  the  secretary  of  the  treasury,  or  his  agents  or  their 
assigns.*^ 

In  each  instance  he  delivered  to  the  planter  a  certificate  in 
the  following  form :  — 

^  Abbrdbbn,  Nov.  27, 1862. 

''The  undermgned,  as  agent  of  the  government,  certifies  that 
the  within  cotton  has  been  examined  by  him  or  by  a  competent 
judge,  and  Xhat  its  character  will  rank,  according  to  the  commercial 
scale,  as  middling;  and  also,  that  the  weights  and  marks  are  as  de- 
scribed—  the  cotton  being  in  good  merchantable  order,  marked 
with  the  name  of  the  planter,  and  on  one  end  the  initials  C.  S.  A., 
and  safely  stored  in  a  covered  buildmg. 

'^  The  undersigned  certifies  that  the  price  agreed  upon  is  a  fair 
market  price  at  the  present  time. 

There  were  thirty-seven  such  certificates,  upon  which  ap- 
pearled  the  number,  weight,  and  marks  of  the  bales  purchased. 

The  Confederate  government,  being  in  need  of  large  sums 
of  money  for  its  military  department,  and  in  order  to  pay 
debts  incurred  and  to  be  incurred,  authorized  and  directed 
Scott  to  sell  this  cotton,  and  all  other  cotton  purchased  by 
him  in  like  manner.  Accordingly,  on  the*  6th  of  April,  1865, 
at  Mobile,  •  Ala.,  the  place  of  his  residence  and  business,  he, 
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as  such  Confederate  produce-loan  agent,  sold  to  one  O'Grady, 
a  citizen  and  resident  of  the  same  place,  the  3,405  bales  of  cot- 
ton, at  the  price  of  one  dollar  per  pound  in  Confederate  States 
currency,  transferring  to  hira  the  planter's  receipts,  as  above 
described,  and  attaching  to  each  a  certificate  in  the  following 
form :  — 

"Confederate  States  op  America, 

"  T&EASURT  Department,  April  6, 1865. 
''This  is  to  certify  that  the  within  and  above-described  cotton 
has  been  sold  to  D.  O'Grady,  bales,  and  delivery  is  hereby 

ordered  to  be  made  to  him,  or  his  order,  with  license  to  export  the 
same  from  the  Confederate  States  to  any  neutral  port,  on  comply- 
ing witli  the  requisitions  of  the  law. 
•*  Given  under  my  hand  and  the  seal  of  the  Treasury  Department, 

on  the  year  and  day  above  mentioned. 

"John  Scott, 

"  Chief  Ag't  Produce  Loan  for  Ah,  and  East  Min. 

"  P'r  J.  G.  Ulrick,  Ag't:' 

On  the  6th  of  March,  1865,  President  Lincoln  gave  to  Samuel 
P.  Walker  (whose  executors  are  claimants  in  this  case)  an 
order,  of  which  the  following  is  a  copy :  — 

"Execittive  Mansion,  March  6,  1865. 
"  Whereas  Samuel  P.  Walker,  of  Memphis,  Tenn.,  claims  to  own 
products  of  the  insurrectionary  States  near  Grenada  and  Canton, 
Miss.,  and  Montgomery  and  Selma,  Alabama,  and  has  arrangements 
with  parties  in  the  same  vicinities  for  other  products  of  the  insur- 
rectionary States,  all  which  he  proposes  to  sell  and  deliver  to  agents 
authorized  to  purchase  for  the  United  States  the  products  of  the 
insurrectionary  States,  under  the  act  of  Congress  of  July  2, 1864, 
and  the  regulations  of  the  Secretary  of  the  Treasury,  it  is  ordered 
that  all  such  products  which  a  purchasing  agent  of  the  government 
has  agreed  to  purchase,  and  the  said  Walker  has  stipulated  to  de- 
liver, as  shown  by  the  certificate  of  the  purchasing  agent,  author- 
ized by  Regulations  YIII.,  Form  No.  1,  appended  to  regulations 
attached  hereto  by  such  agent,  and  being  transported,  or  in  store 
awaiting  transportation,  for  Mfilraent  of  stipulations  and  in  pursu- 
ance of  the  regulations  of  the  Secret  ry  of  the  Treasury,  shall  be 
free  from  seizure,  detention,  or  forfeiture  to  the  United  States ;  and 
officers  of  the  army  and  navy  and  civil  officers  of  the  government 
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will  observe  this  order,  and  will  give  to  the  said  Walker  and  his 
agents,  means  of  transportation,  and  to  said  prodacts,  free  and  as- 
molested  passage  through  the  lines  (other  than  blockade  lines),  and 
safe  conduct  within  the  lines  while  going  for  or  returning  with  said 
products,  or  while  said  products  are  in  store  awaiting  transportation 

for  the  purposes  aforesaid. 

^Abraham  Lxkoout." 

On  the  12th  of  April,  1865,  the  city  of  Mobile,  which  had 
been  continuously  invested  from  1862,  was  captured  by  the 
Union  forces.  On  that  day,  at  Mobile,  Walker,  who  was 
a  resident  and  citizen  of  Memphis,  Tenn.,  purchased  from 
0*Grady  the  3,405  bales  of  cotton  referred  to  (and  which  was 
still  in  the  hands  of  the  planters  under  their  arrangement  with 
Scott),  taking  from  him  a  bill  of  sale,  which  was  attached  to 
a  list  specifying  the  number  of  bales,  weight,  and  the  names 
of  the  counties  where  the  cotton  was  originally  purchased  from 
planters.     The  bill  of  sale  was  as  follows :  — 

^  For  value  received  of  Sami  P.  Walker,  I  hereby  transfer,  sell, 
and  assign  the  above  lots  of  cotton,  amounting  to  3,405  bales,  with* 
out  recourse  upon  me,  and  the  holders  thereof  will  please  deliver 
the  same  to  the  said  Walker  or  his  authorized  agent. 

«  April  12, 1865.  D.  O'Qbadt." 

At  the  same  time  O'Grady  delivered  and  indorsed  to  Walker 
the  planters*  certificates,  which  the  former  had  received  from 
Scott.  The  cotton  remained  on  the  plantations,  and  the  only 
delivery  to  Scott,  0*Grady,  or  Walker  was  by  the  planters* 
certificates,  and  their  transfer  by  indorsement,  as  hereinbefore 
stated. 

On  the  5th  of  May,  1866,  by  the  surrender  of  General  Tay- 
lor, commanding  the  Confederate  forces  in  Alabama  and  Miss- 
issippi, the  counties  in  which  this  cotton  was  held  passed  under 
the  military  control  of  Gen.  E.  R.  S.  Ganby,  commanding  the 
Union  forces  at  Mobile.  The  United  States  military  authori- 
ties seized  all  the  lines  of  railroads  and  steamboats  in  that  see* 
tion,  and  on  May  10, 1865,  the  following  order  was  issued  by 
General  Canby :  — 
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*^  Headquarters  Army  and  Diyision  of  West  Mississippi, 

'' Mobile,  Alabama,  May  10,  1865. 
« (General  Field  Orders,  No.  39.) 

^  The  cotton  belonging  to  the  Confederate  government  in  East 
Louisiana, .  Mississippi,:  Alabama,  and  West  Florida  having  been 
Burrendered  to  the  government  of  the  United  States,  its  sale  to  pri- 
vate individaals,  or  its  transfer  to  any  persons  except  the  officers 
or  agent  of  that  government,  is  prohibited.  This  order  applies  to 
all  cotton  procured  by  subscriptions  to  the  cotton  loan,  by  the  sale 
of  Confederate  bonds  or  notes,  by  the  tax  in  k^nd,  or  by  any  other 
process  by  which  the  title  was  vested  in  the  Confederate  govern- 
ment, whether  in  the  possession  of  the  agents  of  that  government 
or  still  in  thq  hands  of  the  producers ;  and  all  persons  in  whose 
charge  it  may  be  will  be  held  accountable  for  its  delivery  to  the 
agents  of  the  United  States.  Commanders  of  districts  will  be  fur- 
nished with  a  transcript  from  the  records  of  the  cotton  agents  show- 
ing the  quantity  and  location  of  the  cotton  within  the  limits  of  their 
commands,  and  will  give  the  agents  of  the  Treasury  Department, 
appointed  to  receive  it,  such  facilities  as  may  be  necessary  to  enable 
them  to  secure  it. 

**Any  sale  of  this  -  property  in  violation  of  this  order  will  be 
treated  as  the  embezzlement  of  public  property. 

«  By  order  of  Major-Qeneral  E.  R  S.  Canby.** 

On  the  1st  of  Jane,  1865,  F.  W.  Kello^,  agent  of  the 
United  States  for  the  purchase  of  cotton  in  insurrectionai*y 
States,  entered  into  an  agreement  with  Walker,  of  which  the 
following  is  a  copy :  — - 

^  Mobile,  Alabama,  June  1, 1865. 

*i,  Francis  W.  Kellogg,  agent  for  the  purchase  of  cotton  of  in- 
surrectionary States,  on  behalf  of  the  government  of  the  United 
States,  at  Mobile,  Alabama,  do  hereby  certify  that  I  have  agreed  to 
ptirchase  from  Samuel  P.  Wal^^r,  Esq.,  of  Memphis,  Tennessee, 
thirty-five  hundred  bales  of  cotton,  which,  it  is  represented,  are  or 
will  be  stored  at  Green,  Pickens,  Sd  Marengo  Co.'s,  in  the  State  of 
Alabama,  and  with  planters  in  the  counties  of  Lauderdale,  Noxu- 
bee, Lowndes,  and  Monroe,  in  the  State  of  Mississippi,  and  which 
He  stipulates  shall  be  delivered  to  me,  unless  prevented  from  so 
doing  by  the  authority  of  the  United  States.  f 

"  I  therefore  request  safe  conduct  for  the  said  Samuel  P.  Walker 
and  his  means  of  transportation,  and  said  cotton  from  where  it  is 
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stored  to  Mobile,  where  the  cotton  so  transported  is  to  be  sold 

and   delivered   to  me,  under  the  stipulation   referred   to  above, 

and  pursuant  to  regulations  prescribed  by  the  Secretary  of  the 

Treasury. 

«  F.  W.  Kellogg, 

V  United  States  Purchasing  Agent 

"Notice. —  Cotton  arriving  at  Mobile  under  this  permit  must  be 
promptly  repoited  to  the  United  States  purchasing  agent." 

Between  June  30  and  Dec.  1,  1865,  1,922J  bales  of  this  cot- 
ton (on  plantations  in  Lowndes  and  other  counties  in  Missis- 
sippi) were,  by  treasury  agents  apiK)inted  by  the  Secretary  of 
the  Treasury  to  collect  cotton  which  had  been  sold  to  the  Con- 
federate States,  seized  and  sent  to  New  York.  They  were 
sold  there,  and  the  net  proceeds  covered  into  the  treasury  of 
the  United  States. 

The  territory  embracing  the  counties  in  Mississippi  Avhere 
the  cotton  was  stored,  and  where  it  was  when  seized  by  the 
treasui-y  agents,  was  occupied  by  the  Confederates  on  and  prior 
to  April  12,  18G5,  while  Mobile  and  Memphis,  at  tliat  date, 
and  until  the  clo^e  of  the  war,  were  occupied  by  the  Union 
forces. 

The  negotiations  for  the  sale  of  this  cotton  to  O'Grady  took 
place  in  the  early  part  of  the  year  18G5.  The  final  convey- 
ance was  delayed  until  April  6,  1865,  and  finally  completed 
on  that  day,  by  reason  of  the  ill-health  of  Scott,  and  for  otlier 
reasons. 

In  making  sales  of  cotton  in  that  section  of  the  counti-y,  dur- 
ing Confederate  control,  the  custom  was  to  transfer  .the  plant- 
ers' certificates,  as  if  negotiable.  That  was  the  usual,  and 
generally  the  only,  mode  of  delivery  made  or  required. 

The  Court  of  Claims  found,  as  conclusions  of  law,  that  the 
order  of  President  Lincoln  of  March  6,  1865,  was  not  a  license 
or  permit  which  authorized  Walker  to  purchase  the  cotton  in 
question  in  Mobile  at  the  time  and  under  the  circumstances  set 
forth  in  the  findings  ;  that  Walker  acquired  no  title  as  against 
the  United  States  by  his  alleged  purchase  from  O'Grady ;  and 
that  the  claimants  consequently  had  no  cause  of  action  against 
the  government. 
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Mr.  Warner  M.  Bateman^  with  whom  were  JKr,  Quintan  Car- 
taine  and  Mr,  John  Pool^  for  the  appellants. 
The  Solicitor'  General  for  the  United  States. 

Mb.  Justice  HABiiAK,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

By  the  proclamation  of  the  President  of  the  United  States, 
issued,  on  the  sixteenth  day  of  August,  1861,  in  pursuance  of 
authority  given  by  the  act  of  July  18,  1861,  c.  8,  the  inhabi- 
tants of  Tennessee,  Alabama,  Mississippi,  aAd  other  States,  — 
except  that  part  of  Virginia  west  of  the  Alleghany  Mountains, 
and  of  such  other  parts  of  that  and  the  other  States  named  as 
might  maintain  a  loyal  adhesion  to  the  Union,  or  might,  from 
time  to  time,  be  occupied  and  controlled  by  the  Union  forces, 
—  were  declared  to  be  in  a  state  of  insurrection  against  the 
United  States ;  and  "  all  commercial  intercourse  between  the 
same  and  the  inhabitants  thereof,  with  the  exceptions  aforesaid, 
and  the  citizens  of  other  States  and  other  parts  of  the  United 
States,"  was  made  unlawful  until  the  insurrection  ceased  or  was 
suppressed.  The  fif£h  section  of  the  act  provides  that ''  The 
President  may,  in  his  discretion,  license  and  permit  commercial 
intercourse  with  any  such  part  of  said  State  or  section,  the 
inhabitants  of  which  are  so  declared  in  a  state  of  insurrection, 
in  such  articles,  and  for  such  time,  and  by  such  persons,  as  he, 
in  his  discretion,  may  think  most  conducive  to  the  public  inter- 
est ;  and  such  intercourse,  so  far  as  by  him  licensed,  shall  be 
conducted  and  carried  on  only  in  pursuance  of  rules  and  reg- 
ulations prescribed  by  the  Secretary  of  the  Treasury." 

By  the  proclamation  of  April  2,  1868,  the  territorial  excep- 
tions made  in  the  former  proclamation  were  revoked,  except  as 
to  West  Virginia  and  the  ports  of  New  Orleans,  Key  West, 
Port  Royal,  and  Beaufort. 

By  the  fourth  section  of  the  act  of  July  2, 1864,  c.  225,  the 
prohibitions  and  provisions  of  the  said  act  of  July  13,  1861, 
and  of  the  acts  amendatory  thereof  or  supplementary  thereto, 
were  made  to  apply  ^^  to  all  commercial  intercourse  by  and 
between  persons  residing  or  being  within  districts  within  the 
present  -or  future  lines  of  national  military  occupation,  in  the 
States  or  parts  of  States  declared  in  insurrection,  whether  with 
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each  other  or  with  persons  residing  or  being  within  districts 
declared  in  insurrection  and  not  within  those  lines." 

The  eighth  section  of  the  same  act  makes  it  lawful  for  the 
Secretary  of  the  Treasury,  with  the  approval  of  the  President, 
to  authorize  agents  to  purchase^  for  the  United  States  any 
products  of  States  declared  in  insurrection,  at  such  places  as 
shall  be  designated  by  him.  And  the  ninth  section  pro- 
vides :  — 

"  That  so  much  of  section  five  of  the  act  of  thirteenth  of  July, 
eighteen  hundred  and  sixty-one,  aforesaid,  as  authorizes  the  Presi- 
dent, in  his  discretion,  to  license  or  permit  comitiercial  relations  in 
any  State  or  section,  the  inhabitants  of  which  are  declared  in  a 
state  of  insurrection,  is  hereby  repealed,  except  so  far  as  may  be 
necessary  to  authorize  supplying  the  necessities  of  loyal  persons  re- 
siding ill  insurrectionary  States  within  the  lines  of  actual  occupation 
by  the  military  forces  of  the  United  States,  as  indicated  by  pub- 
lished order  of  the  commanding  general  of  the  department  or  dis- 
trict so  occupied ;  and,  also,  except  so  far  as  may  be  necessary  to 
authorize  persons  residing  within  such  lines  to  bring  or  send  to 
market  in  the  loyal  States  any  products  which  they  shall  have  pro- 
duced with  their  own  labor  or  the  labor  of  freedmen  or  others  em- 
ployed  and  paid  by  them,  pursuant  to  rules  relating  thereto,  which 
may  be  established  under  proper  authority.  And  no  goods,  wares, 
or  merchandise  shall  be  taken  into  a*  State  declared  in  insuiTection, 
or  transported  therein,  except  to  and  from  such  places,  and  to  such 
monthly  amounts,  as  shall  have  been  previously  agreed  upon  in 
writing  by  the  commanding  general  of  the  department  in  which 
such  places  are  situated,  and  an  officer  designated  by  the  Secretary 
of  the  Treasury  for  that  purpose.'' 

li'rom  these  acts,  —  in  force  on  the  12th  of  April,  1865,  when 
Walker  purchased  from  O'Grady,  —  it  is  quite  clear  that  per- 
sons residing  or  being  in  Memphis,  then  occupied  by  the  na- 
tional forces,  were  forbidden,  unless  authorized  by  competent 
authority,  to  have  commercial  intercourse  with  persons  residing 
or  being  in  Mobile,  which  was  at  that  time  likewise  occupied 
by  the  national  forces ;  this,  because  both  cities  were  within 
States  the  inhabitants  whereof  were  declared  to  be  in  insurrec- 
tion, and  neither  within  the  territorial  exceptions  made  in  the 
proclamation  of  President  Lincoln. 
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But  it  18  contended  that  the  order  of  President  Lincoln, 
given  on  the  6th  of  March,  1865,  fully  authorized  Walker  to 
proceed  from  Memphis,  his  place  of  residence,  to  Mobile,  after 
that  city  had  surrendered  to  the  Union  forces,  and  there  con- 
tract with  O'Grady  for  the  purchase  of  the  cotton  in  question, 
then  but  recently  the  property  of  the  Confederate  States  (at 
least  as  between  them  and  the  original  owners),  and  within  the 
district  actually  occupied  and  contix>lled  by  the  insurgent  forces. 
A  portion  of  the  argument  of  counsel  is  addi-essed  to  the  ques* 
tion  whether,  notwithstanding  the  repeal  of  the  fifth  section  of 
the  said  act  of  July  13,  1861,  authorizing  the  President,  in  his 
discretion,  to  license  or  permit  commercial  relations  in  any 
State  or  section  in  insurrection,  he  could  not,  in  virtue  of  his 
power  as  commander-in-chief  of  the  array,  license  trade  with 
insurgents  within  the  lines  of  Confederate  military  occupancy. 
If  this  question  has  not  been  distinctly  concluded  by  the  former 
decisions  of  this  court,  we  deem  it  unnecessary  now  to  consider 
or  determine  it.  For,  plainly,  the  order  of  March  6, 1865,  was 
not  a  license  to  trade  or  have  commercial  intercourse  with  the 
enemy,  without  limit  as  to  amount,  or  without  restriction  as  to 
persons  and  territory.  The  order  proceeds  solely  upon  the 
ground  that  Walker  then  owned  products  of  the  insurrectionary 
States,  near  Grenada  and  Canton  in  Mississippi,  and  Montgom- 
ery and  Selma  in  Alabama,  and  that  he  then  had  arrangements 
with  parties  in  the  vicinity  of  those  places  for  other  products  of 
the  insurrectionary  States.  It  was  in  reference  to  et/teh  prod- 
ucts — ^^  those  he  then  owned,  and  those  as  to  which  he  then  had 
arrangements  with  other  parties — that  ,the  President  ordered 
that  they  should  be  free  from  seizure,  detention,  or  forfeiture 
to  the  United  States.  Now,  the  finding  of  the  facts,  upon 
which  alone  this  court  can  act,  shows  that  Walker  did  not,  on 
&e  6th  of  March,  1866,  own  any  part  of  the  cotton  in  question. 
It  was  then  in  the  possession  of  the  planters,  who  held  it  for 
the  Confederate  government ;  and  if  it  ever  was,  as  against  the 
United  States, —  after  its  bale  to  the  Confederate  government, 
to  be  used  in  aid  of  the  rebellion,  — the  property  of  O'Grady, 
from  whom  Walker  purchased,  it  did  not  become  so  until  April 
6, 1865.  Nor  does  it  appear  that  this  cotton  constituted,  at  any 
time,  a  part  of  the  cotton  with  reference  to  which  Walker  had 
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*'  arrangements  "  at  the  time  President  Lincoln  gave  the  order 
of  March  6, 1865.  It  is  true  that  the  court  below  finds  that 
*'^  the  negotiations  for  the  sale  of  the  cotton  to  0*Grady  took 
place  in  the  early  part  of  the  year  1865,  and  the  final  conyey- 
ance  delayed  until  April  6,  1865,  and  finally  completed  on  that 
day,  by  reason  of  the  ill-health  of  Scott  (the  Confederate  prod- 
uce-loan agent),  and  for  other  reasons.''  But  the  negotiations 
here  referred  to  were,  manifestly,  not  the  arrangements  which 
Walker  claimed  to  have  had,  on  March  6, 1865,  for  products  of 
the  insurrectionary  districts.  There  is  nothing  to  show  that  he 
ever  had  any  communication  upon  the  subject  of  this  cotton 
with  the  Confederate  produce-loan  agent,  or  with  O^Gi-ady, 
until  after  the  capture  of  Mobile.  The  negotiations,  which 
were  not  completed  until  April  6, 1865,  by  reason  of  Scott's  ill- 
health,  and  ^^  for  other  reasons,"  were  evidently  those  by  which 
Scott  proposed  to  sell  to  O'Grady,  and  with  which  Walker,  it 
must  be  assumed,  had  no  connection  whatever.  The  case,  as  it 
stands,  seems  to  be  one  in  which  the  claimants  seek  to  bring 
within  the  operation  of  the  order  of  March  6,  1865,  a  transac- 
tion in  cotton  not  covered,  nor  intended  to  be  covered,  by  it 
The  contract,  upoQ  the  finding  of  facts,  must  be  regarded  as 
one  made  between  Walk^  and  0*6rady,  in  palpable  violation 
of  the  laws  of  the  United  States  forbidding  commercial  inter- 
course between  persons  respectively  residing  in  places  occupied 
by  the  national  forces,  within  districts  the  inhabitants  whereof 
were  declared  to  be  in  insurrection.  It  is,  therefore,  according 
to  the  settled  doctrines  of  this  court,  a  contract  from  which 
could  arise,  in  favor  of  Walker,  no  right  to  the  cotton,  as 
against  the  United  States,  which  could  be  enforced  in  the 
courts  of  the  Union. 

Without,  therefore,  giving  other  reasons,  quite  apparent  upon 
the  record,  and  which  would  make  it  our  duty  to  sustain  the 
judgment  of  the  Court  of  Claims,  we  content  ourselves  with 
affirming  it  upon  the  grounds  indicated. 

Judgment  affirmed. 
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MoFFiTT  V.  Rogers. 

Reissued  letters-patent  No.  6102,  granted  to  Juliii  K.  Moffitt  for  an  "  improyement 
in  the  manufacture  of  lieel  stiffencrs  for  boots  aud  sliocs/'  arc  voiil,  inasmucli 
as  they  cover  a  contrivance  essentially  different  from  tliat  described  in  the 
specification  of  the  original  letters. 

Appeal  from  the  Circait  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

This  is  a  suit  in  equity  brought  by  John  R.  Moliitt  against 
Rogers  and  Moore  for  their  alleged  infringement  of  reissued 
letters-patent  No.  6162,  granted,  Dec.  8, 1874,  to  him  for  un  im- 
provement in  the  manufacture  of  heel  stiffenei's  for  boots  and 
shoes.  The  original  letters  No.  127,01)0  bear  date  May  21, 
1872. 

Heel  stiffeners,  or  counters,  as  they  are  sometimes  called, 
were  formerly  made  by  hand,  the  leather  while  wet  upon  the 
last  being  shaped  by  the  blows  of  the  shoemaker's  hammer. 
Previously,  however,  to  the  date  of  the  complainant's  original 
letters- patent,  ready-made  moulded  countei*s  were  manufactured 
by  placing  the  counter-blank  across  the  opening  of  the  mould 
and  forcing  it  into  the  mould  by  a  plunger  or  foi*mer,  or  by 
placing  the  blank  upon  the  back  of  the  stationaiy  former,  and 
forcing  it  around  the  former  by  the  pressure  of  the  mould. 
Counters  bad  also  been  shaped  on  machines  by  which  a  rolling 
pressure  was  applied.  As  early  as  1853  machines  known  as 
the  Nichols  were  employed.  This  machine  had  a  rotating 
^^  former  *'  circular  in  cross-section,  which  was  applied  by  pres- 
sure to  another  circular  roller,  conforming  to  this  ** former'* 
longitudinally,  the  object  being  to  set  leather  into  the  proper 
shape  either  for  soles  or  heel  stiffeners. 

In  the  specification  of  his  original  patent,  Moffitt  declared : 
**  In  ^  moulding '  to  shape  ready-made  counters  or  stiffeners  for 
heels  of  boots  and  shoes  made  of  various  materials,  but  usually 
of  waste  bits  of  leather,  a  difficulty  exists,  by  reason  of  the  pe- 
culiar shape  required  in  getting  an  equal  or  sufficient  pressure 
upon  all  parts  of  such  counter  so  as  to  get  uniform  hardness 
throijghout ;  and  also  a  further  difficulty  in  getting  a  true  and 
proper  permanent  form  throughout  all  palrts,  because  the  mate- 
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rial  will  differ  in  character  in  different  parts  of  the  same  coun- 
ter, some  of  it,  especially  in  leather,  being  of  a  more  spongy 
nature  than  other  parts.  This  difference  or  lack  of  homoge* 
neity  prevents  a  uniform  solidity,  and  precludes  the  true  pres- 
ervation  of  the  shape  which  a  mould  may  impart. 

"  The  object  of  my  invention  is  not  only  to  make  more  per- 
fect ready-made  shaped  counters  than  can  be  made  by  any 
*  moulding '  process,  but  also  to  make  a  new  article  of  manufac- 
ture, viz.  a  *  rolled '  counter,  prepared,  solidified,  and  uniformly 
hardened  and  set  to  shape  by  a  rolling  pressure,  such  rolling 
action  producing  a  new  as  well  as  better  article,  and  admitting 
of  producing  the  same  from  material  hitherto  found  too  intrac- 
table, such  as  leather  board,  sheet  metal,  &c.  Instead,  there- 
fore, of  shaping  the  stiffener  in  a  mould,  I  employ  no  mould  of 
any  kind,  but  use  a  moving  former.  A,  devised  by  me,  of  a 
shape  adapted  to  give  the  desired  shape  to  the  counters,  and 
set  eccentrically  on  a  shaft,  B,  the  shaft  being  arranged  to 
have  a  continuous  or  reciprocating  rotary  movement,  eitlier  by 
hand  or  by  power  as  desired.  Beneath  this  *  former '  I  place  a 
roller,  C,  having  a  profile  as  shown,  the  converse  of  and  con- 
forming to  that  of  the  *  former,'  the  shaft  of  the  roller  having 
its  bearings  in  the  main  frame,  D.  The  shaft  of  the/  former ' 
has  its  bearings  in  a  swing-frame,  £.  F  is  a  treadle-strap, 
whereby  the  swing-frame  may  be  pulled  down  to  give  any 
required  degree  of  pressure,  and  which  also  permits  the  eccen- 
tric *•  former '  to  rise  and  fall,  as  in  its  movements  it  rides  and 
rolls  over  the  surface  of  the  counter,  the  counter-piece  being 
placed  centrally  upon  the  ^former,'  and  being  rubbed  and 
rolled  as  well  as  squeezed  between  them  while  being  brought 
into  shape.  .  .  . 

^^  The  ^  former,'  as  will  be  seen,  projects  further  from  its  axis 
on  one  side  than  on  the  other,  so  as  to  conform  nearly  to  the 
general  form  of  the  curves  of  the  inside  of  a  shaped  counter. 
This  gives  a  rolling  action  in  addition  to  the  squeezing  over 
the  whole  body  of  the  counter." 

The  cross-section  of  the  ^^  former,"  as  shown  by  the  draw- 
ings and  model,  was  elongated,  with  one  or  both  ends  semi- 
circular. 

The  specification  proceeds :  ^^  The  end  g  of  the  *  former '  need 
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not  be  a  plane,  as  sbown  ih  Fig.  1,  but  instead  may  be  rounded 
at  its  opposite  end,  as  shown  in  Fig.  8,  so  that  it  may  be  con- 
tinuously revolved  and  in  either  direction.  In  such  case  I  pre- 
fer to  place  the  shaft  in  its  centre  or  equally  di^^tant  from  both 
ends. 

'*  Instead  of  a  single  roll  a  pair  of  auxiliary  rolls  may  be 
used,  as  shown  in  Fig.  4,  one  on  each  side  of  the  single  one." 

The  claims  are  thus  stated :  ^^  I  claim  — 

*^  1.  The  described  apparatus  for  rolling  to  shape  heel  stiffen- 
ers  or  counters. 

**2.  I  also  claim  as  a  new  article  of  manufacture  heel  stiffen- 
ers  or  counters  shaped  and  compacted  by  a  rolling  action,  as 
described. 

^^  3.  I  also  claim  the  process  herein  described  of  shaping  and 
setting  to  shape  heel  stiffeners  or  countera  by  rolling,  as  distin- 
guished from  moulding." 

The  specification  of  the  reissued  letters  is  substantially  the 
same  as  that  of  the  original,  with  the  following  exceptions :  — 

For  the  term  "rollers"  in  the  original  specification  the 
words  "supports  or  rollers"  are  substituted  in  the  reissued 
specification,  and  the  word  "  mechanism  "  in  the  first  claim  of 
the  reissue. 

Ip  the  reissued  specification  the  requirement  that  the  ^'  former" 
should  be  set  eccentrically  on  a  shaft,  and  the  statement  that 
the  former  projects  further  from  the  axis  on  one  side  than  the 
other,  are  omitted. 

The  claims  of  the  reissued  patent  are  as  follows :  — 

1.  In  a  machine  for  making  counters  or  stiffeners  for  boots 
and  shoes,  a  turning  or  i-evolving  fonner,  in  combination  with 
mechanism  for  holding  and  shaping  the  blank  over  it. 

2.  The  revolving  or  turning  counter-former  A,  in  combina- 
tion with  a  supporting  roll  or  rolls  for  rolling,  or  for  rolling 
and  flanging  blank  stock  into  heel  stiffeners,  substantially  as 
shown  and  described. 

^  The  process  described  of  forming  the  heel-seat  of  a  coun- 
ter by  meaijs  of  a  former  having  a  motion  about  a  centre,  and 
which  gives  to  the  heel-seat  a  drawing  or  rubbing  action 
against  a  flange  or  bearing  surface,  in  addition  to  the  rolling 
action. 
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The  infringement  charged  against  the  defendants  was  in 
their  use  of  the  device  described  in  reissued  letters-patent  No. 
5896,  granted  to  Liouis  Cot£,  June  2, 1874,  for  an  ^^  improvement 
in  machines  for  forming  boot  and  shoe  stifiEeners." 

The  specification  of  this  patent  declares :  **  The  invention  or 
machine  consists  of  a  rotary  head  of  a  spherical,  spheroidal,  or 
sphero-cylindrical  shape,  fixed  upon  and  concentrically  with  a 
rotary  shaft,  in  combination  with  a  stationary  mould  corre- 
spondingly or  approximately  so  concaved,  whereby,  by  the 
revolution  of  the  Sietid  rotary  head  within  the  mould,  a  piece 
of  leather  of  suitable  form  introduced  betweien  them  may  be 
drawn  into  and  through  the  concavity  of  the  mould,  and  re- 
ceive a  curved  form  lengthwise  and  withdrawn,  and  thereby  be 
adapted  for  use  as  a  stiffening  for  a  boot  or  shoe." 

A  clear  idea  of  the  contrivance  covered  by  the  Cot6  patent 
may  be  derived  from  jthe  drawings  which  illustrate  the  specifi- 
cation. 

On  final  hearing  the  court  dismissed  the  bill,  and  the  com- 
plainant appealed. 

Mr.  O-eorge  Harding  and  Mr.  William  A.  Macleod  for  the 
appellant. 

Mr.  Chauncey  Smith  and  Mr.  Thomas  L.  Wakefield  for  the 
appellees. 

Mb.  Justice  Woods  delivered  the  opinion  of  the  court, 
and,  after  stating  the  case,  proceeded  as  follows :  — 

The  evidence  leaves  no  doubt  in  our  minds  that  the  first 
claim  of  MofiBtt's  reissued  patent  is  broader  than  any  claim  of 
his  original  patent.  The  original  patent  covered  an  elongated 
heel-shaped  former,  set  eccentrically  upon  its  shaft.  This  was 
an  essential  part  of  the  invention  described  in  the  original 
patent.  The  specification  declares :  ^'  I  use  a  ^  former^*  A,  of  a 
shape  adapted  to  give  the  desired  shape  to  the  counter,  and  set 
eccentrically  on  the  shaft  B.''  The  ^^  former "  shown  by  the 
drawings  is  elongated  and  heel-shaped  in  cross-section.  The 
specification  further  declares :  ^^  The  *  former,'  as  will  be  seen, 
projects  further  from  its  axis  on  one  side  than  on  the  other, 
so  as  to  conform  nearly  to  the  general  form  of  the  curves 
of  the  inside  of  the  shaped  counter.    This  gives  a  rolling 
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action  in  addition  to  the  squeezing  over  the  whole  body  of  the 
counter."    * 

The  specification  of  the  reissued  patent  omits  both  of  these 
statements,  and  thus  allows  a  ^^ former"  to  be  made,  if  desired,  • 
with  a  circular  cross-section,  and  to  be  set  concentrically  on  its 
shaft.  It  is,  therefore,  clear  that  it  covers  a  contrivance  essen- 
tially different  from  that  described  in  the  original  specification 
and  claim. 

The  first  claim  of  Mo£5tt's  reissued  patent  differs  materially 
from  the  specification  and  first  claim  of  the  original  patent  in 
another  particular.  The  original  specification  thus  describes 
the  means  by  which  the  blank  stock  is  pressed  against  the 
"  former :  "  *'  Beneath  the  former  I  place  a  roller,  C,  liJiving  a 
profile,  as  shown,  the  converse  of  and  conforming  to  th<at  of  the 
former,  the  shaft  of  the  roller  having  its  bearings  in  the  main 
frame,  D."  It  is  also  stated  that  '^^  instead  of  a  single  roll  a 
pair  of  auxiliary  rolls  may  be  used,  as  in  Fig.  4,  one  on  each 
side  of  the  single  one."  In  the  first  claim  of  the  reissued 
patent  the  device  of  one  or  three  rolls  is  expanded  to  cover 
"  any  mechanism  for  holding  and  shaping  the  blank  over  "  the 
"  former." 

It,  therefore,  appears  that  the  specification  and  first  claim  of 
the  original  patent  were  intended  to  cover  an  elongjited  lieel- 
shaped  former,  eccentrically  set  upon  its  shaft,  agjiinst  which 
the  material  of  which  the  counter  was  to  be  made  was  pressed 
by  a  i-evolving  roller  or  rollers,  and  that  the  first  claim  of  the 
reissued  patent  was  expanded  so  that  it  might  cover  a  'former' 
circular  in  cross-section,  concentrically  set,  and  revolving  in  the 
semi-circular  groove  of  a  stationary  mould,  by  which  the  mate- 
rial was  pressed  against  the  former. 

The  difference  between  the  device  covered  by  the  specificar 
tion  and  first  claim  of  the  original  patent,  and  the  device  which 
might  be  embraced  by  the  specification  and  first  claim  of  the 
reissued  patent,  is  essential  and  palpable. 

If  the  evidence  proves  any  infringement,  it  is  of  the  first 
claim  only  of  the  complainant's  reissued  letters-patent  by  the 
use  of  the  machine  covered  by  the  patent  granted  to  Louis 
Cot6  June  2,  1874. 

The  purpose  of  the  complainant  to  cover  by  his  reissued 
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patent  the  invention  described  in  the  Cot^  patent  is  clear  and 
is  not  denied.  It  is  evident  that  the  Cotd  machine  does  not  in- 
f  ilnge  the  original  patent  of  Moffitt.  The  ^*  former  "  described 
in  the  original  specification  of  Moffitt  being  elongated  in  cross- 
section  and  eccentrically  set  upon  its  shaft,  could  not  have 
either  a  rotating  or  reciprocatipg  movement  in  the  semi-circular 
grooved  mould  of  the  Cot^  patent,  and  by  no  stretch  of  con- 
struction could  the  stationary  grooved  mould  of  the  latter  pat* 
ent  be  considered  the  equivalent  of  the  cylindrical  revolving 
rollers  of  Moffitt's  original  patent. 

The  specification  and  first  claim  of  the  reissued  patent  are 
a  plain  attempt  to  include  a  device  which  was  not  and  could 
not  be  fairly  covered  by  the  original  patent.  That  <5laim  is, 
therefore,  for  that  reason  void.  Gill  v.  Welh^  22  Wall.  1; 
The  Wood  Paper  Patent^  23  id.  666;  Poufder  Company  v. 
Powder  Works,  98  U.  S.  126 ;  Ball  V.  LangleB,  102  id.  128 ; 
Miller  v.  BraBB  Company,  104  id.  360;  JarneB  v.  Campbell, 
'  id.  366 ;  Heald  v.  Mice,  id.  737 ;  Bantz  v.  Frantz,  105  id. 
160;  JohnBon  v.  Railroad  Company,  id.  539.  And  the  evi- 
dence shows  no  infringement  of  any  other  claim  of  the  re- 
issued patent. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  was 

therefore  right,  and  must  be 

Affirmed. 


School  District  of  Ackley  v.  Hall. 

A  writ  of  error  will  not  be  dismissed  for  want  of  jurisdiction  by  rea9on  of  a  fail- 
ure to  annex  thereto  or  return  therewith  an  assignment  of  errors,  pursuant  to 
the  requirements  of  sect.  997  Rev.  Stat. 

Motion  to  dismiss  a  writ  of  error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa,  with  which  is  united  a 
motion  to  affirm. 

Mr.  Walter  H.  Smith  and  Mr.  Alexander  T.  Britton  in  sup- 
port of  the  motions. 

Mr.  CraluBha  Parsons,  contra. 
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Mb.  Chief  JuiStice  Waite  delivered  the  opinion  of  the 
court. 

A  failure  to  annex  to  or  return  with  a  writ  of  error  an 
assignment  of  errors,  as  required  by  sect.  997  of  the  Revised 
Statutes,  is  no  ground  for  dismissal  for  want  of  jurisdiction. 
If  an  assignment  is  filed  in  accordance  with  the  requirements 
of  par.  4,  Rule  21,  it  will  ordinarily  be  enough. 

There  is  not  in  this  case  such  a  color  of  right  to  a  dismissal 
as  to  make  it  proper  for  us  to  consider  the  motion  to  affirm. 

Whitney  v.  Cook,  99  U.  S.  607. 

Motions  denied. 


Grant  v.  Phcenix  Insurance  Company. 

A  decree  is  not  final  within  the  meaning  of  the  act  conferring  appellate  jurisdic- 
tion, unless  upon  its  affirmance  nothing  remains  but  to  execute  it.  The  court 
therefore  dismisses  an  appeal  by  the  defendant  in  a  foreclosure  suit  from  the 
decree  therein  rendered,  which  neither  finds  the  amount  due  nor  orders  the 
sale  of  the  mortgaged  property,  although  it  oyemiles  his  defence,  declares 
the  compjainnnt  to  be  holder  of  tlie  mortgage,  and,  in  order  to-  ascertain  the 
amount  due  liim  and  other  lien  creditors,  and  for  taxes,  refers  the  case  to  a 
master,  and  appoints  a  receiver  to  take  charge  of  the  property. 

Motion  to  dismiss  an  appeal  from  the  Supreme  Court  of  the 
District  of  Columbia. 

This  is  an  appeal  from  the  following  decree  in  a  suit  for  the 
foreclosure  of  certain  deeds  of  trust  in  the  nature  of  mortgages 
to  secure  the  payment  of  money  :  — 

**The  cause  came  on  to  be  heard  upon  the  pleadings  and 
proofs  therein,  and  having  been  submitted  by  the  counsel  of 
the  respective  parties  and  duly  considered  by  the  court,  and  it 
appearing  to  the  court  that  said  defendant,  Albert  Grant,  is 
not  entitled  to  any  relief  under  his  cross-bill  in  this  cause ; 
that  the  plaintiflE  is  the  holder  and  owner  of  the  several  obliga- 
tions of  said  Grant,  secured  by  the  deeds  of  trust  on  the  real 
estate  prayed  in  the  original  bill  of  complaint  herein  to  be  sold 
for  the  payment  of  the  indebtedness  thereon,  and  mentioned 
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and  set  forth  in  the  Sd,  4th,  5th,  6th,.  7th,  and  8th  paragraphs 
of  said  bill ;  that  said  Grant  has  made  default  in  the  payment 
of  his  said  obligations,  on  which  he  is  indebted  to  the  plaintiff 
in  large  sums  of  money,  with  long  arrearages  of  interest ;  that 
said  Grant  has  not  paid  taxes  on  said  real  estate  for  a  number 
of  years,  and  the  same  are  in  arrears  for  upwards  of  twenty 
thousand  dollars;  that  said  indebtedness  of  said  defendant 
Grant  to  the  plaintiff  largely  exceeds  the  value  of  said  real 
estate,  and  that  the  plaintiff  has  no  personal  security  for  its 
said  debt ;  it  is  this  second  day  of  March,  A.  D.  1882,  ordered, 
adjudged,  and  decreed  that  this  cause  be,  and  the  same  hereby 
is,  referred  to  the  auditor  of  the  court  to  state  the  account 
between  the  plaintiff  and  the  defendant  Albert  Grant;  the 
amount  due  under  said  several  deeds  of  trust  on  said  real  estate 
prayed  to  be  sold  in  said  bill ;  the  amounts  due  said  judgment 
and  mechanic*8  lien  creditors  referred  to  in  said  bill ;  whether 
the  same  are  liens  upon  any  of  said  real  estate ;  the  relative 
priorities  of  the  claims  of  said  creditors  and  the  plaintiff,  and 
the  value  of  the  said  real  estate^ —  all  from  the  proofs  in  this 
cause,  except  as  to  said  mechanic's  lien,  and  report  the  same 
to  this  court.  And  said  auditor  shall  further  ascertain  and 
report  to  this  court  the  amount  due  for  taxes  in  arrears  on  said 
real  estate,  and  whether  the  same  or  any  part  thereof  has  been 

I  sold  for  taxes,  and  if  so,  when,  for  what  taxes,  for  what  amount, 

'  and  to  whom." 

To  this  was  added  an  order  appointing  a  receiver  to  take 
possession  of  the  property,  make  leases,  &c. 

A  motion  is  now  made  to  dismiss,  because  the  decree  ap- 
pealed from  is  not  final. 

Mr.  Richard  T.  Merrick  and  Mr.  William  F,  Mattingly  in 
support  of  the  motion. 

Mr.  William  A*  Meloy^  contra. 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 

court. 

The  rule  is  well  settled  that  a  decree  to  be  final,  within  the 
meaning  of  that  term  as  used  in  the  acts  of  Congress  giving 
this  court  jurisdiction  on  appeal,  must  terminate  the  litigation 
of  the  parties  on  the  merits  of  the  case,  so  that  if  there  should 


Oct.  1882.]  Grant  v.  Phosntx  Ins.  Co.  431 

be  an  affirmance  here,  tbe  court  below  would  have  nothing  to 
do  but  to  execute  the  decree  it  had  already  rendered.  This 
subject  was  considered  at  the  present  term  in  Bostwick  v.  Brin- 
herhoff^  ante^  p.  3,  where  a  large  number  of  cases  are  cited.  It 
has  also  been  many  times  decided  that  a  decree  of  sale  in  a 
foreclosure  suit,  which  settles  all  the  rights  of  the  parties  and 
leaves  nothing  to  be  done  but  to  make  the  sale  and  pay  out 
the  proceeds,  is  a  final  decree  for  the  purposes  of  an  appeal. 
Bay  V.  Law^  3  Cranch,  179 ;  Whiting  v.  Bank  of  the  United 
States^  13  Pet.  6 ;  Bronson  v.  Railroad  Company^  2  Black,  524 ; 
Green  v.  Fisk^  103  U.  S.  518.  But  in  Railroad  Company  v. 
Swaset/^  23  Wall.  40.5,  it  was  held  that  *'  to  ju9tify  such  a  sale, 
without  consent,  the  amount  due  upon  the  debt  must  be  deter- 
mined. .  .  .  Until  this  is  done  the  rights  of  the  parties  are  not 
all  settled.  Final  process  for  the  collection  of  money  cannot 
issue  until  the  amount  to  be  paid  or  collected  by  the  process, 
if  not  paid,  has  been  adjudged."  In  this  the  court  but  followed 
the  principle  acted  on  in  Barnard  v.  Gibson^  7  How.  650 ; 
Crawford  v.  Points^  13  id.  11 ;  Humiaton  v.  Stainthorp^  2  Wall. 
106 ;  and  many  other  cases. 

The  present  decree  is  not  final  according  to  this  rule.  It 
does  not  order  a  sale  of  the  property.  It  overrules  the  defence 
of  the  appellant  as  set  forth  in  his  cross-bill,  and  declares  that 
the  appellee  is  the  holder  and  owner  of  the  debt  secured  by  the 
deeds  of  trust,  but  refera  the  case  to  an  auditor  to  ascertain  the 
amount  due  upon  the  debt,  the  amount  due  certain  judgment 
and  lien  creditors,  the  existence  and  priorities  of  liens,  and  the 
claims  for  taxes.  It  is  true  that  the  court  finds  the  amount 
due  the  appellee  largely  exceeds  the  value  of  the  property,  but 
this  is  only  as  a  foundation  for  the  order  appointing  the  re- 
ceiver. If  in  point  of  fact  it  is  not  true,  the  finding  will  not 
conclude  the  parties  in  the  final  closing  up  of  the  suit.  The 
order  for  the  delivery  of  the  property  is  only  in  aid  of  the  fore- 
closure proceedings,  and  to  subject  the  income,  pending  the 
suit,  to  the  payment  of  any  sum  that  may  in  the  end  be  found 
to  be  due.  If  anything  remains,  either  of  the  income  or  of  the 
proceeds  of  the  sale  after  the  mortgage  or  trust  debts  are  satis- 
fied, it  will  go  to  the  appellant,  notwithstanding  what  has  been 
decreed.     There,  is  no  order  as  in  Forgay  v.  Conrad^  6  How. 
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201^  Thomson  v.  Deqn^  7  Wall.  842,  and  other  cases  of  a  like 
character,  adjudging  ^he  property  to  belong  absolutely  to  the 
appellee,  and  ordering  immediate  delivery  of  possession.  In 
Forgay  v.  Conrad^  aupra^  which  is  a  leading  case  on  this  ques- 
tion, it  was  expressly  said  by  Mr.  Chief  Justice  Taney  (p.  204) 
that  the  rule  did  not  extend  to  cases  where  property  was  di- 
rected to  be  delivered  to  a  receiver.  The  reason  is  that  the 
possession  of  the  receiver  is  that  of  the  court,  and  he  holds, 
pending  the  suit,  for  the  benefit  of  whomsoever  it  shall  in  the 
end  be  found  to  concern.  Neither  the  title  nor  the  rights  of 
the  parties  are  changed  by  his  possession.  He  acts  as  the  rep- 
resentative of  the  court  in  keeping  the  property  so  that  it 
may  be  sut»jected  to  any  decree  that  shall  finally  be  rendered 
against  it. 

Appeal  dismiMed. 

Mb.  Justice  Milleb  dissented. 
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• 

Where  the  plaintiff,  in  an  action  for  timber  cat  and  carried  away  from  hit 
land,  recovers  damages,  the  rule  for  assessing  them  against  the  defendant  is : 
1.  Where  he  is  a  wilful  trespasser,  the  fall  yalae  of  the  property  at  the  time 
and  place  of  demand,  or  of  suit  brought,  with  no  deduction  for  his  labor  and 
expense.  -  2.  Where  he  is  an  unintentional  or  mistaken  trespasser,  or  an  inno^ 
cent  rendee  from  such  trespasser,  the  value  at  the  time  of  conversion,  less 
the  amount  which  he  and  his  vendor  have  added  to  its  value.  3.  Where  he 
is  a  purchaser  without  notice  of  wrong  from  a  wilful  trespasser,  the  value  at 
the  time  of  such  purchase. 

Ebbob  to  the  Oircuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  D.  ffastings^  Jr.^  for  the  plaintiff  in  error. 
Mr.  Assistant  Attomey-Q-eneral  Maury  for  the  United  States. 

Mb.  Justice  Millkb  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error,  founded  on  a  certificate*  of  division  of 
opinion  between  the  judges  of  the  Circuit  Court.  > 
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The  facts,  as  certified,  oat  of  which  this  difference  of  opinion 
arose  appear  in  an  action  in  the  nature  of  trover,  brought  by 
the  United  States  for  the  value  of  two  hundred  and  forty-two 
cords  of  ash  timber,  or  wood  suitable  for  manufacturing  pur- 
poses, cut  and  removed  from  that  part  of  the  public  lands 
known  as  the  reservation  of  the  Oneida  tribe  of  Indians,  in  the 

I 

State  of  Wisconsin.  This  timber  was  knowingly  and  wrong- 
fully taken  from  the  land  by  Indians,  and  carried  by  them 
some  distance  to  the  town  of  Depere,  and  there  teld  to  the 
£.  E.  BoUes  Wooden^ware  Company,  the  defendant,  which 
was  not  chargeable  with  any  intentional  wrong  or  misconduct 
or  bad  faith  in  the  purchase. 

The  timber  on  the  ground,  after  it  was  felled,  was  worth 
twenty-five  cents  per  cord,  or  960.71  for  the  whole,  and  at  the 
town  of  Depere,  where  defendant  bought  and  received  it,  three 
dollars  and  fifty  cents  per  cord,  or  9850  for  the  whole  quantity. 
The  question  on  which  the  judges  divided  was  whether  the 
liability  of  the  defendant  should  be  measured  by  the  first  or 
the  last  of  these  valuations. 

It  was  the  opinion  of  the  circuit  judge  that  the  latter  was 
the  proper  rule  of  damages,  and  judgment  was  rendered  against 
the  defendant  for  that  sum. 

We  cannot  follow  counsel  for  the  plaintiff  in  error  through 
the  examination  of  all  the  cases,  both  in  England  and  this 
country,  which  his  commendable  research  has  enabled  him  to 
*  place  upon  the  brief.  In  the  English  courts  the  decisions  have 
in  the  main  grown  out  of  coal  taken  from  the  mine,  and  in 
such  cases  the  principle  seems  to  be  established  in  those  courts, 
that  when  suit  is  brought  for  the  value  of  the  coal  so  taken, 
and  it  has  been  the  result  of  an  honest  mistake  as  to  the  true 
ownership  of  the  mine,  and  the  taking  was  not  a  wilful  tres- 
pass, the  rule  of  damages  is  the  value  of  the  coal  as  it  was  in 
the  mine  before  it  was  disturbed,  and  not  its  value  whei^  dug 
out  and  delivered  at  the  mouth  of  the  mine.^  lHartin  v.  Por- 
ter^ 6  Mee.  &  W.  851 ;  Morgan  v.  PowelU  8  Ad.  &  E.  N.  8. 
278;  WoodY.  Morewood,  8  id.  440;  EOtany.  Woods,  Law  Rep. 
4  Eq.  432 ;  Jegon  v.  Vivian,  Law  Rep.  6  Ch.  A  pp.  742. 

The  doctrine  of  the  English  courts  on  this  subject  is  proba- 

oly  as  well  stated  by  Lord  Hathevley  in  the  House  of  Lords,  in 
VOL.  XVI.  28 
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the  case  of  Livinffitane  v.  Rawyards  Coal  Co.,  5  App.  Gas. 
25,  as  anywhere  else.  He  said :  *'*'  There  is  no  doubt  tliat  if  a 
man  furtively,  and  in  bad  faith,  i*obs  his  neighbor  of  his  prop- 
erty, and  because  it  is  underground  is  probably  for  some  little 
time  not  detected,  the  court  of  equity  in  this  country  will 
stru^le,  or,  I  would  rather  say,  will  assert  its  authority  to 
punish  the  fraud  by  fixing  the  person  with  the  value  of  the 
whole  of  the  property  which  he  has  so  furtively  taken,  and 
making  him  no  allowance  in  respect  of  what  he  has  so  done,  as 
would  have  been  justly  made  to  him  if  the  parties  had  been 
working  by  agreement.'*  But  *^when  once  we  arrive  at  the 
fact  that  an  inadvertence  has  been  the  cause  of  the  misfortune, 
then  the  simple  course  is  to  make  every  just  allowance  for  out- 
lay on  the  part  of  the  pei'son  who  has  so  acquired  the  property, 
and  to  give  back  to  the  owner,  so  far  as  is  possible  under  the 
circumstances  of  the  case,  the  full  value  of  that  which  cannot 
be  restored  to  him  in  specie.^* 

There  seems  to  us  to  be  no  doubt  that  in  the  case  of  a  wilful 

trespass  the  rule  as  stated  above  is  the  law  of  damages  both  in 

England  and  in  this  country,  though  in  some  of  the  State 

courts  the  milder  rule  has  beeji  applied  even  in  this  class  of 

I  cases.    Such  are  some  that  are  cited  from  Wisconsin.     Weg^ 

mouth  V.  Chicago  ^  Northtoettem  Railway  Co.,  17  Wis.  550; 
Single  v.  Schneider,  24  id.  299. 

On  the  other  hand,  the  weight  of  authority  in  this  country 
as  well  as  in  England  favors  the  doctrine  that  wher^  the  ires* 
pass  is  the  result  of  inadvertence  or  mistake,  and  the  wrong 
was  not  intention^il,  the  value  of  the  property  when  first  taken 
must  govern  ;  or  if  the  conversion  sued  for  was  after  value  had 
been  added  to  it  by  the  work  of  the  defendant,  he  should  be 
credited  with  this  addition, 

Winchenter  v.  Craig,  S3  Mich.  205,  contains  a  full  examina- 
tion of  the  authorities  on  the  point.  Heard  v.  James,  49  Miss. 
286 ;  Baker  v.  Wheeler,  8  Wend.  (N.  Y.)  605 ;  Baldwin  v. 
PorUr,  12  Conn.  484. 

While  these  principles  are  sufficient  to  enable  us  to  fix  a 
measure  of  damages  in  both  classes  of  torts  where  the  original 
trespasser  is  defendant,  there  remains  a  third  class,  where  a 
purchaaer  from  him  is  sued,  as  in  this  case,  for  the  conversioQ 
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of  the  property  to  his  own  use.  In  sncb  case,  if  the  first  taker 
of  the  property  were  guilty  of  no  wilful  wrong,  the  rule  can  in 
no  case  be  more  stringent  against  the  defendant  who  purchased 
of  him  than  against  his  vendor. 

Bat  the  case  before  us  is  one  where,  by  reason  of  the  wilful 
wrong  of  the  party  who  committed  the  trespass,  he  was  liable, 
under  the  rule  we  have  supposed  to  be  established,  for  the  yalue 
of  the  timber  at  Depere  the  moment  before  he  sold  it^  and  the 
question  to  be  decided  is  whether  the  defendant  who  purchased 
it  then  with  no  notice  that  the  property  belonged  to  the  United 
States,  and  with  no  intention  to  do  wrong,  must  respond  by  the 
same  rule  of  damages  as  his  vendor  should  if  he  had  been  sued. 

It  seems  to  us  that  he  must.  The  timber  at  all  stages  of  the 
conversion  was  the  propeii^y  of  plaintiff.  Its  purchase  by  de- 
fendant did  not  divest  the  title  nor  the  right  of  possession* 
The  recovery  of  any  sum  whatever  is  based  upon  that  proposi- 
tion. This 'right,'  at  the  moment  preceding  the  purchase  by 
defendant  at  Depere,  was  perfect,  with  no  right  in  any  one  to 
set  up  a  claim  for  work  and  labor  bestowed  -on  it  by  the  wrong- 
doer. It  is  also  plain  that  by  purchase  from  the  wrong-doer 
defendant  did  not  acquire  any  better  title  to  the  property  than 
his  vendor  had.  It  is  not  a  case  where  an  innocent  purchaser 
can  defend  himself  under  that  plea.  If  it  were,  he  would  be 
liable  to  no  damages  at  all,  and  no  recovery  could  be  had.  On 
the  contrary,  it  is  a  case  to  which  the  doctrine  of  caveat  emptor 
applies,  and  hence  the  right  of  recovery  in  plaintiff. 

On  what  ground,  then,  can  it  be  maintained  that  the  right  to 
recover  against  him  should  not  be  just  what  it  was  against  his 
vendor  the  moment  before  he  interfered  and  acquired  posses- 
sion ?  If  the  case  were  one  which  concerned  additiontd  value 
placed  upon  the  property  by  the  work  or  labor  of'  the  defend- 
ant after  he  had  purchased,  the  same  rule  might  be  applied  as 
in  case  of  the  inadvertent  trespasser. 

But  here  he  has  added  nothing  to  its  value.  He  acquired 
possession  of  property  of  the  United  States  at  Depere,  which, 
at  that  place,  and  in  its  then  condition,  is  worth  $850,  and  he 
wants  to  satisfy  the  claim  of  the  government  by  the  payment 
of  $60.  He  founds  his  right  to  do  this,  not  on  the  ground  that 
anything  he  has  added  to  tl^e  property  has  increased  its  value 
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by  the  amount  of  the  difference  between  these  two  sums,  bat 
on  the  proposition  that  in  purchasing  the  property  he  pur- 
chased of  the  wrong-doer  a  right  to  deduct  what  the  labor  of 
the  latter  had  added  to  its  value. 

If,  as  in  the  case  of  an  unintentional  trespasser,  such  right 
existed,  of  course  defendant  would  have  bought  it  and  stood  in 
his  shoes ;  but  as  in  the  present  case,  of  an  intentional  tres- 
passer, who  had  no  such  right  to  sell,  the  defendant  could  pur- 
chase none. 

Such  is  the  distinction  taken  in  the  Roman  law  as  stated  in 
the  Institutes  of  Justinian,  Lib.  II.  Tit.  I.  sect.  84. 

After  speaking  of  a  painting  by  one  man  on  the  tablet  of 
another,  and  holding  it  to  be  absurd  that  the  work  of  an  Ap- 
pelles  or  Parrhasius  should  go  without  compensation  to  the 
owner  of  a  worthless  tablet,  if  the  painter  had  possession  fairly, 
he  says,  as  translated  by  Dr.  Cooper :  ^^  But  if  he,  or  any  oiher^ 
shall  have  taken  away  the  tablet  feloniously,  it  is  evident  the 
owner  may  prosecute  by  action  of  theft." 

The  case  of  Neaiitt  v.  St.  Paul  Lumber  Co.^  21  Minn.  491,  is 
directly  in  point  here.  The  Supreme  Court  of  Minnesota  says: 
**  The  defendant  claims  that  because  they  (the  logs)  were  en- 
hanced in  value  by  the  labor  of  the  original  wrong-doer  in  cut- 
ting them,  and  the  expense  of  transporting  them  to  Anoka,  the 
plaintiff  is  not  entitled  to  recover  the  enhanced  value ;  that  is, 
that  he  is  not  entitled  to  recover  the  full  value  at  the  time  and 
place  of  conversion."  That  was  a  case,  like  this,  where  the 
defendant  was  the  innocent  purchaser  of  the  logs  from  the  wil- 
ful wrong-doer,  and  where,  as  in  this  case,  the  transportation  of 
them  to  a  market  was  the  largest  item  in  their  value  at  the 
time  of  conversion  by  defendant ;  but  the  court  overruled  the 
proposition  and  affirmed  a  judgment  for  the  value  at  Anoka, 
the  place  of  sale. 

To  establish  any  other  principle  in  such  a  case  as  this  would 
be  very  disastrous  to  the  interest  of  the  public  in  the  immense 
forest  lands  of  the  government.  It  has  long  been  a  matter  of 
complaint  that  the  depredations  upon  these  lands  are  rapidly 
destroying  the  finest  forests  in  the  world.  Unlike  the  individ- 
ual owner,  who,  by  fencing  and  vigilant  attention,  can  protect 
his  valuable  trees,  the  governmept  has  no  adequate  defence 
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against  this  great  eviL  Its  liberality  in  allowing  trees  to  be 
cut  on  its  land  for  mining,  agricultural,  and  other  specified 
uses  has  been  used  to  screen  the  lawless  depi*edator  who  de- 
stroys and  sells  for  profit 

To  hold  that  when  the  government  finds  its  own  property  in 
hands  but  one  remove  from  these  wilful  trespassers,  and  asserts 
its  right  to  such  property  by  the  slow  processes  of  the  law,  tlie 
holder  can  set  up  a  claim  f6r  the  value  which  has  been  added 
to  the  property  by  the  guilty  party  in  the  act  of  cutting  down 
the  trees  and  removing  the  timber,  is  to  give  encouragement 
and  reward  to  the  wrong-doer,  by  providing  a  safe  market  for 
what  he  has  stolen  and  compensation  for  the  labor  he  has  been 
compelled  ta  do  to  make  his  theft  effectual  and  profitable. 

We  concur  with  the  circuit  judge  in  this  case,  and  the  judg* 

ment  of  the  Circuit  Court  is 

Affirmed* 
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1.  An  importer  of  sngara  having  entered  them  at  the  coBtom-honie  by  a  ware- 

house entry,  nnder  sect.  12  of  the  act  of  Aug.  dO,  1842,  c.  270,  as  amended 
by  sect.  1  of  the  act  of  Aug.  6, 1846,  c.  84,  gave,  with  sureties,  a  bond,  con- 
ditioned to  be  void  if  he  or  his  "  assigns "  should,  within  a  specified  time, 
withdraw  them  f/om  the  warehouse  in  the  mode  prescribed  by  law,  and 
pay  to  the  collector  a  sum  specified,  "  or  the  true  amount,  when  ascertained, 
of  the  duties  imposed."  The  act  required  the  sugars  to  be  kept  subject  to 
the  order  of  the  importer,  "  upon  payment  of  the  proper  duties,"  to  be  ascer- 
tained on  entry,  "  and  to  be  secured  by  his  bond,''  with  surety.  He  after- 
wards sold  the  sugars  in  bond,  and  gave  to  the  purchaser,  who  agreed  to 
pay  the  duties  as  part  of  the  purchase  price,  a  written  authority,  on  which 
the  sugars  were  withdrawn;  but  the  full  amount  of  the  proper  duties, 
which  was  less  than  the  sum  specified  in  the  condition  of  the  bond,  was 
not  paid.  In  a  suit  on  the  bond,  to  recover  the  unpaid  duties,  —  Held,  that 
the  obligors  are  liable. 

2.  Although  it  is  the  usage  of  trade  to  sell  goods  in  bond,  and  deliver  them 

by  an  order  for  their  wididrawal,  the  purchaser  withdrawing  them  and 
paying  the  duties,  the  obligors  do  not  become  merely  sureties,  with  the 
goods  as  the  primary  security  for  the  duties,  nor  are  they  released  because 
the  officers  of  the  United  States  unlawfully  part  with  the  goods  without 
exacting  payment  of  the  duties  chargeable  thereon. 
S.  The  negligence  of  the  officers  does  not  affect  the  liability  of  either  the  princi- 
pal or  the  surety  in  a  bond  to  the  United  States. 
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Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  M.  EvarU  and  Mr.  Joieph  H.  Choate  for  the 
plainti£E  in  error. 

Jitr.    AiiiHant   Attorney- Q'eneral   Maury  for   the    United 

States. 

Mb.  Justicb  Blatchfobd  delivered  the  opinion  of  the 
court. 

On  Aug.  2, 1865,  the  firm  of  Grinnell,  Mintnm,  &  Co.,  being 
the  owner&of  five  hundred  and  eighty  packages  of  sugar,  im- 
ported from  abroad,  entered  them  at  the  custom-house  in  New 
York  by  a  warehouse  entry,  and  thereupon  the  members  of 
that  firm,  as  principals,  and  one  Clark,  as  surety,  executed 
under  their  hands  and  seals  and  delivered  to  the  collector  a 
warehouse  bond,  conditioned  that  the  bond  should  be  void  if 
the  principals,  ^'  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  administrators,  or  assigns,"  should,  ^'  on  or  before 
the  expiration  of  one  year  from  the  date  of  the  importation  '*'*  of 
the  said  goods,  withdraw  them,  ^^in  the  mode  prescribed  by 
law,  from  the  public  store  or  bonded  warehouse  '*  where  they 
might  be  deposited  at  the  port  of  New  York,  and  pay  to  the 
collector  for  that  port  $23,787.99,  ^^  or  the  true  amount,  when 
ascertained,  of  the  duties  imposed,"  by  laws  then  existing,  or 
thereafter  to  be  enacted,  upon  the  said  goods,  &c.  On  the  giv- 
ing of  the  bond,  the  sugars  were  placed  in  the  public  store  and 
in  the  custody  of  the  collector,  as  provided  by  the  warehousing 
statutes.  On  Aug.  8, 1865,  the  owners  sold  to  Gibson,  Early, 
&  Co.  all  the  sugars,  the  same  being  still  in  warehouse,  and 
held,  by  the  collector  for  duties,  under  said  statutes.  By  the 
terms  of  the  sale,  the  goods  were  sold  expressly  subject  to  the 
payment  of  all  duties  thereon  by  Gibson,  Early,  &  Co.,  who  as- 
sumed the  payment  of  the  duties  as  part  of  the  agreed  price  of 
the  goods  on  the  sale,  the  price,  less  the  duties  so  assumed,  be- 
ing paid  in  cash  on  delivery.  The  sellers  made  delivery  of  the 
goods  in  bond,  subject  to  the  duties,  by  writing  and  signing,  on 
Aug.  9, 1865,  at  the  foot  of  the  warehouse  entry,  the  following 
consent :  ^^  We  hereby  authorize  Gibson,  Early,  &  Co.  to  with- 
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draw  the  sugars  described  in  this  entry.    GrinnelU  Mintam,  & 
Co/'    It  was  not  the  custom  to  give  any  formal  notice  to  the 
collector  or  any  other  officer  of  the  customs  of  such  sales  in 
bond,  nor  was  any  such  notice  given  in  this  case.     The  author- 
ity to  withdraw,  in  the  form  above  stated,  would  be  and  was 
presented  to  the  collector  in  due  course  before  the  withdrawal 
could  be  made  by  the  purchaser.     The  total  weight  of  the 
sugars,  as  returned  by  the  government  weighers,  was  755,621 
pounds,  upon  which  the  proper  duty,  at  three  cents  per  pound, 
was  liquidated  at  $22,668.68.     On  Aug.  11,  1865,  Gibson, 
Early,  &,  Co.  withdrew  for  transportation  to  Cincinnati,  under 
the  said  authority  from   Grinnell,  Mintum,  &  Co.,  825,011 
pounds  of  the  sugar,  and  paid  99,750.88  duties  thereon.     On 
Aug.  29, 1865,  they  withdrew  for  consumption,  in  like  manner, 
48,618  pounds,  and  paid  92,058.42  duties  thereon.    Afterwards, 
and  before  Sept.  4, 1865,  they  sold  to  one  Camp  the  residue  of 
the  sugars,  the  same  being  then  in  warehouse,  and  being,  by 
the  terms  of  the  sale,  sold  in  bond,  expressly  subject  to  the 
payment  of  all  duties  thereon  by  Camp,  who  assumed  the  pay- 
ment of  said  duties  as  part  of  the  agreed  price  of  the  goods  on 
the  sale.    A  firm  of  custom-house  brokers,  Wylie  &  Wade,  was 
employed  by  Camp  to  withdraw  the  sugars  and  to  pay  the  du- 
ties  thereon,  and  for  that  purpose  was  furnished  by  Camp  with 
the  amount  of  the  duties,  910,859.88,  in  gold.    On  Sept.  4, 
1865,  Gibson,  Early,  &  Co.  made  delivery  to  Camp  of  the  resi- 
«due  of  the  sugars  in  bond,  by  writing  and  signing  at  the  foot  of 
the  withdrawal  entry  made  thereof  by  his  said  brokers  the  fol- 
lowing consent :  ^^  We  authorize  Wylie  &  Wade  to  withdraw 
the  goods  described  in  this  entry.     Gibson,  Early,  &  Co."    No 
formal  notice  of  this  sale  to  Camp  was  given  to  the  collector 
or  any  other  officer  of  the  customs.     This  last  authority  to 
withdraw  was  presented  in  due  course  by  said  brokers  "when 
they  desired  to  withdraw  the  goods.    This  was  done  on  Sept. 
4, 1865,  when  they  made  a  withdrawal  entry  of  the  residue  of 
the  sugars,  the  weight  of  which  was  861,996  pounds.     The 
duty  at  three  cents  per  pound  was  910,859.88.     But  the  col- 
lector demanded  as  duties  only  99,852.89,  being  at  the  rate  of 
three  cents  per  pound  on   311,763   pounds,  leaving  due,  as 
duties,  91  ^06.99.    The  goods  were  delivered  to  the  brokers. 
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and  were  of  greater  value  than  the  duties  chargeable  on  them. 
Tliis  was  done  without  the  knowledge  or  consent  of  Grinnell, 
Mintum,  &  Co.  v  The  first  knowledge  or  notice  they  had  of  the 
withdrawal  without  the  payment  of  full  duties  was  a  notice 
from  the  collector,  Dec.  6, 1867,  as  to  the  amount  so  remaining 
unpaid.  Before  that  time  the  brokers  had  become  insolventi 
and  Gibson,  Early,  &  Co.  became  insolvent  befora  the  trial  of 
this  suit.  The  United  States  having  brought  suit  on  the  bond 
against  the  obligors  in  it,  to  recover  the  $1,506.99,  with  inter- 
est, a  jury  was  duly  waived,  and  the  court,  having  found  the 
foregoing  facts,  found  the  following  conclusions  of  law :  1, 
That  the  facts  constituted  no  bar  to  a  recovery ;  2,  that,  if  the 
defendants  were  to  be  regarded  as  sureties,  after  the  transfer  of 
the  title  to  the  property  in  bond,  instead  of  principals,  they 
stood  in  no  better  position ;  8,  that  the  laches  of  the  custom- 
house officers,  in  delivering  the  goods  without  collecting  the 
whole  of  the  duties,  could  not  affect  the  plaintiffs,  as  the  United 
States  were  never  bound  by  the  laches  of  their  agents,  nor 
could  the  defeudairts  set  up  such  laches  as  a  discharge  of  their 
obligation ;  4,  that  the  plaintiffs  were  entitled  to  judgment 
The  defendants  excepted  to  each  of  said  conclusions  of  law,  a 
judgment  was  rendered  for  the  plaintiffs  for  $8,096.11,  and  the 
defendants  brought  this  writ  of  error. 

The  court  below  also  found,  as  facts,  ^Hhat  it  was  the  estab- 
lished and  uniform  usage  of  trade  in  New  York,  at  the  times  of 
said  sales  and  deliveries,  and  long  before,  for  importers  to  make 
sales  of  imported  goods  which  were  in  warehouse,  in  bond,  the 
purchaser  on  such  sales  assuming  the  payment  of  the  duties 
thereon,  and  being  allowed  and  credited  by  the  seller  with  the 
amount  of  the  duties  so  assumed,  as  so  much  paid  on  account 
of  or  deducted  from  what  would  otherwise  have  been  the  pur* 
chase  price,  and  for  the  seller  to  make  delivery  of  said  goods  in 
bond,  by  signing  a  written  consent  to  the  withdrawal  of  said 
goods  by  the  purchaser,  and  it  was  also  in  accordance  with  such 
usage  and  custom  for  successive  sales  and  deliveries  of  goods 
in  bond  to  be  made,  on  siinilar  terms  and  in  the  same  manner^ 
so  long  aa  any  of  such  goods  remained  in  warehouse,  the  last 
purchaser  withdrawing  the  goods  under  the  written  consent  so 
received  by  him  upon  and  as  the  delivery  theraof,  and  paying 


Oct  1882.]  MiNTURN  V.  United  State^.  441 

the  duties  thereon  on  such  vfithdrawal ;  that  the  said  castom 
and  usage  were,  at  the  times  aforesaid,  well  known  and  under- 
stood, and  the  established  and  settled  practice  at  the  custom- 
house in  New  York  was  to  treat  the  party  holding  such  consent 
for  withdrawal,  and  him  only,  as  the  pei*son  entitled  to  with- 
draw and  receiye  the  goods  on  payment  of  the  duties,  and  upon 
the  payment  by  him  of  the  duties,  remaining  due  thereon,  and 
not  otherwise,' Ito  issue  a  written,  permit  for  the  actual  deliveiy 
to  him  of  said  goods  out  of  ^warehouse ;  and  that,  during  the 
period  covered  by  the  transactions  hereinbefore  set  forth,  the 
following  regulations  of  the  Treasuiy  Department  were  in  force, 
to  wit :  *  Art.  442.  The  entry  for  withdrawal  of  merchandise 
from  warehouse  for  consumption,  at  port  of  onginal  importa- 
tion, shall  be  made  by  the  party  in  whose  name  the  merchan- 
dise was  warehoused,  or  by  some  person  duly  authonzed  for  the 
purpose  by  him,  and  in  either  case  shall  be  signed  by  the 
party  making  the  withdrawal.     This  entry  shall  exhibit  the 
marks^iind  numbers^f  the  packages,  the  description  and  qual- 
ity of  the  goods,  and  the  dutiable  value  of  the  same.     On  pres- 
entation to  the  proper  officer  in  the  collector's  office,  it  shall 
be<compared  with  the  recoi*d,  on  the  warehouse  books,  of  the 
original  warehouse  entry,  and,  if  found  correct,  be  properly  en- 
terad  therein,  the  warehouse-bond  number  indorsed  thereon, 
and  the  amount  of  duties  payable  estimated.     From  the  col- 
lector's office  it  shall  then  be  taken  by  the  importer  to  the 
naval  office,  where  a  similar  comparison  shall  be  made  with  the 
warehouse  records  of  that  office,  and  the  estimate  of  duties 
verified  and  indorsed  upon  the  duplicate  entry.     The  amount 
of  duties  thus  ascertained  having  been  paid,  a  permit  will  be 
issued  for  the  delivery  of  the  goods.     Art.  448.  Merchandise  in 
bulk,  Hquors,  sugars,  molasses,  cocoa,  pepper,  and  other  articles 
bought  and  sold  by  weight,  when  withdrawn  for  export  or 
transportation,  must  be  entered  for  such  destination  at  the 
actual  quantities  on  which  duties  were  estimated  at  the  time  of 
arrival  in  the  United  States ;  and,  to  secure  this,  weighers, 
measurers,  and  gangers  will  be  required  to  mark  on  each  pack- 
age its  contents,  as  determined  by  them   on   its  entry  for 
warehouse.      On  these  quantities  the  duties  on  export  and 
transportation  entries  will  be  estimated.    Goods  withdrawn  for 
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coosumption  may  be  taken  at  average  valuations,  care  being 
bad  that  on  the  last  Avithdi*awal  the  entire  balance  of  duty  be 
collected.  Art.  444;  Should  the  final  withdrawal  entry  be  for 
export  or  transportation,  and  there  be  any  difference  between 
the  actual  duty  and  the  amount  to  close  the  sum  due  on  the 
warehouse  entry,  the  excess,  if  any,  shall  be  refunded  on  the 
last  withdrawal  for  consumption,  and  the  deficiency,  if  any,  col- 
lected on  amendment  to  said  entry/  " 

The  contention  for  the  plaintiffs  in  error  is,  that,  by  the 
substitution  for  a  credit  system,  in  the  payment  of  duties,  of'* 
deposit  of  the  goods  in  warehouse,  subject  to  a  withdrawal  for 
consumption  only  on  the  payment  of  duties,  involving  the 
holding  by  tlie  United  States  of  possession  of  the  goods  in  the 
mean  time,  such  possession  became  the  primary  security  for 
the  duties,  and  the  obligors  in  the  bond  were  thereafter  merely 
sureties,  and  were  wholly  released  because  the  officers  of  the 
United  States  parted  with  the  possession  of  the  goods  without 
exacting  payment  of  the  duties. 

Section  1  of  the  act  of  Aug.  6, 1846,  c.  84,  amendatory  of 
sect.  12  of  the  act  of  Aug.  SO,  1842,  c.  270,  provides  that,  on 
an  entry  of  goods  for  warehousing,  the  goods  shall  be  taken  pos- 
session of  by  the  collector,  and  deposited  in  the  public  stores, 
there  to  be  kept  subject  at  all  times  to  the  order  of  the  owner, 
importer,  consignee,  or  agent,  '^  upon  payment  of  the  proper 
.  duties  and  expenses,  to  be  ascertained  on  due  entiy  thereof  for 
warehousing,  and  to  be  secured  by  a  bond  of  the  owner,  im- 
porter, or  consignee,  with  surety  or  sureties  to  the  satisfaction 
of  the  collector,  in  double  the  amount  of  said  duties,  and  in  such 
form  as  the  Secretary  of  the  Treasury  shall  prescribe.*'  It  is 
contended  by  the  plaintiffs  in  error  that  a  private  creditor, 
standing  in  the  same  relation  to  them  and  to  the  goods  which 
the  United  States  occupied  under  the  warehousing  system  as 
provided  for  by  the  statute  and  as  practically  administered, 
could  not  have  voluntarily  surrendered  the  goods  which  had 
been  placed  in  his  hands  as  security  for  the  payment  of  the 
debt,  and  which  were  available  for  that  purpose,  without  re- 
quiring payment  of  the  debt,  otherwise  than  with  the  consent 
of  the  plaintiffs  in  error,  without  discharging  them  from  their 
liability;  that  the  United* States  are  entitled  to  no  other  or 
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higher  right  than  a  private  creditor  would  be  entitled  to  in 
the  same  case ;  and  that  the  consent  of  the  iinporters  to  the 
withdrawal  of  the  goods  by  Gibson,  Karly,  &  Co.  was  not  a 
consent  unconditionally  to  their  delivei*y,  or  to  their  delivery 
without  the  payment  of  duties,  but  only  to  their  withdrawal 
from  warehouse  in  the  manner  and  upon  the  terms  and  con- 
ditions prescribed  by  law  and  by  the  treasury  regulations  and 
by  usage,  namely,  after  all  duties  thereon  had  been  first  paid, 
and  not  otherwise. 

The  warehousing  statute,  above  cited,  provides  that  ware- 
housed goods  shall  be  subject  to  the  order  of  their  owner  on 
payment  t>f  the  duties.  Therefore,  no  order  of  the  plaintiffs 
iu  error  could  become  operative  to  affect  any  rights  of  the 
United  States,  unless  the  duties  on  the  goods  to  be  affected  by 
the  order  were  paid.  Moreover,  the  provbion  as  to  the  deposit 
of  the  goods,  and  their  retention  till  the  duties  on  them  are 
pe^d,  is  coupled  with  the  provision  for  the  securing  of  the 
duties  by  the  bond.  Evidently,  the  intention  of  the  statute 
was  to  superadd  to  the  security  of  the  holdiug  of  the  goods 
the  security  of  the  bond,  so  that,  in  case  of  a  delivei*y  of  the 
goods  by  fraud,  or  mistake,  or  negligence  in  the  officers  of  the 
government,  the  security  of  the  bond  should  remain.  The  form 
of  the  bond  taken  was  such,  that  while,  in  connection  with  the 
regulations  and  the  usage,  commerce  was  favored  by  the  privi- 
lege of  dealing  in  warehoused  goods,  it  was  clearly  intended  to 
hold  the  obligors  responsible  if  any  purchaser  from  the  im- 
porters should  obtain  the  goods  on  their  order  without  paying 
full  duties.  The  condition  is,  that  the  bond  shall  be  void  if 
they  or  their  ^^  assigns  "  shall  withdraw  the  goods  and  pay  the 
^'  true  amount "  of  duties.  The  bond  is  not  to  become  void  on 
any  other  condition,  and  it  is  not  to  become  void  unless,  in 
addition  to  the  withdrawal  of  the  goods,  the  true  amount  of 
duties  is  paid.  This  view  shows  that  the  parties  have  con- 
tracted to  be  and  remain  principal  debtors  to  the  United  States 
until  the  true  amount  of  duties  is  paid,  whatever  fraud  or  negli- 
gence there  may  be  in  parting  with  the  possession  of  the  goods 
without  the  payment  of  the  true  amount  of  duties.  There  was 
no  power  in  any  officer  of  the  government  to  alter  the  terms  or 
effect  of  this  contract,  and  destroy  the  obligation  of  the  bond. 


444  MiNTUBN  V.  United  States.  [Sap.  Gl 

by  giving  up  the  goods  without  the  payment  of  the  duties. 
The  same  statute  required  the  holding  of  the  goods  and  the 
taking  of  the  bond.  The  cases  in  which  it  has  been  held  that 
the  United  States  had  parted  with  rights,  by  reason  of  acts 
done  to  the  prejudice  of  persons  who  had  contracted  with 
.  them,  have  all  been  cases  where  there  was  authority  of  law  to 
do  such  acts.  In  United  States  y.  Admrs,  of  SUlegMy  8  Wash. 
C.  C.  70,  it  was  held,  by  Mr.  Justice  Washington,  that  acts  of 
of&cers  of  the  United  States  acting  within  their  proper  spheres, 
and  to  be  imputed  to  the  United  States  and  considered  as  the 
acts  of  the  United  States,  in  extending  the  time  for  the  pay- 
ment of  the  debt  due  from  a  principal  in  a  bond,  discharged 
the  sureties  in  the  same  bond,  they  not  having  known  of  or 
consented  to  the  extension.  Tlie  same  principle  was  applied 
by  Mr.  Justice  Thompson,  in  United  States  v.  TUlotson^  1  Paine, 
805,  to  the  case  of  the  alteration  of  a  contract  by  the  United 
States  without  the  consent  of  the  sureties  for  its  performance. 
But,  in  the  present  case,  the  giving  up  of  the  goods  without  the 
payment  of  the  duties  was  an  act  not  only  not  unauthorized, 
but  forbidden  by  the  statute. 

The  question  presented  by  this  case  is  not  a  new  one  in 
this  court.  In  ffart  v.  United  States^  95  U.  S.  816,  in  a  suit 
brought  by  the  United  States  against  the  principal  and  sure- 
ties, on  a  distiller's  bond,  to  recover  taxes  on  spirits  distilled 
by  the  principal,  the  sureties  pleaded  that  the  taxes  were  a  lien 
on  the  spirits,  and  that  the  collector,  without  the  knowledge 
or  assent  of  the  sureties,  and  without  first  requiring  the  pay- 
ment of  the  taxes  thereon,  permitted  the  principal  to  remove 
from  the  distillery  warehouse  distilled  spirits  more  than  suffi- 
cient in  value  to  pay  the  demand.  This  court  held,  that  as, 
under  the  statute,  no  distilled  spirits  could  be  removed  from 
the  warehouse  before  payment  of  the  tax,  and  no  officer  of 
the  United  States  had  authority  to  dispense  with  the  require- 
ment of  the  law,  the  United  States  were  not  bound  by  the 
acts  of  the  collector ;  and  the  prior  cases  of  United  States  v. 
Kirkpatriek,  9  Wheat.  720 ;  United  States  v.  Vanzandt,  11  id. 
184;  United  States  v.  Nicholl,  12  id.  605;  Gibbons  v.  UniUd 
States,  8  Wall*  269 ;  and  Jones  v.  United  States,  18  id.  662,  were 
cited  as  establishing  that  the  government  is  not  responsible  for 
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the  laches  or  the  wrongfal  acts  of  its  o£Qcei*s ;  and  it  was  said 
by  the  Chief  Justice,  deli^'ering  the  opinion  of  the  court : 
^^Here  the  surety  was  aware  of  the  lien  which  the  law  gave  as 
security  for  the  payment  of  the  tax.  He  also  knew  that,  in 
order  to  retain  this  lien,  the  government  must  rely  upon  the 
diligence  and  honesty  of  its  agents.  If  they  performed  their 
duties  and  preserved  the  security,  it  inured  to  his  benefit  as 
well  as  that  of  the  government ;  but  if,  by  neglect  or  miscon- 
duct, they  lost  it,  the  government  did  not  come  under  obliga* 
tions  to  make  good  the  loss  to  him,  or,  what  is  the  same  thing, 
release  him  pro  tanto  from  the  obligation  of  his  bond.  As 
between  himself  and  the  government,  he  took  the  risk  of  the 
effect  of  official  negligence  upon  the  security  which  the  law 
provided  for  his  protection  against  loss,  by  reason  of  the  lia- 
bility he  assumed.*'  These  views  are  conclusive  to  show  that 
the  importers  as  well  as  their  surety  are  liable  on  the  bond  in 
this  case.  If  the  importers  could  be  regarded  as  having  always 
been,  or  as  having  at  any  time  become,  sureties  only  in  respect 
of  the  duties,  with  the  goods  as  the  primary  security  (a  posi- 
tion shown  to  be  wholly  untenable),  it  is  well  settled,  by  the 
decisions  of  this  court,  that  the  negligence  of  the  officers  of  the 
government  does  not  affect  the  liability  of  a  surety  in  a  bond 
any  more  than  it  does  that  of  bis  principal.  Dox  v.  Postmaster" 
Generalj  1  Pet.  818 ;  United  States  v.  Exrhpatricky  9  Wheat, 
720 ;   United  States  v.  Vamandt,  11  id.  184. 

Judgment  affirmed. 


Dodge  v.  Fbeedman's  Savings  and  Trust  Company. 

Wliere  a  mortgage  of  lands  in  the  District  of  Colnmbia,  or  a  deed  of  trust  in 
the  natnre  thereof,  to  secure  the  payment  of  money,  is  foreclosed,  sect  806, 
Rey.  Stat,  relating  to  the  District,  authorizes  a  decree  in  personam  against  the 
debtor  for  the  balance  remaining  due  after  the  proceeds  of  the  sale  of,  the 
lands  have  been  applied  to  the  satisfaction  of  the  debt 

Appeal  from  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

The  Freedman^s  Savings  and  Trust  Company,  the  holder  of 


n 
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certain  notes  of  Dodge,  secured  by  Ins  deed  of  trust  in  the 
nature  of  a  moitgage  upon  lands  in  the  District  of  Columbia, 
filed  its  bill  in  tlie  court  below,  and  obtained  a  decree,  which 
was  affirmed  here  at  the  October  Term,  1876,  93  U.  S.  379.  A 
sale  of  the  lands  was  then  made,  and,  after  the  application  of 
the  proceeds  to  the  satisfaction  of  the  debt,  the  court,  pursue 
ant  to  its  adjudication  that  the  complainant  recover  the  bal- 
ance remaining  due,  and  that  he  ^^  have  execution  thereof  as  at 
law,"  ordered  that  a  writ  be  issued. 
Dodge  thereupon  appealed. 

Mr.  Reginald  Fendall  and  Mr.  John  2>.  MePherson  for  the 
appellant. 

Mr.  William  A.  McKenney  and  Mr.  )Snoch  Totten  for  the 
appellee. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

Section  808  of  the  Revised  Statutes  relating  to  the  District 
of  Columbia  is  as  follows :  — 

^  Sect.  808.  The  proceeding  to  enforce  any  lien  shall  be  by  bill 
or  petition  in  equity,  and  the  decree,  besides  subjecting  the  thing 
upon  which  the  lien  has  attached  to  the  satisfaction  of  the  plain- 
tiff^s  demand  ngainst  the  defendant,  shall  adjudge  that  the  plaintiff 
recover  his  demand  against  the  defendant,  and  that  he  may  have 
execution  thereof  as  at  law." 

This  statute  applies  to  suits  for  the  foreclosure  of  deeds  of 
trust  in  the  nature  of  mortgages  to  secure  the  payment  of 
money,  and  authorizes  a  decree  in  favor  of  the  plaintiff  against 
the  debtor  defendant  for  the  payment  of  the  ba;Iance  of  the 
debt  that  may  remain  due  after  the  application  thereto  of  the 
proceeds  of  the  sale  of  the  trust  property,  and  an  order  for  ex- 
ecution thereof  as  at  law.    This  is  such  a  decree  in  such  a  suit, 

and  it  is  consequently 

AffirmeJU 
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Steel  v.  Smelting  Company, 

1.  A  patent  executed  in  the  required  form  and  by  the  proper  officers,  for  such  a 

portion  of  the  public  domain  as  is  by  law  subject  to  sale  or  other  disposal, 
passes  tlie  title  thereto,  and  the  finding  of  tlie  facts  by  the  Land  Depart- 
ment, which  authorize  its  issue,  is  conclusive  in  a  court  of  law.  JSmeUing 
Company  y.  Keutp,  104  U.  8.  686,  cited  upon  this  point  and  approved. 

2.  A  party  who  claims  to  be  aggrieved  by  such  issue,  although  he  cannot  hare 

the  patent  vacated  or  limited  in  its  operation  where  it  comes  collaterally' 
in  question  in  an  action  for  the  recovery  of  possession,  may  obtain  relief  In 
a  Court  of  Chancery,  if  he  lias  such  an  equitable  right  as  will  estop  the 
patentee  or  those  claiming  under  him  from  asserting  the  legal  title  to  the 
land.  Otherwise  such  party  must  apply  to  the  officers  of  the  government, 
who,  although  not  clothed  with  power  to  set  the  patent  aside,  may  for  that 
purpose  bring  suit  in  the  name  of  the  United  States. 

8.  Mineral  lands  belonging  to  the  United  States,  although  lying  within  a  town 
site  on  the  public  domain,  are  subject  to  location  and  sale  for  mining  pur- 
poses, and  a  title  to  them  is  acquired  in  the  same  manner  as  to  lands  of  that 
description  which  are  elsewhere  situate. 

4.  In  ejectment  for  mineral  lands  by  a  party  claiming  under  the  patentee,  the 
defendant  asserted  that  he  owned  the  demanded  premises  "  by  superiority 
of  possessory  title  and  priority  of  actual  possession  "  of  them  as  part  of  a 
town  site ;  that  the  patentee  was  not  a  citizen ;  and  that  frauds,  bribery, 
and  subornation  of  perjury  had  been  used  to  obtain  the  patent  Heid,  tliat 
it  was  the  province  of  the  Land  Department  to  pass  upon  such  matters 
before  the  patent  was  issued,  and  that  they  could  not  be  set  up  to  defeat 
the  action. 

6.  A  party  cannot  iuYoke  the  doctrine  of  estoppel  against  the  owners  by  reason 
of  improvements  which,  with  their  knowledge,  he  put  upon  the  land,  if  he 
was  aware  at  the  time  that  it  belonged  to  them,  and  that  he  had  no  title 
to  it 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Thoma$  A.  Oreen  for  the  plaintiffs  in  error. 
Mr.  Alexander  T.  Britton^  Mr.  Walter  IT,  Smithy  and  Mr. 
Jonas  H.  McQ-owan  for  the  defendant  in  error. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  was  an  action  by  the  St.  Louis  Smelting  and  Refining 
Company,  a  corporation  created  under  the  laws  of  Missouri, 
against  Steel  and  others,  to  recover  the  possession  of  certain 
real  propg^*ty  in  the  city  of  Leadville,  Colorado.    It  was  com- 
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menced  In  one  of  the  courts  of  the  State,  and  on  motion  of  the 
defendants  was  removed  to  the  Circuit  Court  of  the  United 
States.  The  complaint  is  in  the  usual  form  in  actions  for  the 
recovery  of  land,  according  to  the  practice  prevailing  in  Colo- 
rado, It  alleges  that  the  plaintiff  was  duly  incorporated,  \rith 
power  to  purchase  and  hold  real  estate ;  that  it  is  the  owner  in 
fee  and  entitled  to  the  possession  of  the  premises  mentioned, 
which  are  described,  and  that  the  defendants  wrongfully  with- 
hold them  from  the  plaintiff  to  its  damage  of  91,000.  The 
plaintiff,  therefore,  prays  judgment  for  the  possession  of  the 
premises  and  for  the  damages  mentioned. 

The  defendants  filed  an  answer  to  the  complaint,  which  ap- 
pears to  have  been  amended  several  times,  the  questions  pre- 
sented for  our  consideration  having  arisen  upon  the  demurrer 
to  the  third  amended  answer.  That  answer  denied  the  mate- 
rial allegations  of  the  complaint  and  set  up  several  special 
defences,  and  a  counter-claim  for  the  value  of  the  improve- 
ments put  on  the  premises.  The  plaintiff  demurred  to  these 
defences  and  to  the  counter-claim.  The  demurrer  was  sus- 
tained to  the  defences  and  overruled  to  the  counterclaim.  The 
defendants  elected  to  stand  on  their  defences,  and  final  judg- 
ment was  accordingly  entered  on  the  demurrer  for  the  plaintiff 
for  the  possession  of  the  premises.  To  review  this  judgment 
the  case  was  brought  by  the  defendants  to  this  court. 

The  amended  answer  averred  that  the  defendants  were  the 
owners  of  the  land  in  controversy  ^*  by  superiority  of  possessory 
title  and  priority  of  actual  possession  "  of  the  premises  as  part 
of  a  town  site  on  the  public  domain  of  the  United  States, 
located  and  occupied  since  June,  1860 ;  that  the  title  of  the 
plaintiff  was  derived  from  one  Thomas  Starr,  to  whom  a  patent 
was  issued  by  the  United  States,  bearing  date  on  the  29th  of 
March,  1879,  embracing  the  premises  in  controversy ;  and  the 
special  defences  set  up  were  that  the  patent  was  void;  that 
fraud,  bribery,  perjury,  and  subornation  of  pei'jury  were  used 
to  obtain  it ;  and  that  Starr,  the  patentee,  was  estopped  by  his 
conduct  from  asserting  title  to  the  premises. 

The  patent,  which  is  subsequeuly  stated  to  be  a  mineral 
patent,  by  which  is  meant  that  it  was  issued  upon  a  claim  for 
mineral  land,  is  averred  to  be  void  on  these  grounds :  that  the 
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land  which  it  embraces  was  part  of  the  town  site  of  Leadville 
when  the  claim  originated,  and  was  thus  reserved  from  sale  by 
the  laws  of  Congress ;  that  the  land  included  in  the  town  site 
was  neither  mineral  nor  agricultuml ;  and  that  the  patentee, 
Starr,  was  not  a  citizen  of  the  United  States,  and  had  not  de- 
clared his  intention  to  become  one  when  the  patent  was  issued. 
These  grounds  are  accompanied  with  a  detail  of  the  facts  upon 
which  they  are  founded,  but  they  are  sufficiently  stated  for 
the  disposition  of  the  questions  arising  upon  them. 

Land  embraced  within  a  town  site  on  the  public  domain^ 
when  unoccupied,  is  not  exempt  from  location  and  sale  for 
mining  purposes ;  its  exemption  is  only  from  settlement  and 
sale  under  the  pre-emption  laws  of  the  United  States.  Some 
of  the  most  valuable  mines  in  the  country  are  within  the 
limits  of  incorporated  cities,  which  have  grown  up  on  what 
was,  on  its  first  settlement,  part  of  the  public  domain;  and 
many  of  such  mines  were  located  and  patented  after  a  regular 
municipal  government  had  been  established.  Such  is  the  case 
with  some  of  the  famous  mines  of  Virginia  City,  in  Nevada. 
Indeed,  the  discovery  of  a  rich  mine  in  any  quarter  is  usually 
followed  by  a  large  settlement  in  its  immediate  neighborhood, 
an4  the  consequent  organization  of  some  form  of  local  govern- 
ment for  the  protection  of  its  members.  Exploration  in  the 
vicinity  for  other  mines  is  pushed  in  such  case  by  new-comers 
with  vigor,  and  is  often  rewarded  with  the  discovery  of  valua- 
ble claims.  To  such  claims,  though  within  the  limits  of  what 
may  be  termed  the  site  of  the  settlement  or  new  town,  the 
miner  acquires  as  good  a  right  as  though  his  discovery  was  in 
a  wilderness,  removed  from  all  settlements,  and  he  is  equally 
entitled  to  a  patent  for  them. 

It  is  the  policy  of  the  country  to  encourage  the  development 
of  its  mineral  resources.  The  act  of  July  26,  1866,  c.  262, 
declared  that  all  mineral  deposits  on  lands  belonging  to  the 
United  States  were  free  and  open  to  exploration,  and  the  lands 
in  which  they  are  found  to  occupation  and  purchase  by  citizens 
of  the  United  States  and  those  who  had  declared  their  inten- 
tion to  become  such,  subject  to  regulations  prescribed  by  law, 
and  to  the  rules  and  customs  of  miners  in  their  several  mining 
districts,  so  far  as  the  same  were  applicable  and  not  inconsis- 
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tent  with  the  laws  of  the  United  States.  This  declaration  of 
the  freedom  of  mining  lands  to  exploration  and  occupsition  was 
repeated  in  the  act  of  Congress  of  May  10, 1872,  c.  152,  and  is 
contained  in  sect.  2819  of  the  Revised  Statutes.  Both  acts  pro- 
▼ided  for  the  acquisition  of  title,  by  patent,  to  mineral  lands,  — 
the  first  act,  to  such. as  constituted  lode  claims  ;  the  second,  to 
such  as  constituted  placer  claims. 

The  acts  of  Congi^ess  relating  to  town  sites  recognize  the 
possession  of  mining  claims  within  their  limits,  and  forbid  the 
acquisition  of  any  mine  of  gold,  silver,  cinnabar,  or  copper 
within  them  under  proceedings  by  which  title  to  other  lands 
there^  situated  is  secured,  thus  leaving  the  mineral  deposits 
within  town  sites  open  to  exploration,  and  the  land  in  which 
they  are  found  to  occupation  and  purchase,  fn  the  same  man- 
ner as  such  deposits  are  elsewhere  explored  and  possessed  and 
the  lands  containing  them  are  acquired.  Rev.  Stat.,  sects. 
2386,  2392. 

Whenever,  therefore,  mines  are  found  in  lands  belonging  to 
the  United  States,  whether  within  or  without  town  sites,  they 
may  be  claimed  and  worked,  provided  existing  rights  of  others, 
from  prior  occupatior.,  are  not  interfered  with.  Whether 
there  are  rights  thus  interfered  with  which  should  preclude 
the  location  of  the  miner  and  the  issue  of  a  patent  to  him  or 
his  successor  in  interest,  is,  when  not  subjected  under  the  law 
of  Congress  to  the  local  tribunals,  a  matter  properly  cogniza- 
ble by  the  Land  Department,  when  application  is  made  to  it 
for  a  patent;  and  the  inquiry  thus  presented  must  necessarily 
involve  a  consideration  of  the  character  of  the  land  to  which 
title  is  sought,  whether  it  be  mineral,  for  which  a  patent  may 
issue,  or  agricultural,  for  which  a  patent  should  be  withheld, 
and  also  as  to  the  citizenship  of  the  applicant. 

We  have  so  often  had  occasion  to  speak  of  the  Land  Depart- 
ment, the  object  of  its  creation,  and  the  powers  it  possesses  in 
the  alienation  by  patent  of  portions  of  the  public  lands,  that  it 
creates  an  unpleasant  surprise  to  find  that  counsel,  in  discuss- 
ing the  effect  to  be  given  to  the  action  of  that  department, 
overlook  our  decisions  on  the  subject.  That  department,  as 
we  have  repeatedly  said,  was  established  to  supervise  the  vari- 
ous proceedings  whereby  a  conveyance  of  the  title  from  the 
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United  States  to  portions  of  the  public  domain  is  obtained, 
and  to  see  that  the  requirements  of  different  acts  of  Congress 
are  fully  complied  with.  Necessarily,  therefore,  it  must  con- 
sider and  pass  upon  the  qualifications  of  the  applicant,  the  acts 
he  has  performed  to  secure  the  title,  the  nature  of  the  land, 
and  whether  it  is  of  the  class  which  is  open  to  sale.  Its  judg- 
ment upon  these  matters  is  that  of  a  special  tribunal,  and  is 
unassailable  except  by  direct  proceedings  for  its  annulment  or 
limitation.  Such  has  been  the  uniform  language  of  this  court 
in  repeated  decisions. 

In  Johnson  v.  Towuley^  the  effect  of  the  action  of  that  depart- 
ment was  the  subject  of  special  consideration.  And  the  court 
applied  the  general  doctrine,  '^  that  when  the  law  has  confided 
to  a  special  tribunal  the  authority  to  hear  and  determine  cer- 
tain matters  arising  in  the  course  of  its  duties,  the  decision  of 
that  tribunal,  within  the  scope  of  its  authority,  is  conclusive 
upon  all  othei-s,'*  and  said,  speaking  by  Mr.  Justice  Miller, 
^*  that  the  action  of  the  land-office  in  issuing  a  patent  for  any 
of  the  public  land,  subject  to  sale  by  pre-emption  or  otherwise, 
is  conclusive  of  the  legal  title,  must  be  admitted  under  the 
principle  above  stated,  and  in  all  courts,  and  in  all  forms  of 
judicial  proceedings,  where  this  title  must  control,  either  by 
reason  of  the  limited  powers  of  the  courts  or  the  essential  char- 
acter of  the  proceeding,  no  inquiry  can  be  permitted  into  the 
circumstances  under  which  it  was  obtained."    13  Wall.  72,  83. 

In  French  y.  Fyan^  a  patent  had  been  issued  to  the  State  of 
Missouri  for  swamp  and  overflowed  land,  under  the  act  of  Sept. 
28, 1850,  c.  84.  lu  an  action  of  ejectment  by  a  party  claim- 
ing title  under  a  grant  to  a  railroad  conipany,  which  would 
have  carried  the  title  if  the  land  were  not  swamp  and  over- 
sowed, parol  testimony  was  offered  to  prove  that  it  was  not 
land  of  that  character,  and  thus  to  impeach  the  validity  of  the 
patent.  The  court  below  held  that  the  patent  concluded  the 
question,  and  rejected  the  testimony.  The  case  being  brought 
here,  the  ruling  was  sustained.  This  court,  speaking  through 
Mr.  Justice  Miller,  said :  ''  We  are  of  opinion  that,  in  this 
action  at  law,  it.  would  be  a  departure  from  sound  principle, 
and  contrary  to  well-considered  judgments  in  this  court,  and 
in  others  of  high  authority,  to  permit  the  validity  of  the  patent 


452  Steel  v.  Smelting  Go.  [Sup.  Ct 

to  the  State  to  be  subjected  to  the  test  of  the  verdict  of  a  jury 
on  such  oral  testimony  as  might  be  brought  before  it.  It 
would  be  substituting  the  jury,  or  the  court  sitting  as  a  jury, 
for  the  tribunal  which  Congress  had  provided  to  determine  the 
question,  and  would  be  making  a  patent  of  the  United  States 
a  cheap  and  unstable  reliance  as  a  title  for  lands  which  it  pur- 
ported to  convey."    93  U.  S.  169, 172. 

In  Quinby  v.  Conlan^  decided  at  the  last  term,  we  said :  *'  It 
would  lead  to  endless  litigation,  and  be  fruitful  of  evil,  if  a 
supervisory  power  were  vested  in  the  courts  over  the  action  of 
the  numerous  o£5cers  of  the  Land  Department,  on  mere  ques- 
tions of  fact  presented  for  their  determination.  It  is  only 
when  those  officers  have  misconstrued  the  law  applicable  to 
the  case,  as  established  before  the  department,  and  thus  have 
denied  to  parties  rights  which,  upon  a  correct  construction, 
would  have  been  conceded  to  them,  or  where  misrepresenta- 
tions and  fraud  have  been  practised  necessarily  affecting  their 
judgment,  that  the  courts  can,  in  a  proper  proceeding y  interfere 
and  refuse  to  give  effect  to  their  action.  On  this  subject  we 
have  repeatedly,  and  with  emphasis,  expressed  our  opinion, 
and  the  matter  should  be  deemed  settled."  104  U.  S.  420, 426. 
See  also  Vance  v.  Burbanhy  101  id.  614. 

It  is  among  the  elementary  principles  of  the  law  that  in 
actions  of  ejectment  the  legal  title  must  prevail.  The  patent 
of  the  United  States  passes  that  title.  Whoever  holds  it  must 
recover  against  those  who  have  only  unrealized  hopes  to  obtain 
it,  or  claims  which  it  is  the  exclusive  province  of  a  court  of 
equity  to  enforce.  However  great  these  may  be,  they  consti- 
tute no  defence  in  an  action  at  law  based  upon  the  patent 
That  instrument  must  first  be  got  out  of  the  way,  or  its  en- 
forcement enjoined,  before  others  having  mere  equitable  rights 
can  gain  or  hold  possession  of  the  lands  it  covers.  This  is  so 
well  established,  so  completely  embedded  in  the  law  of  eject- 
ment, that  no  one  ought  to  be  misled  by  any  argument  to  the 
contrary. 

It  need  hardly  be  said  that  we  are  here  speaking  of  a  patent 
issued  in  a  case  where  the  Land  Department  had  jurisdiction  to 
act,  the  lands  forming  part  of  the  public  domain,  and  the  law 
having  presided  for  their  sale.     If  they  never  were  the  prop- 
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ertj  of  the  United  States,  or  if  no  legislation  authorized  their 
sale,  or  if  they  had  been  previously  disposed  of  or  reserved 
from  sale,  the  patent  would  be  inoperative  to  pass  the  title, 
and  objection  to  it  could  he  taken  on  these  grounds  at  any 
time  and  in  any  form  of  action.  In  that  respect  the  patent 
would  be  like  the  deed  of  an  individual,  which  would  be  inop- 
erative if  he  never  owned  the  property,  or  had  previously  con- 
veyed it,  or  had  dedicated  it  to  uses  which  precluded  its  sale. 
And,' of  course,  in  both  cases  it  is  always  open  to  show  that 
the  instrument  was  never  executed  by  the  parties  whose  signa- 
tures are  attached  to  it,  but  is  a  simulated  document.  Where 
ejectment  is  founded  upon  either  of  these  instruments,  —  the 
patent  of  the  government  or  the  deed  of  an  individual,  —  the 
question  being  which  of  the  partfes  has  the  legal  title,  it  is 
irrelevant  to  introduce  evidence  to  show  that  one  of  them  ought 
to  have  had  it,  and  might  be  able  to  get  it,  by  a  proceeding  in 
some  other  tribunal  or  in  some  other  form  of  action. 

As  to  the  allegations  that  fraud,  bribery,  perjury,  and  subor- 
nation of  perjury  were  used  to  obtain  the  patent  to  Starr,  only 
a  few  words  need  be  said.  The  bribery  and  subornation  of  per- 
jury are  alleged  to  have  been  committed  by  him  in  inducing 
parties  to  make  false  affidavits  respecting  the  claim  patented 
to  be  laid  before  the  Land  Department ;  and  the  perjury  alleged 
consisted  in  his  own  affidavit  as  to  his  citizenship,  the  posses- 
sion and  working,  by  himself  or  grantors,  of  the  claim  for 
which  the  patent  was  issued,  and  the  absence  of  a  town  site, 
embracing  the  land,  and  of  improvements  thereon.  Tlie  fraud 
alleged  is  not  a  specific  charge  by  itself,  bui  is  made  in  con- 
nection with  the  affidavit  of  the  patentee  and  his  procurement 
of  the  false  affidavits  of  others.  The  charges  amount  to  this : 
that  false  and  perjured  testimony  was  used  to  influence  the 
officers  of  the  Land  Department.  There  is  no  allegation  of  im- 
proper conduct  on  the  part  of  those  officers.  The  answer  to 
this  ground  of  defence  is  that  it  is  not  admissible  in  an  action 
at  law.  The  validity  of  a  patentof  the  government  cannot  be 
assailed  collaterally  because  false  and  perjured  testimony  may 
have  been  used  to  secure  it,  any  more  thai)  a  judgment  of  a 
court  of  justice  can  be  assailed  collaterally  on  like  ground.  If 
a  judgment  has  been  obtained  by  such  means,  the  remedy  of 
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the  aggrieved  party  is  to  apply  for  a  new  trial,  or  take  an  ap- 
peal to  a  higher  court ;  and  if  the  testimony  was  accompanied 
with  acts  which  prevented  him  from  presenting  to  the  court 
the  merits  of  his  case,  or  by  which  the  jurisdiction  of  the  court 
was  imposed  upon,  he  may  also  institute  some  direct  proceed- 
ing to  reach  the  judgment.  United  States  v.  Flinty  4  Sawyer, 
42 ;  United  Stated  v.  Throckmortony  98  U.  S.  61 ;  Vance  v. 
Burbanlcy  101  id.  514.  Until  set  aside  or  enjoined,  it  must,  of 
course,  stand  against  a  collateml  attack  with  the  efficacy  at- 
tending judgments  founded  upon  unimpeachable  evidence.  So 
with  a  patent  for  land  of  the  United  States,  w]iich  is  the 
result  of  the  judgment  upon  the  right  of  the  patentee  by  that 
d<^partment  of  the  government,  to  whie]i  the  alienation  of  the 
public  lands  is  confided,  the  remedy  of  the  aggrieved  party 
must  be  sought  by  him  in  a  court  of  equity,  if  he  })Ossess  such 
an  equitable  riglit  to  the  premises  as  would  give  him  the  title 
if  the  patent  were  out  of  the  way.  If  he  occupy  with  respect 
to  the  land  no  such  position  as  this,  he  can  only  apply  to  the 
officers  of  the  government  to  take  measures  in  its  name  to 
vacate  the  patent  or  limit  its  operation.  It  cannot  be  vacated 
or  limited  in  proceedings  where  it  comes  collaterally  in  ques- 
tion. •  It  cannot  be  vacated  or  limited  by  the  officers  them- 
selves; their  power  over  the  land  is  ended  when  the  patent 
is  issued  and  placed  on  the  records  of  the  department.  This 
cxin  be  accomplished  only  by  regular  judicial  proceedings, 
taken  in  the  name  of  the  government  for  that  special  purpose. 
It  does  not  follow  that  tlio  officers  of  the  government  would 
take  such  proceedings  even  if  the  charges  of  fraud  and  of  the 
use  of  false  testimony  in  obtaining  the  patent  were  true. 
They  might  be  satisfied  that  the  patentee  was  entitled  to  the 
patent  upon  other  testimony,  or,  that  further  proceedings 
would  result  in  a  similar  conclusion,  and  that  therefore  it 
would  be  unwise  to  reopen  the  matter.  In  any  event,  whether 
the  officers  of  the  government  have  been  misled  by  the  testi- 
mony produced  before  them,  or  not,  the  conclusions  reached  by 
them  are  not  to  be  submitted  for  consideration  to  every  jury 
before  which  the  patent  may  be  offered  in  evidence  on  the 
trial  of  an  action.  As  we  said  in  the  case  of  Smelting  C(m' 
pany  v.  Kemp :  ^^  It  is  this  unassailable  character  [of  the  pat* 


Oct  1882.]  Steel  v.  Smelting  Co.  455 

ent]  which  gives  to  it  its  chief,  indeed  its  only,  value,  as  a 
means  of  quieting  its  possessor  in  the  enjoyment  of  the  lands  it 
embraces.  If  intruders  upon  them  could  compel  him,  in  every 
suit  for  possession,  to  establish  the  validity  of  the  action  of  the 
Land  D^artment  and  the  correctness  of  its  ruling  upon  matters 
submitted  to  it,  the  patent,  instead  of  being'  a  means  of  peace 
and  security^  would  subject  his  rights  to  constant  and  ruinous 
litigation.  He  would  recover  one  portion  of  his  land  if  the  jury 
were  satisfied  that  the  evidence  produced  justified  the  action 
of  that  department,  and  lose  another  portion,  the  title  whereto 
rests  upon  the  same  facts,  because  another  jury  came  to  a  dif- 
ferent conclusion.  So  his  rights  in  different  suits  upon  the 
same  patent  would  be  determined,  not  by  its  efficacy  as  a  con- 
veyance of  the  government,  but  according  to  the  fluctuating 
prejudices  of  different  jurymen,  or  their  varying  capacities  to 
weigh  evidence."    104  U.  S.  636,  641. 

It  remains  to  notice  the  defence  of  estoppel.  The  answer  of 
the  defendants  alleges  that  Starr,  the  patentee,  was  living  in 
Leadville  from  1860  until  the  patent  was  issued  to  him  in 
1879,  and  was  cognizant  of  the  improvements  made  and  of  the 
large  sums  of  money  expended  on  the  premises ;  that  he  and 
his  grantors  fraudulently  remained  quiet  in  respect  to  their 
ownership  of  mining  claims  there,  and,  from  August,  1870,  to. 
the  time  of  their  application  for  a.  patent,  never  made  known, 
either  to  the  city  of  Leadville  or  to  the  defendants,  that  he  or 
they  claimed  a  right  to  any  portion  of  the  land;  that  other 
parties  who  made  similar  claims,  and  united  with  him  in  se- 
curing the  patent,  also  stood  by  and  remained  quiet ;  that  the 
defendants  expended  the  sum  of  $5,000  in  making  improve- 
ments on  the  premises  in  controversy  under  the  claim  that 
they  constituted  part  of  a  town  site  on  the  public  domain ; 
that  there  was  no  mining  on. the  land,  and  that  no  notice  was 
given  that  would  lead  the  defendants  to  suppose  that  there  had 
been  any  mineral  location  made  by  him  and  his  associates ; 
that  Starr  published  the  notice  of  his  application  for  a  patent 
only  in  a  \'eekly  paper  of  Leadville,  and  that  the  description 
of  the  consolidated  claim  was  so  defective  that  only  a  skilled 
engineer  could  tell  where  the  land  was  situated ;  and  that  after 
the  defendants  discovered  that  the.  notice  of  the  patent,  em- 
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braced  lands  in  the  city.,  they  were  assured  that  they  should 
not  be  disturbed  in  their  possessions,  and  that  -only  a  nominal 
sum  would  be  demanded  from  them,  not  exceeding  twenty-five 
dollars  a  lot,  and  that,  relying  upon  said  assurance,  t]ie  defend- 
ants continued  making  improvements. 

These  allegations  are  very  far  from  establishing  such  an 
equity  in  the  defendants  as  to  estop  the  pat^entee  and  those 
claiming  under  him  from  asserting  the  legal  title  to  the  pi'em- 
ises.  These  matters  could  not  operate  to  estop  the  government 
in  any  disposition  of  the  land  it  might  choose  to  make.  Its 
power  of  alienation  could  not  be  affected  until  the  defendants 
had  performed  all  the  acts  required  by  law  to  acquire  a  vested 
interest  in  the  land,  and  it  is  not  pretended  that  they  took  any 
steps  to  secure  such  an  interest.  Whatever  right,  therefore, 
the  governmei>t  possessed  to  use  or  dispose  of  the  property, 
freed  from  any  claim  of  the  defendants,  it  could  pass  to  its 
grantee. 

The  principle  invoked  is,  that  one  should  be  estopped  from 
asserting  a  right  to  property,  upon  which  he  has,  by  his  con- 
duct, misled  another,  who  supposed  himself  to  be  the  owner,  to 
make  expenditures.  It  is  often  applied  where  one  owning  an 
estate  stands  by  and  sees  another  ei-ect  improvements  on  it  in 
the  belief  that  he  has  the  title  or  an  interest  in  it,  and  does  not 
interfere  to  prevent  the  work  or  inform  the  party  of  his  own 
title.  There  is  in  such  conduct  a  manifest  intention  to  deceive, 
or  such  gross  negligence  as  to  amount  to  constructive  fraud. 
The  owner,  therefore,  in  such  a  case  will  not  be  permitted 
afterwards  to  assert  his  title  and  recover  the  property,  at  least 
without  making  compensation  for  the  improvements.  ^  But  this 
salutary  principle  cannot  be  invoked  by  one  who,  at  the  time 
the  improvements  were  made,  was  acquainted  with  the  true 
character  of  his  own  title,  or  with  the  fact  that  he  had  none. 
Brant  v.  Virginia  Coal  and  Iron  Co.,  93  U.  S.  326;  Ecnshaw 
V.  Bissell,  18  Wall.  255.  It  will  not  be  pretended  that  the 
defendants  did  not  understand  all  about  the  title  to  the  land ; 
they  knew  that  it  was  vested  in  the  United  States.  And  we 
must  presume  that  the  patentee  gave  notice  of  his  purpose  to 
acquire  it,  —  such  as  the  law  required.  The  mode  and  manner 
of  obtaining  a  patent  for  mining  lands  are  minutely  prescribed 
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by  the  acts  of  Congress.  Among  other  things,  the  applicant 
must  file  his  application  iinder  them,  in  the  proper  land-ofBce, 
showing  a  compliance  with  the  laws,  together  with  a  plat  and 
the  field  notes  of  his  claim  or  claims  in  common,  made  by  or 
under  the  direction  of  the  surveyor-general  of  the  United 
States,  showing  their  boundaries ;  and  he  must  aho,  and  pre- 
viously to  the  filing  of  the  application,  post  a  copy  of  the  plat, 
with  a  notice  of  bis  intended  application,  in  a  coitspicuous 
place  on  the  land.  It  is  a  conclusion,  from  the  issuing  of  the 
patent,  that  this  requirement  was  complied  with,  and,  there- 
fore, it  cannot  be  said  here  that  the  patentee  did  not  give 
notice  of  his  purpose.  This  notice,  as  justly  observed  by  the 
court  below,  was,  of  itself,  a  warning  to  all  who  were  upon 
the  land  and  were  about  to  erect  improvements  upon  it,  that  the 
patentee  was  applying  for  a  patent,  and  thus  seeking  to  obtain 
the  title.  And  the  answer  admits  that  the  defendants  did 
ascertain  the  fact  of  the  application,  for  they  a.yer  a  subse- 
quent promise  of  the  applicant  to  give  them  a  title  when  the 
patent  was  acquired.  Under  these  circumstances  the  alleged 
estoppel,  lik^  the  other  matters  urged  to  defeat  the  action, 
must  fail. 

Though^  the  various  matters  of  fraud,  perjury,  and  suborna- 
tion of  perjurj',  alleged  as  a  defence,  are  to  be  taken  as  true, 
for  the  purpose  of  this  decision,  they  are  not  to  be  taken  as 
true  for  any  other  purpose.  What  we  decide  is,  that,  if  true, 
they  are  not  available  in  this  form  of  action,  and  that  an}' 
relief  against  the  patent  founded  upon  them  must  be  sought  in 
another  way,  and  by  a  direct  proceeding. 

We  have  thus- considered  the  propositions  of  law  presented 
by  the  record,,  and  the  matters  urged  by  counsel  in  his  argu- 
ment, so  far  as  we  have  deemed  them  entitled  to  notice.  They 
disclose  nothing  which  would  justify  interference  with  the 
action  of  the  court  below.    Its  judgment,  therefore,  is 

Affirmed. 
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Georgia  v.  Jbsup. 

In  a  foreclosure  suit,  pending  when  the  landg  and  property  were  In  pouenbn 
of  a  receiTcir,  the  State  of  Georgia,  whilst  declining  to  become  a  partj,  pre^ 
sented  a  petition  asking  that  he  be  required  to  withdraw  from  the  possession 
of  a  part  of  the  property  whereon  executions  for  State  taxes  had  been  leried 
prior  to  his  appointment  The  petition  was  denied  and  dismiss^.  Hddf  thtt 
the  action  of  the  Circuit  Court  oannot  be  reviewed  upon  the  appeal  of  the 
State,  for  the  reason,  if  there  were  no  other,  that  the  order  did  not  condnde 
the  rights  which  she  acquired  by  yirtue  of  the  executions,  or  of  the  leriei 
made  thereunder.  ^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia. 

The  suit,  out  of  which  this  appeal  arises,  was  commenced  on 
the  15th  of  February,  1877,  in  the  court  below,  by  Jesup,  a 
citizen  of  New  York,  and  the  surviving  trustee  in  a  mortgage, 
or  deed  of  trust,  executed  on  the  20th  of  December,  1867,  by 
the  Atlantic  and  Gulf  .Railroad  Company,  a  Georgia  corporation, 
conveying  to  trustees  and  the  survivor  of  them  its  main  line 
and  certain  branches,  together  with  their  appurtenances,  roll- 
ing-stock, equipment,  &c.,  respectively,  in  trust  to  secure  the 
payment  of  bonds,  in  a  large  amount,  made  by  the  company, 
and  payable  on  the  first  day  of  July,  1897,  with  interest  semi-' 
annually,  at  the  rate  of  seven  per  cent  per  annum.  The  deed 
contained  the  usual  provisions  requiring  the  trustees,  upon  de- 
fault in  the  payment  of  the  stipulated  interest,  to  enforce  the 
security  for  the  benefit  of  the  bondholders.  The  bill  asked  for 
the  appointment  of  receivers,  and,  accordingly,  on  the  .20th 
of  February,  1877,  an  order  was  made  at  chambers,  appoint- 
ing receivers  of  the  entire  property  and  effects  embraced  b 
the  deed  of  trust  or  mortgage,  who  were  invested  with  power, 
and  charged  with  the  duty,  to  manage  and  operate  the  same, 
subject  to  the  orders  and  directions  of  the  court.  The  re- 
ceivers took  possession,  and  the  order  of  Feb.  20,  1877,  was 
renewed  and  confirmed  by  an  order  of  court  entered  on  the 
20th  of  April,  1877. 

A  supplemental  bill  was  afterwards  filed  enlarging  the  scope 
of  the  suit  and  asking  a  decree  of  foreclosure  and  sale. 

On  the  8d  of  June,  1879,  •— >-  the  railroad  and  its  branches. 
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with  their  respective  appurtenances,  being  then  in  the  actual 
possession  of,  and  operated  by,  the  receivers,  under  the  direc- 
tion of  the  Circuit  Court  of  the  United  States,  —  the  State  of 
Georgia,  by  its  attorney-general,  presented  a  petition,  stating 
that,  prior  to  the  appointment  of  the  receivers,  executions  had 
issued  from  the  office  of  its  comptroller-general  against  the  rail- 
road company  for  taxes,  alleged  to  be  due  the  State,^he  valid- 
ity of  which  taxes  was  contested  by  the  company,  and  the  issue 
arising  thereon  was  then  pending  before  the  courts  of  the 
State ;  that  two  of  such  causes  —  those  involving  the  validity 
of  the  taxes  for  the  years  1874  and  1876  —  were  taken  by  the 
corporation  upon  writ  of  error  to  the  Supreme  Court  of  the 
United  Stales,  in  which  court,  at  its  [then]  last  term,  a  judg- 
ment was  rendered  sustaining  the  right  of  the  State  to  the 
taxes  in  question ;  that  executions  were  also  issued  by  the 
Stftte  against  the  company  for  the  years  1876, 1877,  and  1878, 
but  as  the  grounds  of  defence  were  the  same  in  each,  the  latter 
Tvere  allowed  to  rest  and  abide  the  decision  in  the  two  former 
causes,  except  that  the  execution  for  1876  was  in  the  hands  of 
the  sheriff,  and  had  been  levied  upon  certain  property  of  the 
company  before  the  appointment  of  the  receivers  in  the  fore- 
closure suit. 

The  prayer  of  the  petition  was  that  the  State  be  allowed  to 
establish  these  facts  by  reference  to  the  records  and  proceed- 
ings in  this  cause,  and  also  by  the  reqords  and  proceedings  in 
the  State  courts  and  the  Supreme  Court  of  the  United  States, 
"for  the  purpose,  and  the  purpose  alone,  of  showing,  as  the 
State  claims,  that  this  honotable  court  has  no  jurisdiction 
under  the  law,  by  its  process  of  the  appointment  of  receivers 
or  otherwise,  to  hinder,  delay,  or  prevent  the  execution  of  the 
process  provided  by  the  law  of  the  State  for  the  collection  of 
its  revenue/'  "  The  said  State  of  Georgia,'*  the  petition  pro- 
ceeds, "in  obedience  to  that  comity  and  respect  that  should 
govern  her  courts  towards  those  of  another  concurrent  jurisdic- 
tion, and  to  promote  that  harmony,  which  should  ever  prevail 
between  herself,  as  one  of  the  members  of  this  Union,  and  the 
Federal  government,  respectfully  insists  that  she  cannot  be 
required,  in  order  to  obtain  her  rights  in  the  premises,  to  be- 
come a  party  complainant  or  defendant  in  the  litigation  now 
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pending  before  this  honorable  conrt,  because,  as  she  maintains: 
1.  This  court  has  no  'jurisdiction,  by  the  powers  of  injunction 
or  otherwise,  to  hinder,  delay,  or  prevent  the  collection  of  her 
reyenue.  2.  As  the  record  shows  that  certain  executions  had 
been  levied  by  the  sheriff  in  obedience  to  process  from  the 
State  courts,  upon  which  issuei^  had  been  joined  by  the  defend- 
ant corporation,  their  jurisdiction  could  not  be  affected  by  a 
suit  filed  subsequently  in  the  courts  of  the  United  States,  [and] 
the  appointment  of  receivers  and  a  sale  by  the  latter  jurisdic- 
tion would  be  inoperative  and  void.  S.  It  is  against  public 
policy  to  require  a  State,  in  the  collection  of  her  revenue,  to 
await  the  slow  and  tedious  process  necessary  to  determine  the 
numerous  iissues  made  in  this  cause  between  private  litigants." 
The  prayer  of  the  State  was  tha,t  the  court  pass  such  an  order 
as  would  fully  protect  its  rights  in  the  premises. 

The  record  contains  no  part  of  the  proceedings  in 'the  causes 
in  the  State  cdurts  to  which  the  State's  petition  referred.  All 
that  it  contains  in  the  way  of  documents  or  papers  relating 
to  taxes  against  the  company  a^e  certain  executions  from  the 
office  of  the  Comptroller-General  of  Georgia,  with  the  returns 
thereon,  viz. :  An  execution  for  the  taxes  of  1874,  amounting 
to  $32,764.10,  returned  by  the  "sheriff,  levied  Oct.  6,  1874, 
^^  upon  lots  number  23  and  24,  Atlantic  ward,  city  of  Savannah, 
county  and  State  aforesaid,  and  will  sell  the  said  described 
property  on  the  first  Tuesday  in  November,  1874,  before  the 
court-house  door,  in  terms  of  the  law;"  an  execution  for  the 
taxes  of  1875,  amounting  to  $8,754.65,  returned  levied  Nov. 
15,  1875,  "upon  the  buildings  known  as  the  machine-shop, 
locomotive-house,  and  car-shop,  situate,  lying,  and  being  at  the 
Atlantic  and  Gulf  Railroad  depot  in  the  city  of  ^Savannah, 
county  and  State  aforesaid,  and  will  advertise  and  sell  the 
same,  in  terms  of  the  law,  the  property  of  the  defendant;'* 
the  execution  for  the  taxes  for  1876  for  $9,080.31,  $18,160.62 
penalty  for  default  in  paying  the  tax,  returned,  as  levied,  Jan. 
8, 1877,  upon  lots  23,  24,  38,  and  86  in  Savannah ;  the  execu- 
tion for  taxes  for  1877,  amounting  to  $9,338.12,  and  $27,990.36 
as  a  penalty  for  non-payment  of  taxes  and  costs,  the  last  execu- 
tion being  returned,  "property,  by  order  and  decree  of  the 
United  States  court,  in  the  hands  of  receivers ; "  and  execution 
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for  taxes  of  1878  for  $7,070.26,  and  $21,228.78  as  penalty  for 
non-payment  of  taxes  and  costs.  Upon  this  last  execution  no 
return  appears  to  have  been  made. 

On  the  sixth  day  of  June,  1879,  this  order  was  made  in  the 
court  below :  — 

"  The  State  of  Georgia,  having  petitioned  for  leave  to  pro- 
ceed with  certain  executions  for  taxes,  after  argument  and 
consideration,  it  is  ordered  and  deci*eed  that  ^he  said  petition 
of  the  State  of  Georgia  be  denied,  and  the  same  is  hereby  dis- 
missed." 

On  the  same  day  a  final  decree  of  foreclosure  was  made,  by 
wliich,  among  other  things,  it  was,  in  substance,  declared  that 
the  company  was  indebted  to  the  State  in  the  following  princi- 
pal sums  for  taxes :  for  1874,  $32,764.71 ;  for  1876,  $8,754.55 ; 
for  1876,  $9,080.31 ;  for  1877,  $12,441.16  ;  for  1878,  $7,076.26 ; 
in  all,  the  sum  of  $70,116.99,  —  the  sums  specified  in  the  sev- 
eral executions  for  taxes,  omitting  the  penalties  claimed  in 
those  for  1876,  1877,  and  1878.  It  was  further  declared  that 
the  company  was  liable  for  the  principal  of  such  tax  as  might 
be  assessed  by  the  comptroller-general  of  the  State  for  the  year 
1879;  that  such  taxes  were  prior  to  all  other  liens,  except  judi- 
cial costs,  and  should  be  paid  out  of  the  proceeds  of  sale  and 
any  balance  of  money  and  assets  in  the  hands  of  the  receiver, 
next  after  the  payment  of  such  costs ;  and  that  neither  penal- 
ties nor  interest  was  due  on  the  taxes  for  any  of  the  aforesaid 
years. 

Afterwards,  on  the  22d  of  August,  1879,  the  ^5tate  presented 
to  the  court  its  petition  for  appeal,  as  follows :  ^^  The  State  of 
Georgia  having  filed  a  petition  denying  the  jurisdiction  of  said 
Circuit  Court  of  the  United  States,  and  claiming  the  right  of 
said  State  to  proceed  with  said  executions,  notwithstanding  the 
property  of  said  defendant  corporation  was  in  the  possession 
and  control  of  said  court,  through  receivers  appointed  thereby, 
and  the  said  Circuit  Court  having  passed  a  decree,  so  far  as  the 
rights  and  claims  of  said  State  in  the  premises  were  concerned, 
denying  and  refusing  said  claim  set  up,  and  said  State  of 
Georgia,  being  advised  that  she  has  a  good  and  valid  cause  of 
appeal,  now  comes  •  .  •  and  prays  this  honorable  court  to 
grant  an  appeal  in  said  cause  to  the  Supreme  Court  of  the 
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United  States,  on  such  terms  and  conditions  as-  required  by 
law.'*     The  appeal  thus  prayed  was  allowed. 

Mr,  Clifford  Anderson^  Attorney-General  of  Georgia,  Mr, 
Robert  N.  Ely^  and  Mr.  Robert  Toombs  for  the  appellant 
Mr.  Walter  S.  Chisholm  and  Mr.  Robert  Fallegant^  contra. 

Mb.  Justice  Hablak,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

It  does  not  seem  incumbent  upon  this  court  to  determine 
some  of  the  questions,  however  important  or  interesting  as  ab- 
stract propositions,  which  counsel  have  pressed  upon  its  atten- 
tion. The  case,  as  presented  by  the  record,  is  within  a  very 
narrow  compass,  as  is  evident  from  the  statement,  already  made^ 
of  the  history  and  nature  of  the  litigation  out  of  which  the 
present  appeal  arises. 

The  action  of  the  court  below  is  assailed  by  the  State  upon 
numerous  grounds,  separately  stated  in  the  assignment  of  errors. 
They  are,  however,  all  comprehended  in  the  geneittl  proposition 
that  the  court  erred  in  denying  and  dismissing  the  State's  peti- 
tion, filed  June  8,  1879^  thereby,  it  is  claimed,  adjudging  that 
the  sheriff  could  not,  pending  the  possession  and  control  by  tho 
receivers  of  the  property,  rightfully  proceed  with  the  executions 
for  taxes ;  and  in  decreeing  that  the  State  is  not  entitled  to 
penalties  on  its  taxes  for  the  years  named  in  the  final  decree  of 
foreclosure. 

Touching  the  first  of  these  propositions,  it  may  be  observed 
that  if  it  was  not  a  matter  wholly  within  the  discretion  of  the 
Circuit  Court  to  permit  the  State  to  become  a  party  to  the  fore- 
closure suit,  it  is  clear  that  the  State  did  not  ask  to  become, 
nor  was  it  in  any  form  made,  a  party  to  that  suit.  It  is  equally 
clear  that  it  could  not  have  been  made  a  party,  without  its  con- 
sent. While  questioning  with  great  distinctness  of  language 
the  jurisdiction  of  the  Circuit  Court  to  take  possession,  by  its 
receivers,  of  the  property  previously  levied  on  in  satisfaction  of 
the  several  executions  for  taxes,  the  State  avowed  its  unwilling- 
ness to  submit  its  nghts,  in  the  matter  of  taxes,  to  the  adju* 
dication  of  any  court  of  the  United  States.  It,  therefore, 
assumed  such  a  position  with  reference  to  the  foreclosure  suit, 
that,  while  asking  an  order  to  be  entered  discharging  the  re- 
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ceivers  as  to  the  property  levied  on,  and  as  to  that  proposed  to 
be  levied  on  for  taxes,  it  would  not  be  bound  by  any  ruling  the 
court  might  make.    Still,  a  proper  respect  for  the  State  seemed 
to  require  that  the  court  should,  in  some  form,  indicate  its 
opinion  touching  the  formal  suggestion  that  it  had  overstepped 
the  limits  of  its  jurisdiction,  accompanied  by  a  request  that  the 
court  would  revise  its  proceedings,  and  not  allow  the  sheriff, 
having  in  his  hands  executions  for  taxes,  to  be  embarrassed  by 
the  actual  possession  and  control,  by  the  receivers  of  the  Circuit 
Court,  of  the  property  of  the  railroad  company.     The  court 
below  was  of  opinion  that  it  had  jiirisdiction  to  do  what  had 
been  done,  and  that  it  ought  not  to  make  any  such  order  as  that 
suggested  by  the  State.     But  it  nevertheless  directed  that  the 
principal  sums,  claimed  by  the  State  for  t^ixes,  sliould  be  paid 
out  of  the  proceeds  of  the  sale  of  the  mortgage  property,  next 
after  paying  judicial  costs.     It  declined  to  make  any  provision 
for  the  payment  of  penalties  or  interest  upon  taxes.     The  rec* 
ord  shows  that  the  principal  sums  declared  to  be  due  the  State 
have  been  received  by  it.     The  action  of  the  Circuit  Court  was 
based  in  part  upon  what  were  regarded  as  the  settled  doctrines 
of  the  Supreme  Court  of  Georgia,  in  respect  of  the  right,  under 
execution,  in  the  ordinary  form,  and  not  specially  moulded  for 
that  purpdlse,  to  seize  and  sell,  at  different  sales,  separate  por- 
tions of  a  railroad,  operated  under  franchises  conferred  by  the 
State  for  purposes  of  travel- and  transpprtation.     Without  stop- 
ping to  consider  those  or  any  other  questions  of  law  supposed 
to  be  raised  by  the  Staters  petition,  it  is  sufficient  to  say  that 
the  order,  denying  and  dismissing  that  petition,  is  not  one 
which  the  State  can  ask  this  court  to  review  upon  its  appeal ; 
this,  for  the  reason  already  indicated,  if  ttiQre  were  no  other, 
that  the  order  did  not  conclude  the  State  —  it  being  no  party 
to  the  suit  —  as  to  any  right  acquired  in  virtue  of  the  execu- 
tions for  taxes.     It  was  not  an  adjudication  or  judicial  deter- 
mination of  those  rights  as  between  the  State  and  the  parties 
to  the  foreclosure  suit.     If,  by  law,  the  levies,  in  behalf  of  the 
State,  were  valid  to  the  extent  of  creating  a  prior  lien  in  its 
favor  for  taxes,  or  for  the  penalties  or  interest  thereon,  —  as  to 
which  questions  we  express  no  opinion,  —  that  priority  was  not 
affected  or  displaced  by  the  subsequent  possession  of  the  prop- 
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erty  by  the  receivers  in  the  foreclosure  suit.  In  no  legal  sense 
has  the  State  been  iijjured  by  the  order  dismissing  its  petition. 
It  may  not,  therefore,  claim v  as  matter  of  right,  that  t]iis  court 
shall,  upon  this  appeal,  review  the  action  of  the  court  below  in 
declining  to  surrender  possession  of  the  property  covered  by  the 
levies  under  the  executions  for  taxes. 

In, reference  to  that  part  of  the  final  decree  of  foreclosure, 
declaring,  as  between  the  parties  before  the  court,  that  the 
State  was  not  entitled  to  penalties  or  interest  on  its  taxes, 
we  remark,  that  if  the  State,  not  being  a  party  to  the  suit, 
could  have  appealed  therefrom,  it  has  not  done  so.  The  peti- 
tion of  Aug.  22, 1879,  plainly  imports  that  the  appeal  prayed 
for  was  only  from  the  order  of  June  6,  1879,  denying  and  dis- 
missing the  petition  of  June  8,  1879.  It  is,  therefore,  not 
competent  for  this  court,  upon  the  present  appeal,  to  review 
that  portion  of  the  final  decree  relating  to  penalties  and  inter- 
est on  taxes. .  Whether  the  State  is  concluded  by  any  action 
subsequently  taken  by  it  under  that  decree,  or  whether  the 
State  was,  or  is,  entitled  to  penalties  and  interest  on  its  taxes, 
are  questions  which  do  not  arise  upon  this  appeal,  and  are  not 
intended  to  be  decided. 

For  these  reasons  the  decree  most,  on  this  appeal,  be 

Affirmed. 


Clabk  v.  Keith. 

Whateyer  wss  determined  here  on  a  writ  of  error  cannot  be  re-examined  upon 

a  subsequent  writ  brought  in  the  same  suit. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Tennessee. 

Mr.  Benjamin  J.  Lecu,  Mr.  Senry  Oooper^  and  Mr.  Horace  H. 
Harrison  for  the  plaintiff  in  error. 

Mr.  R.  McPhail  Smith  and  Mr.  Sparrel  Hill  for  the  defend- 
ant in  error. 

Mb.  Chief  Jxjstioe  Waite  delivered  the  opinion  of  the 
court. 
When  this  case  was  here  on  a  former  writ  of  error  it  was 


Oct.  1882.]  Olars  v.  Ebith.  466 

decided  that  Keith,  the  collector,  was  bound  in  htw  to  receive 
the  genuine  notes  of  the  Bank  of  Tennessee,  issued  after  May  6, 
1861,  in  payment  of  taxes  due  the  State  of  Tennessee,  unless 
he  showed  in  defence  that  the  notes  tendered  were  issued  for 
the  purpose  of  aiding  the  rebellion.  The  affinnative  of  this 
issue  was  put  on  the  collector.  Keith  y.  Clark,  97  U.  S.  454. 
That  question  is  no  longer  open  in  this  case,  for  the  reason 
that  it  has  long  been  settled  that  whatever  has  been  decided 
here  on  one  writ  of  error  cannot  be  re-examined  on  a  subse- 
quent writ  brought  in  the  same  suit.  This  rule  vras  distinctly 
stated  in  Supervisori  v.  KennieoU^  94  id.  498,  where  numer- 
ous authorities  are  cited,  beginning  as  early  as  Himely  v.  Ro9e^ 
5  Cranch,  318. 

On  the  trial  of  an  issue  framed  to  meet  the  case  as  it  was 
sent  back  from  here  for  further  proceedings,  the  court  in- 
structed the  jury  as  follows :  — 

''  If  a  part  of  the  Torbett  issue  (that  after  May  6,  18§1)  was 
made  and  signed  by  the  proper  officers  of  the  bank  to  aid  the 
rebellion,  and  the  other  part  of  said  isisue  was  made,  signed, 
and  issued  for  the  purpose  of  doing  a  legitimate  banking  busi- 
ness,  and  you  cannot  say  from  the  evidence  in  the  case  that 
the  notes  here  sued  on  were  issued  in  aid  of  the  rebellion,  or 
were  signed  and  issued  for  legitimate  banking  business,  then^ 
you  should  find  for  the  plaintiff.  In  other  words,  the  law  pre- 
sumes that  the  notes  here  sued  upon  were  issued  for  a  lawful 
purpose,  and. the  burden  of  proof  is  upon  the  defendant  to 
show  otherwise  before  this  defence  can  be  sustained.'* 

The  ruling  of  the  Supreme  Court  of  Tennessee  sustain- 
ing this  instruction  is  the  only  error  assigned  on  the  record 
brought  up  with  the  present  writ.  As  the  instruction  was  in 
exact  conformity  with  our  former  decision,  we  cannot  re-exam- 
ine it  in  the  present  case. 

Judgment  cffirmed. 
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MoBRiLL  V.  Jones. 

1.  Animals,  specialljHmported  from  beyond  the  mm  for  breeding  parpoeee,  are 

not  subject  to  duty. 

2.  The  Secretary  of  the  Treasury  has  no  authority  to  prescribe  a  regulation 

requiring  that,  before  admitting  them  free,  the  collector  shall  "be  satisfied 
that  they  are  of  superior  stodc,  adapted  to  improTing  the  breed  in  the 
United  States." 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine. 

Section  2505  of  the  Revised  Statutes  provides,  among  other 
things,  that  *^  Animals,  alive,  specially  imported  for  breeding 
purposes  from  beyond  thb  seas,  shall  be  admitted  free  [of  duty], 
upon  proof  thereof  satisfactory  to  the  Secretary  of  the  Treasury, 
and  under  such  regulations  as  he  may  prescribe.'*  Article  S8S 
of  the  Treasury  Customs  Regulations  provides  that  before  a 
collector  admits  such  animals  free  he  must,  among  other  things, 
**  be  satisfied  that  the  animals  are  of  superior  stock,  adapted  to 
improving  the  breed  in  the  United  States/' 

Jones  imported  certain  animals,  which  were  entered  at  the 
port  of  Portland,  Maine,  and  he  claimed  that  they  should  be 
admitted  free,  as  they  were  *^  specially  imported  for  breeding 
purposes."  Morrill,  the  collector,  though  the  importation  was 
for  breeding  purposes,  demanded  the  duties  because  he  was 
not  satisfied  that  the  animals  were  of  ^^  superior  stock."  The 
duties  were  accordingly  paid  under  protest,  and  this  suit  was 
brought  to  recover  the  amount  so  paid. 

On  the  trial  the  court  instructed  the  jury  ^Hhat,  under  the 
statute,  animals,  whether  of  superior  or  inferior  stock,  if,  in 
fact,  imported  specially  for  breeding  purposes,  are  entitled  to 
be  admitted  free  of  duty,"  and  ^^  that  the  law  ^oes  not  give  to 
the  Secretary  of  the  Treasury  power  to  prescribe  in  the  r^ula- 
tions  tirhat  classes  of  animals  imported  for  breeding  purposes 
shall  be  admitted  free  of  duty."  To  this  instruction  an  excep- 
tion was  taken.  The  jury  returned  a  verdict  against  the  col- 
lector, upon  which  judgment  was  rendered.  To  reverse  that 
judgment  this  writ  of  error  was  brought. 

The  error  assigned  relates  to  the  instruction  as  to  the  effect 
of  the  treasury  regulation. 
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Mr.  Assistant  Attorney-General  Maury  for  the  plaintiff  in 
error. 
Mr,  Charles  P.  Mattocks  for  the  defendant  in  error. 

Mr.  Chief  Justice  Waite,  after  stating  the  case,  delivered 
the  opinion  of  the  conrt. 

The  Secretary  of  the  Treasury  cannot  by  his  regulations 
alter  or  amend  a  revenue  law.  All  he  can  do  is  to  regulate 
the  mode  of  proceeding  to  carry  into  effect  what  Congress  has 
enacted.  In  the  present  case  we  are  entirely  satisfied  the 
regulation  acted  upon  by  the  collector  was  in  excess  of  the 
power  of  the  Secretary.  The  statute  clearly  includes  animals 
of  all  classes.  The  regulation  seeks  to  confine  its  operation  to 
animals  of  ^^  superior  stock."  This  is  manifestly  an  attempt 
to  put  into  the  body  of  the  statute  a  limitation  which  Congress 
did  not  think  it  necessary  to  prescribe.  Congress  was  willing 
to  admit  duty  free  all  animals  specially  imported  for  breeding 
purposes ;  the  Secretary  thought  this  privilege  should  be  con- 
fined to  such  animals  as  were  adapted  to  the  improvement 
of  breeds  already  in  the  United  States.  In  our  opinion,  the 
object  of  the  Secretary  could  only  be  accomplished  by  an 
amendment  of  the  law.  That  is  not  the  office  of  a  treasury 
r^ulation. 

It  has  been  argued  here,  that  as  it  appears  from  the  testi- 
mony, which  has  been  incorporated  into  the  bill  of  exceptions, 
that  the  importation  in  this  case  was  from  Prince  Edward 
Island,  it  was  not  from  *'  beyond  the  seas,"  and  therefore  that 
the  judgment  below  was  right.  It  is  a  sufficient  answer  to 
this  objection  that  no  such  point  was  made  below.  The  court 
was  not  asked  to  rule  on  any  such  question.  Our  examination 
is  confined  to  such  exceptions  as  were  taken  to  the  rulings  actu- 
ally made  on  the  trial  and  incorporated  in  some  form  into  the 
record,  *'  an  authenticated  transcript "  of  which  is  returned 

with  our  writ  of  error. 

Judgment  affirmed. 
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B&ANOH  V.  Jesup. 

1.  The  Soutb  Georgia  and  Florida  Railroad  Company  haying  power,  by  iti 
charter,  to  construct  a  railroad  from  Albany  to  Thomasyille,  Georgia,  ind 
from  ThomaaTille  to  the  Florida  line,  and  to  purchase  and  lell  all  kindg  of 
property  of  erery  nature  and  quality,  and  to  incorporate  its  stock  with  that 
of  any  other  company,  contracted  with  the  Albany  and  Gulf  Railroad  Com- 
pany to  construct  its  road  from  Thomasville  to  Albany,  and  to  sell  and 
deliyer  it  to  the  latter  company  in  sections  as  completed,  together  with  the 
franchise  of  using  the  same,  and  to  incorporate  its  stock  created  for  build- 
ing said  road  with  that  of  the  Albany  and  Gulf  Railroad  Company.  The 
latter  had  the  same  general  power,  except  that  of  incorporating^  its  stock 
with  the  stock  of  other  companies,  and  had  tlie  right  under  its  charter  to 
construct  a  railroad  from  ^Thomasyille  to  Georgia,  ffeld,  thai  the  contract 
was  not  vltra  viret,  and  that  the  latter  company  could  lawfully  make  the 
purchase,  and  pay  for  the  same  by  issuing  its  own  stock  therefor;  which 
was  deliyered  to  and  accepted  by  the  contractors  in  lieu  of  the  stock  of  the 
other  company,  which  latter  stock  they  had  subscribed  for  and  agreed  to 
take  in  payment  for  the  work  of  construction. 

5.  A  railroad  company  haying  the  right  of  constructing  a  particular  line  of  rul- 

road,  with  general  power  \o  purchase  all  kinds  of  property  of  whateyer 
nature  or  kind,  may  purchase  from  another  company  a  road  constructed 
upon  that  line,  if  the  latter  compaqy  had  power  to  sell  and  dispose  of  the 
same. 

8.  As  a  general  rule,  a  corporation  cannot  transfer  its  franchises,  nor  m  railroad 
company  Its  road,  without  legislatiye  authority. 

4.  Prior  to  the  purchase,  the  Albany  and  Gulf  Railroad  Comjumy  bad  executed 
a  trust  deed  by  way  of  mortgage  upon  all  its  railroad  and  property  acquired 
or  to  be  acquired.  HeUit  that  inasmuch  as  the  road  purchased  was  witliin 
the  chartered  limits  of  the  company,  and  might  haye  been  constructed  if 
it  had  not  been  purchased,  the  mortgage  extended  to  and  corend  it  wm 
effectually  as  if  the  company  had  constructed  it. 

&  TIm  contractors  who  built  the  road  and  accepted  in  payment  therefor  the 
stock,  and  the  assignees  and  purchasers  of  the  stock,  after  the  transacdon 
between  the  two  companies  had  been  carried  into  effect  and  the  road  pos- 
sessed and  operated  by  the  Atlsntic  and  Gulf  Railroad  Company  for  seyeral 
years,  are  estopped  from  claiming  the  ri^t  to  be  regarded  as  stoekholden 
of  the  South  Georgia  and  Florida  Railroad  Company,  or  as  preferred  cred- 
itors as  against  the  road.  Haying  roluntarily  accepted  the  position  of 
stockholders  of  the  purchasing  company,  they  cannot  question  the  vmlldi^ 
of  the  transaction  adyersely  to  it,  or  to  the  mortgage  giyen  by  it»  ooyering 
the  road  in  question. 

6.  The  stock  thus  issued  and  accepted  was  preferred  stock,  on  which  intersst 

was  payable.    Held,  that  the  holders  thereof,  and  their  assigns,  baying  so- 
cepted  it,  and  receiyed  interest  on  it  for  seyerak  years,  are  estopped  fron 
questioning  the  power  of  the  company  to  issue  it 
'  7.  The  South  Georgia  and  Fl(»ida  Railroad  Company  haying  receiyed  the  stipu- 
lated consideration,  and  incoxporated  its  stock  with  that  of  the  Alhsny 
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and  Gulf  HaUroad  Companj,  bj  accepting  the  stock  of  that  company,  and 
being  in  fact  amalgamated  therewith  00  far  aa  the  road  in  question  U  con- 
cerned, has  no  ground  to  complain  that  the  terms  of  the  contract  have  not 
been  fulfilled  by  that  company.  It  lias  lost  nothing ;  and  the  liability  which 
it  incurred  is  protected  by  first  liens  on  the  road,  the  priority  of  which  is 
conceded  by  all  parties. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia. 
The  facts  are  stated  in  the  opinion  of  jkhe  court. 

Mr.  William  W.  Montgomery  for  the  appellants. 
.  Mr,  Walter  S.  Chiiholm  and  Mr.  Alexander  JB.  Lawton  for 
the  appellees. 

Mb.  Jxjsticb  Bbadley  delivered  the  opinion  of  the  court. 

This  case  arises  upon  a  bill  filed  by  Morris  K.  Jesup,  as  sur^ 
viving  trustee,  for  the  foreclosure  of  a  deed  of  trust  in  the 
nature  of  a  mortgage,  bearing  date  Dec.  20, 1867,  given  by  the 
Atlantic  and  Gulf  Railroad  Company  of  Georgia  to  said  Jesup 
and  one  Gardner  (since  deceased)  to  secure  the  payment  of 
certain  bonds  of  the  company  to  the  amount  of  (2,000,000 
payable  in  1897  with  interest.  The  bill  was  filed  Feb.  16, 
1877,  and  on  the  19th  of  the  same  month  receivers  were  ap- 
pointed to  take  charge  of  the  mortgaged  property,  being  the 
railroad  of  the  company  with  its  rolling-stock  and  machinery. 
A  supplemental  bill  was  filed  on  the  20th  of  April,  1877.  The 
only  defendant  named  in  either  bill  was  the  Atlantic  and  Gulf 
Railroad  Company.  The  premises  sought  to  be  foreclosed  and 
sold  were,  firat^  the  main  line  of  the  company's  road,  extending 
from  Savannah  southwesterly  and  westerly  to  Bainbridge,  in 
Georgia,  a  distance  of  about  two  hundred  and  thirty*seven, 
miles ;  $econdlif^  a  branch  road,  extending  from  Dupont  to  the 
Florida  line,  about  thirty-two  miles,  connecting,  thirdly^  with 
a  short  road  in  Florida,  extending  to  Live  Oak  in  that  State, 
which  the  company  held  and  operated  under  a  lease ;  fourthly^ 
a  branch  road  about  fifty-eight  miles  in  length,  extending  from 
Thomasville,  on  the  main  line,  northerly  to  Albany,  Georgia ; 
ffihly^  two  other  small  branches  at  Savannah,  one  connecting 
the  main  line  with  wharves  on  the  Savannah  River,  and  the 
other  connecting  it  with  the  Savannah  and  Charleston  Rail- 
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road.  The  Thomasyille  branch  was  purchased  from  the  South 
Georgia  and  Flonda  Railroad  Company  in  1868  (shortly  after 
the  giving  of  the  mortgage  in  suit)  for  the  purpose  of  extend- 
ing the  line  to  Albany ;  which  branch  was  subject  to  certain 
bonds  and  mortgages  issued  by  the  latter  company,  having  a 
lien  paramount  to  the  mortgage  in  suit.  The  other  brandies 
were,  in  like  manner,  severally  subject  to  certain  prior  mort- 
gages, given  for  purchase-money  or  construction,  and  having  a 
paramount  lien.  The  bill  conceded  the  priority  of  these  several 
liens. 

The  defendant  answered,  specitying  the  liens  on  its  property 
prior  to  that  of  the  mortgage,  and  insisting  that  it  would  be 
inequitable  to  foreclose  ^d  sell  at  that  time,  although  consent- 
ing to  the  appointment  of  receivers. 

On  the  22d  of  April,  1878,  Branch,  Sons,  &  Co.  and  others 
(who  are  appellants  here)  petitioned  for,  and  obtained,  leave 
to  intervene  pro  intere99e  9U0y  claiming  to  be  preferred  credit- 
ors of  the  Atlantic  and  Gulf  Railroad  Company  as  to  the  pro- 
ceeds and  earnings  of  the  South  Georgia  and  Florida  Railroad ; 
that  is,  the  branch  from  Thomasville  to  Albany.  By  amend- 
ment to  the  petition  the  South  Georgia  and  Florida  Railroad 
Company  was  also  made  a  party,  and  a  prayer  was  added  to 
have  declared  void  the  sale  of  the  said  branch  road,  anc^  for 
its  restoration  to  the  South  Geoi^ia  and  Florida  Railroad 
Company. 

By  their  petition  of  intervention  the  appellants  insisted  that 
the  lien  of  the  mortgage  sought  to  be  foreclosed  does  not  cover 
the  branch  aforesaid :  that  the  petitioners  and  others  are  hold- 
ers of  certificates  of  special  guaranteed  seven  per  cent  stock 
of  the  Atlantic  and  Gulf  Railroad  Company  to  the  amount  of 
some  9300,000,  of  which  the  petitioners  own  $56,100;  that 
these  certificates  were  issued  by  the  Atlantic  and  Gulf  Railroad 
Company  under  a  contract  with  the  South  Georgia  and  Florida 
Railroad  Company,  dated  January,  1869,  for  the  construction 
of  its  road  from  'JThomasville  to  Albany ;  a  copy  of  which  con- 
tract and  certain  modifications  of  it,  and  a  copy  of  one  of  the 
certificates,  were  annexed  to  the  petition.  The  petitioners 
further  contended  that  the  earnings  of  that  branch  road,  if 
kept  by  themselves,  iiv'ould  be  sufficient,  not  only  to  pay  the 
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interest  on  the  preferred  bonds  of  the  South  Georgia  and 
Florida  Railroad  Company,  but  to  pay  the  interest  on  said 
certificates;  that  the  guaranteed  scrip  was  given  for  the  pur- 
chase of  the  South  Georgia  and  Florida  Railroad,  and  was  dis- 
tributed among  the  contractors  who  built  it  in  payment  for 
their  labor ;  that  it  is  in  effect  the  promissory  notes  of  the 
Atlantic  and  Gulf  Railroad  Company,  and  that  the  holders 
could  proceed  by  attachment  if  the  property  of  that  company 
were  not  in  the  hands  of  receivers  ;  and,  after  making  further 
averments  as  to  the  solvency  of  the  South  Georgia  and  Florida 
Railroad  Company,  if  it  stood  alone,  unconnected  with  the 
Atlantic  and  Gulf  Railroad  Company,  the  petitioners  prayed, 
for  themselves  and  the  other  holders  of  certificates,  to  be  ex- 
amined pro  interesse  «uo,  touching  their  alleged  paramount 
claim  upon  the  proceeds  of  the  South  Geoi^a  and  Florida 
Railroad  after  payment  of  interest  on  its  bonds,  and  for  an 
order  directing  such  examination  before  the  master,  and  for 
other  directions. 

In  the  amended  petition  the  petitioners  averred  that  the 
original  holders  of  the  certificates  of  preferred  stock  before 
mentioned  were  subscribers  to  the  capital  stock  of  the  South 
Geoi^a  and  Florida  Railroad  Company,  and  paid  their  sub- 
scriptions by  work  done  on  the  road,  for  which  they  received 
the  said  certificates  of  preferred  stock  in  the  Atlantic  and  Gulf 
Railroad  Company,  and  that  the  present  holders  are  bona  fide 
purchasers  of  said  scrip,  except  in  some  instances  where  the 
original  holders  have  not  parted  with  their  scrip;  and  they 
alleged  that  when  the  contracts  between  the  two  companies 
were  executed  it  was  supposed  that  they  had  power  to  enter 
into  the  same ;  but  that  they  are  now  advised  that  the  contracts 
were  ultra  mret,  and  void,  and  they  prayed  a  rescission  and 
cancellation  thereof :  but  if  the  court  should  decree  that  the 
contract  only  amounted  to  a  lease  of  the  road  (which  they 
conceded  would  not  be  tUtra  viref)^  then  they  prayed  that  it 
may  be  rescinded  for  non-compliance  with  its  terms,  and  the 
inability  of  the  Atlantic  and  Gulf  Railroad  Company  to  com- 
ply therewith.  But  if  the  court  should  think  there  was  a  valid 
contract  of  sale,  then  they  repeated  their  prayer  to  be  decreed 
to  have  a  first  lien  on  the  proceeds  of  the  road  after  the  mort- 
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gages  executed  tHereon  by  the  South  Georgia  and  Florida  Rail- 
road Company,  and  for  a  separate  sale  of  that  road  subject  to 
said  mortgages. 

The  first  contract  referred  to  in  the  petition  bore  date  June 
19,  1868,  and  provided  that  the  South  Georgia  and  Florida 
Railroad  Company  should  complete  its  road  from  Thomasville 
to  Albany,  and  turn  it  over  in  sections,  as  completed,  to 
the  Atlantic  and  Gulf  Railroad  Company,  and  that  when 
completed  to  Albany,  the  stock  of  the  South  Georgia  and 
Florida  Railroad  Company  should  be  incorporated  with  the 
stock  of  the  Atlantic  and  Gulf  Railroad  Company,  and  that 
interest  at  the  rate  of  seven  per  cent  per  annum  on  the 
actual  cost  of  the  road  should  be  paid  as  well  before  such 
incorp6ration  of  stock,  as  on  said-  stbck  after  its  incorpora- 
tion ;  and  that  when  the  stock  should  be  thus  incorporated, 
all  the  rights,  privileges,  and  franchises  of  the  South  G-eoi^ia 
and  Florida  Railroad  Company,  so  far  as  related  to  the  road 
from  Thomasville  to  Albany,  should  vest  in  the  Atlantic  and 
Gulf  Railroad  Company,  and  said  road  should  be  a  branch 
of  the  Atlantic  and  Gulf  Road.  This  contract  was  modified 
by  another  contract  made  Jan.  15,  1869,  which  recited  that 
the  legislature  of  the  State  had  passed  an  act  authorizing  the 
State  to  indorse  the  bonds  of  the  South  Georgia  and  Florida 
Railroad  Company  to  the  amount  of  $8,000  per  mile;  and 
that  the  Atlantic  and  Gulf  Railroad  Company  consented  to 
the  issue  of  said  bonds,  and  a  first  mortgage  to  secure  them, 
and  guaranteed  their  payment ;  and  it  was  stipulated  that  the 
amount  of  said  bonds  should  be  deducted  from  the  amount  of 
preferred  stock  to  be  issued  to  the  South  Georgia  and  Florida 
Railroad  Company  for  the  construction  of  the  road.  Another 
agreement,  made  Sept.  1,  1869,  authorized  the  further  issue  of 
bonds  by  the  South  Georgia  and  Florida  Railroad  Company 
to  the  amount  of  $200,000,  to  be  secured  by  a  second  mortgage 
on  the  road,  and  guaranteed  by  the  Atlantic  and  Gulf  Rail- 
road Obmpany. 

The  road  appears  to  have  been  completed  to  Albany  prior 
to  October,  1870.  On  the  10th  of  that  month  the  following 
resolution  was  passed  by  the  Board  of  Directors  of  the  South 
Georgia  and  Florida  Railroad  Company :  — 
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^  Whereas  the  South  6a.  A  Fla.  Railroad  Company  entered  into 
an  agreement  with  the  Atlantic  and  Gulf  Railroad  Company,  on  the 
nineteenth  day  of  June,  1868,  by  which  a  transfer  of  the  said  South 
Georgia  and  Florida  Railroad  was  to  be  made  (that  is,  all  of  said 
road  between  Thomasville  and  Albany)  upon  certain  conditions 
therein  stipulated,  all  of  which  will  more  fully  appear  by  reference 
to  said  agreements ;  and  whereas  the  South  Georgia  and  Florida 
Railroad  has  been  completed  to  East  Albany  and  the  same  has 
been  turned  over  to  the  Atlantic  and  Gulf  Railroad  Company,  and 
which  is  now  being  operated  by  said  Atlantic  and  Gulf  Railroad 
Company;  and  whereas  the  president  of  the  Atlantic  and  Gulf  Rail- 
road Company  has  signified  his  willingness  to  receive  said  road  fin- 
ished to  East  Albany ;  and  whereas  the  South  Georgia  and  Florida 
Railroad  Company  have  made  up  the  entire  cost  of  said  road  and 
made  affidavit  certificate  under  oath  as  prescribed  by  said  agree- 
ment: It  is  therefore  resolved^  that  the  president  of  this  road  pro- 
ceed to  Savannah,  submit  his  estimates  and  certificates,  and  demand 
and  receive  the  guaranteed  stock  agreed  to  be  given  to  the  South 
Georgia  and  Florida  Railroad  stockholders  under  said  agreements 
in  terms  of  the  several  agreements  made  by  the  South  Georgia  and 
Florida  Railroad  Company  with  said  Atlantic  and  Gulf  Railroad 
Company.  Hesolved,  further^  that  the  president  be,  and  he  is  hereby, 
authorized  to  make,  execute,  and  deliver  all  papers  necessary  to  carry 
out  and  fiilfil  said  agreements  for  a  transfer  of  so  much  of  said 
South  Georgia  and  Florida  Railroad  as  lies  or  is  located  between 
Thomasville  and  Albany,  specially  reserving  the  other  franchise  or 
rights  of  building  and  equipping  a  railroad  from  Thomasville  to  the 
Florida  line  under  the  charter  of  the  South  Georgia  and  Florida 
Railroad  Company." 

This  resolution  was  duly  carried  into  effect  shortly  after  its 
adoption,  as  iEippears  by  a  final  contract  executed  in  due  form 
between  the  companies,  bearing  date  Jan.  8, 1876,  which  re- 
cited the  several  prior  contracts,  and  the  said  resolutions,  and 
the  fact  of  their  acceptance  and  of  the  performance  and  fulfil- 
ment of  the  same,  and  by  which  the  South  Georgia  and  Florida 
Railroad  Company  made  a  formal  conveyance  to  the  Atlantic 
and  Gulf  Railroad  Company,  its  successors  and  assigns,  forever, 
of  so  much  of  the  South  Georgia  and  Florida  Railroad  as  liea 
or  is  located  between  Thomasville  and  Albany,  with  all  the 
appurtenances  thereof,  including  the  franchises  of  the  South 
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Georgia  and  Florida  Railroad  Company,  to  construct  and  use 
the  same. 

The  certificates  of  stock  issued  by  the  Atlantic  and  Gulf 
Railroad  Company  in  pursuance  of  said  contract  were  i*egular 
scrip  certificates  for  preferred  stock  in  that  company,  in  the 
following  form :  "  Atlantic  &  Gulf  Railroad,  Georgia :  —  Spe- 
cial guaranteed  seven  per  cent,  stock  issued  under  a  contract 
with  the  South  Georgia  &  Florida  Railroad  Company,  bearing 
date  Jan.  2d,  1869,-  for  the  construction  of  the  South  Georgia 
&  Florida  Railroad:  —  This  is  to  certify  that  Branch  &  Sons 
or  bearer  is  entitled  to  sixty-six  shares,  on  which  the  par  value 
of  100  dollars  has  been  paid,  of  the  special  stock  of  the  Atlan- 
tic &  Gulf  Railroad  Company,  on  which  interest  from  date  is 
perpetually  guaranteed  at  the  rate  of  7  p.  c.  per  aun.,  payable 
semi-annually,  &c.  Witness,  <bc.  Sealed,  &c.,  first  day  of 
November,  1872.  (Signed)  John  Scriven,  president :  Attest, 
D.  Macdonald,  secretary." 

No  evidence  was  taken  in  the  case,  and  the  hearing  was  had 
on  bill  and  answer.  It  was  conceded,  or,  at  least,  not  contro- 
verted, that  the  interveners  were  holders  of  the  stock  certifi- 
cates as  claimed  in  their  petition,  and  that  said  certificates 
originated  in  the  manner  and  in  fulfilment  of  the  contracts 
therein  set  forth. 

The  court  below  denied  the  prayer  of  the  intervenors  and 
dismissed  the  petition ;  and  went  on  to  make  a  final  decree  in 
the  cause,  ordering  a  foreclosure  and  sale  of  the  railroad  of  the 
Albany  and  Gulf  Railroad  Company,  with  all  its  branches,  in- 
cluding the  branch  from  Thomasville  to  Albany,  subject,  how- 
ever, to  all  prior  mortgage  liens,  including  the  first  and  second 
mortgages  on  the  Thomas.ville  branch.  From  this  decree  the 
intervenors  have  appealed. 

The  questions  raised  by  the  appellants,  .as  stated  in  their 
brief,  are  as  follows :  — 

1st,  Was  the  sale  of  a  part  of  the  South  Georgia  and  Florida 
Railroad  and  its  franchises  to  the  Atlantic  and  Gulf  Railroad 
void  as  against  public  policy  and  ultra  vires  f 

2d,  If  not,  did  the  contract  amount  to  anything  more  than 
a  lease? 

8d,  If  it  was  a  sale,  are  not  the  South  Georgia  and  Florida 
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Railroad  Company  and  other  interrenors  vendors  with  the  pur- 
chase-money unpaid,  and  hence  entitled  to  assert  their  right  of 
attachment  upon  the  property  sold,  in  preference  to  the  claims 
of  the  mortgage  creditors  of  the  vendee,  the  Atlantic  and  Gulf 
Railroad  Company  ? 

4th,  If  the  interveners  are  not  entitled  to  attach  as  vendors, 
are  they  not  crediton  of  the  Atlantic  and  Gulf  Railroad  Com- 
pany, and  entitled  to  be  paid  out  of  property  of  the  debtor 
which  is  not  covered  by  the  mortgage ;  and  in  this  case  does 
the  mortgage  cover  the  South  Georgia  and  Florida  Railroad  ? 

If  only  stockholders,  can  they  not  object  to  the  sale  of  the 
South  Georgia  and  Florida  Railroad  under  the  present  pro- 
ceedings? 

The  court  below  was  of  opinion  that  the  sale  and  purchase 
of  the  road  was  not  void,  nor  ultra  virei  of  the  two  contracting 
companies,  without  examining  the  question  of  the  right  of  the 
appellants  to  contest  the  validity  of  the  transaction.  We  will 
proceed  to  give  some  examination  to  that  question. 

The  appellants  are  stockholders  of  the  Atlantic  and  Gulf 
Railroad  Company.  Their  stock  is  a  preferred  stock,  it  is  true, 
entitling  them  to  interest  on  its  face  before  any  dividends  can 
be  made  to  the  common  stockholders.  But  this  is  not  incon- 
sistent with  its  being  stock.  It  is  a  very  common  thing  in  this 
country  to  issue  stock  of  this  kind.  The  interest  accruing 
thereon  is  in  the  nature  of  a  preferred  dividend,  and  is  some- 
times so  called.  Though  after  it  has  accrued  it  may  become  a 
debt,  so  also  does  a  dividend  become  a  debt  after  it  has  been 
declared  and  has  become  payable.  It  has  no  priority  over 
other  debts,  if,  indeed,  it  has  an  equality  with  them.  And  this 
position,  as  stockholders  of  the  Atlantic  and  Gulf  Railroad 
Company,  was  voluntarily  assumed  by  the  appellants.  This  is 
true  both  of  those  who  purchased  their  stock  at  second  hand 
and  of  those  who  originally  received  the  stock.  They  proba- 
bly deemed  it  to  their  interest  to  accept  payment  for  their 
work  in  this  form.  But  again :  not  only  are  they  stocldiolders 
in  the  Atlantic  and  Gulf  Railroad  Company,  but  the  accept- 
ance of  the  stock  was'  an  acknowledgment  of  the  validity  of 
the  contract  between  the  two  companies.  The  issue  of  the 
stock  was  in  part  performance  of  that  contract,  and  this  ap- 
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pears  upon  the  face  of  the  certificates.    After  thus  acquiescing 
in  the  purchase  by  the  Atlantic  and  Gulf  Railroad  Company 
of  the  branch  railroad  in  question,  and  of  the  amalgamation  of 
stock  incident  to  said  purchase ;  and  after  the  possession  and 
use  of  said  road  and  its  franchises  by  the  said  company  as  a 
part  of  its  road-system  for  a  period  of  several  years,  the  appel- 
lants are  estopped  from  questioning  the  validity  of  said  ti-ansac- 
tion,  and  cannot  now  repudiate  their  character  of  stockholders 
of  the  Atlantic  and  Gulf  Railroad  Company,  and  assume  that 
of  stockholders  of  the  South  Georgia  and  Florida  Railroad 
Company.     To  sustain  such  a  course  on  their  part  would  have 
the  effect  of  ripping  up  and  unravelling  a  thousand  transactions 
which  have  taken  place  on  the  basis  of  the  purchase  and  amal- 
gamation referred  to.     Whatever  right  the  State  may  have  to 
inquire  into  the  validity  of  such  purchase  and  amalgamation, 
certainly  the  appellants  have  no  right  in  law  or  in  equity  to 
question  it.     In  law,  they  are  stockholders  of  the  purchasing 
company,  in  which  character  they  neither  can,  nor  do,  ask  any 
relief ;  in  equity,  they  are  participators  in  the  face  of  all  the 
world  in  a  transaction  which  is  conceded  to  have  been  fair  and 
jBupposed  to  be  lawful  at  the  time,  and  upon  the  faith  of  which 
numberless  transactions  in  business,  and  in  the  stock  and  bonds 
of  the  purchasing  company,  have  undoubtedly  been  entered 
into.     To  give  to  the  appellants  relief  in  any  form  in  which  it 
is  asked,  would  be  attended  with  injury  and  injustice  to  others 
who  have  innocently  confided  in  the  acts  of  the  appellants  and 
their  associates. 

We  might  safely  stop  here  and  affirm  the  decree  below  on 
this  consideration  alone.  But  as  our  view  of  the  other  ques- 
tions which  have  been  raised  leads  to  the  same  result,  it  may 
be  proper  to  state  the  reascms  therefor. 

The  first  relates  to  the  power  of  the  two  companies  to  enter 
into  the  arrangement  for  the  sale  and  purchase  of  the  Thomas- 
ville  branch.  The  power  of  the  South  Georgia  and  Florida 
Railroad  Company  to  sell  the  road  depends  upon  its  charter, 
which  took  its  origin  in  an  act  of  the  legislature  approved  Jan. 
22, 1852,  creating  the  Georgia  and  Florida  Railroad  Company, 
with  power  to  construct  a  railroad  from  Oglethorpe,  or  some 
other  point  on  the  Southwestern  Railroad,  to  Albany;  also 
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unth  power  to  construct  a  railroad  from  Albany  to  Thomas- 
ville,  and  from  thence  to  the  Florida  line  in  the  direction  of 
Tallahassee ;  also  a  plank  or  macadamized  road  in  connection 
with  the  railroad;  and  for  the  purpose  of  constructing  said 
road  or  roads,  procuring  right  of  way,  and  managing  all  its  af- 
fairs, the  said  company  was  invested  with  the  same  powers  and 
privileges  granted  to  the  Savannah  and  Albany  Railroad  Com- 
pany, not  inconsistent  therewith ;  and  it  was  enacted  that  the 
said  Georgia  and  Florida  Railroad  Company  might  at  any  time 
incorporate  their  stock  with  the  stock  of  any  other  company  on 
such  terms  as  might  be  mutually  agreed-upon.  The  company 
was  further  authorized,  from  time  to  time,  to  determine  the 
amount  of  stock  necessary  to  carry  out  its  purposes  and-  the 
construction  of  said  road  or  roads.  The  powers  given  in  this 
charter  by  adoption  and  reference  to  the  charter  of  the  Savan- 
nah and  Albany  Railroad  Company  consisted,  as  expressed  in 
the  charter  of  the  latter  company,  of  all  the  rights,  privileges, 
and  immunities  which  by  the  laws  of  Georgia  were  held  or 
enjoyed  by  any  incorporated  railroad  company  or.  companies  in 
the  State ;  and  by  a  reference  to  prior  existing  charters  we  find 
that,  80  f ar  as  relates  to  the  question  in  hand,  these  powers 
were,  ^^To  have,  purchase,  possess,  enjoy,  and  retain  lands, 
rents,  hereditaments,  tenements,  goods,  chattels,  and  effects,  of 
whatsoever  kind,  nature,  or  quality  the  same  may  be,  and  the 
same  to  sell,  grant,  demise,  alien,  or  dispose  of.'' 

All  the  powers  thus  given  to  the  Geoi^ia  and  Florida  Rail- 
road Company  in  1852  were  conferred  upon  the  South  Georgia 
and  Florida  Railroad  Company  by  an,  act  passed  Dec.  22, 1857. 
By  this  act  the  South  Georgia  and  Florida  Railroad  Company 
was  created,  and  the  line  of  road  which  the  Georgia  and  Flor- 
ida Company  was  authorized  to  construct  from  Albany  to 
Thomasville,  and  thence  to  the  Florida  line,  was  separated 
from  the  rest  and  granted  to  the  South  Georgia  and  Florida 
Railroad  Company,  which  company  was  invested  with  the 
usual .  powers  to  purchase,  hold,  and  convey  property,  real  and 
personal,  and  with  specific  power  to  construct  a  railroad  from 
Albany  **to  Thomasville/'  ^*and  from  Thomasville  to  any 
point  on  the  Florida  line,'*  and  to  connect  with  any  other  road 
at  such  points  as  they  should  deem  best ;  and  it  was  enacted 
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^^  timt  the  provisions  of  the  act  incorporating  the  Georgia  and 
Florida  Raih*oad  Company,  so  far  as  applicable,  shall  be  ap- 
plied to  said  South  Georgia  and  Florida  Railroad  Company." 
By  reference  and  adoption,  therefore,  the  latter  company  be- 
came invested  ^vith  all  the  authority  and  power,  in  regaxd  to 
the  line  between  Albany  and  Thomasville,  and  between  Thorn- 
asville  and  the  Florida  line,  which  had  been  conferred  upon 
the  Georgia  and  Florida  Railroad  Company.  It  seems  to  us 
clear  that  these  powers  were  sufficient  to  enable  the  company 
to  sell  its  road  and  franchises  to  any  company  competent  to 
purchase  them.  As  a  general  rule,  it  is  true,  a  railroad  com- 
pany, with  only  the  ordinary  power  to  construct  and  operate 
its  road,  cannot  dispose  of  it  to  another  company.  Legislatiye 
aid  is  necessary  to  that  end.  But  this  company  had,  by  its 
charter,  express  power  to  incorporate  its  stock  with  the  stock 
of  any  other  company.  This  power  has  an  enlarging  effect 
upon  the  ordinary  power  to  sell  and  dispose  of  property  belong- 
ing to  the  company.  Generally  the  power  to  sell  and  dispose 
has  reference  only  to  transactions  in  the  ordinary  course  of 
business  incident  to  a  railroad  company ;  and  does  not  extend 
to  the  sale  of  the  railroad  it-self,  or  of  the  franchises  connected 
therewith.  Outlying  lands,  not  needed  for  railroad  uses,  may 
be  sold.  Machinery  and  other  personal  property  may  be  sold. 
But  the  road  and  franchises  are  generally  inalienable;  and 
they  are  so  not  only  because  they  are  acquired  by  l^slative 
grant,  or  in  the  exercise  of  special  authority  given,  for  the  spe- 
cific purposes  of  the  incorporating  act,  but  because  they  are 
essential  to  the  fulfilment  of  those  purposes ;  and  it  would  be 
a  dereliction  of  the  duty  owed  by  the  corporation  to  the  State 
and  to  the  public  to  part  with  them.  But  where,  as  in  this 
case,  power  is  given  to  incorporate  the  capital  stock  with  the 
stock  of  any  other  company,  a  very  large  addition  is  made  to 
the  ordinary  powers  granted  to  a  company.  In  this  country, 
the  creation  and  exercise  of  such  a  power  is  well  understood. 
It  contemplates  not  only  the  possible  transfer  of  the  railroad 
and  its  franchises  to  another  company,  but  even  the  extin- 
guishment of  the  corporation  itself,  and  its  absorption  into  a 
different  organization.  The  greater  power  of  alienating  or  ex- 
tinguishing all  its  franchises,  inclading  its  own  being  and  exiH 
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ence,  contains  the  lesser  power  pf  alienating  its  road  and  the' 
franchises  incident  thereto  and  necessary  to  its  operation.  Its 
power  of  alienation  and  sale  extends  to  a  class  of  subjects  to 
which  it  does  not  ordinarily  apply.  In  view  of  the  large  power 
thus  conferred  upon  the  South  Georgia  and  Florida  Railroad 
Company,  we  cannot  doubt  that  it  had  full  power  to  enter  into 
the  arrangement  made  with  the  Atlantic  and  Gulf  Railroad 
Company  for  the  transfer  of  that  portion  of  its  line  extending 
from  Albany  to  Thomasville,  including  the  franchise  of  con- 
structing and  using  the  sanie,  and  an  incorporation  of  all  its 
stock  issued  for  the  'construction  of  said  road  with  the  stock  of 
the. latter  company. 

It  is  true  that  the  South  Georgia  and  Florida  Railroad  Com- 
pany did  not  part  with  its  entire  franchise.  Power  was  given 
to  it  by  its  charter  to  construct  a  road  from  Thomasville  to  the 
Florida  line  (being  a  distance  of  about  fifteen  miles  due 
south),  and  to  connect  with  any  other  road  at  such  points  as  it 
might  deem  best.  But  this  extension  is  mentioned  as  a  dis- 
tinct enterprise,  has  never  been  entered  upon,  and  would  have 
no  value  without  a  connection  with  some  railroad  in  Florida, 
fur  which,  so  far  as  appears,  no  authority  has  thus  far  been 
accorded  by  that  State.  The  authority  to  make  it  is  nominal 
only,  if  it  Vas  not  entirely  expired  by  lapse  of  time ;  and  could 
be  of  litwie  use  to  the  Atlantic  and  Gulf  Railroad  Com^)any, 
which  had  a  connection  of  its  own  with  the  Florida  system  of 
railroads  at  Live  Oak.  The  retention  of  this  nominal  fran- 
chise  by  the  South  Georgia  and  Florida  Railroad  Company, 
which  has  never  issued  any  capital  stock  under  it,  or  with  a 
view  to  its  use,  seems  to  be  in  reality  a  mere  shadow  without 
any  substance.  All  the  capital  stock  which  the  company  ever 
provided  for  was  that  which  went  to  the  building  of  the  road 
from  Thomasville  to  Albany,  and  that,  at  its  very  inception, 
was  incorporated  with  the  stock  of  the  Albany  and  Gulf  Rail- 
road Company ;  the  stock  of  the  latter  company  being  issued 
and  accepted  in  the  place  of  it.  So  that,  in  truth,  the  terms 
of  the  charter  have  been  literally  carried  out.  At  all  events, 
we  think  that  the  arrangement  made  with  the  latter  company 
was  within  the  powers  given  to  the  South  Georgia  and  Florida 
Railroad  Company;  and  this  arrangement  was  fully  assented 
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to  and  acquiesced  in  by  every  subscriber  to  its  stock,  as  before 
mentioned. 

In  this  connection,  it  is  proper  to  notioe  a  fact  wbicb  has 
been  referred  to  by  the  counsel  of  the  appellants  in  support  of 
his  views,  but  which  seems  to  us  corroborative  of  the  view 
which  we  have  taken  of  the  powers  of  the  South  Georgia  and 
Florida  Railroad  Company.  The  original  route  authorized  to 
be  taken  by  its  parent  company,  the  Georgia  and  Florida  Bui- 
road  Company,  extended,  as  we  have  seen,  from  Oglethorpe,  or 
some  other  point  on  the  Southwestern  Railroad,  to  Albany, 
with  authority  also  to  construct  a  railroad  from  Albany  to 
Thomasville,  and  from  thence  to  the  Florida  line.  Afterwards, 
as  we  have  also  seen,  in  December,  1857,  the  South  Geor^ 
and  Florida. Railroad  Company  was  created,  and  that  portion 
of  the  route  extending  from  Albany  southward  to  Thomasville 
and  the  Florida  line  was  transferred  to  the  latter  company 
with  all  the  general  powers  of  the  parent  company,  among 
which  was  the  power  to  incorporate  its  stock  with  that  of  any 
other  company.  The  northern  part  of  the  original  route,  ex- 
tending from  Albany  northward  to  Americus,  a  point  of  con- 
nection with  the  Southwestern  Railroad,  still  remained  under 
the  original  charter ;  and  this  part  (between  thirty  and  forty 
miles  in  length)  was  afterwards  transferred  to  the  Southwest- 
ern Railroad  Company  with  an  incorporation  of  stock,  similar 
to  what  was  done  by  the  South  Georgia  and  Florida  Railroad 
Company  with  the  southern  part  of  the  line.  But  it  aeenu 
that  the  Southwestern  Railroad  Company  had  not  sufficient 
unissued  stock  to  pay  for  the  road  thus  acquired.  Whereupon 
an  act  was  passed  by  the  legislature  ^^  to  amend  the  charter  of 
the  Southwestern  Railroad  Company  and  to  authorize  an  in- 
crease of  the  capital  stock  of  said  company,"  &c.,  by  which, 
after  reciting  the  power  given  to  the  Georgia  and  Florida  Rail- 
road Company  to  incorporate  its  stock  with  the  stock  of  any 
other  company,  further  recited  that  the  latter  company  had 
agreed  with  the  Southwestern  Railroad  Company  to  incorpo- 
rate its  stock  with  the  stock  of  that  company,  and  had  deliv- 
ered its  railroad  running  from  Americus  to  Albany  to  the 
Southwestern  Railroad  Company,  and  had  received  stock  of 
the  said  company  to  the  amount  of  near  $600,000,  and  that 
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it  thereby  became  necessary  to  increase  the  capital  stock  of 
said  Southwestern  Railroad  Company;  it  was  therefore  en« 
acted  that  the  latter  company  be  authorized  to  issue  stock  in 
addition  to  the  amount  mentioned  in  its  charter  for  any  sum 
not  exceding  (1500,000 ;  and  that  the  road  from  Americus  to 
Albany  should  be  considered  part  and  parcel  of  the  road  of  the 
Southwestern  Railroad  Company,  and  be  liable  to  pay  to  the 
State  the  same  tax  that  the  rest  of  the  Southwestern  Railroad 
Company  was  liable  to  pay.  This  arrangement,  which  the 
legislature  thus  enabled  the  Southwestern  Railroad  Company 
to  carry  out  (and  in  doing  so  recognized  its  validity),  was 
precisely  similar  to  that  which  had  been  made  between  the 
South  Georgia  and  Florida  Railroad  Company  and  the  Atlan- 
tic and  Gulf  Railroad  Company  in  regard  to  the  road  from 
Albany  to  Thomasville.  The  only  difference  between  the  two 
cases  was,  that  the  Southwestern  Railroad  Company  had  to  get 
power  to  issue  additional  stock,  —  a  power  which  the  Atlantic 
and  Gulf  Railroad  Comjmny  did  not  need,  as  it  already  had 
authority  to  issue  the  amount  of  stock  required  for  carrying 
out  its  arrangement  with  the  South  Georgia  and  Florida  Rail- 
road Company ;  at  legist,  it '  is  so  stated,  and  is  not  denied,  nor 
is  the  contrary  alleged  in  any  of  the  pleadings. 

The  point  taken,  in  relation  to  the  issue  of  stock  by  the 
Atlantic  and  Gulf  Railroad  Company  in  payment  of  the  road 
purchased  by  it,  is,  not  that  the  company  had  no  power  to  issue 
that  amount  of  stock,  but  that  it  had  no  power  to  issue  pre- 
ferred stock.  But  it  hardly  lies  in  the  mouth  of  those  who 
received  this  stock,  and  who  for  several  years  accepted  the  inter- 
est  guaranteed  to  be  paid  thereon,  to  make  this  objection,  espe- 
cially as  no  other  parties,  neither  the  State  nor  the  holders  of 
the  common  stock,  have  ever  objected  to  the  issue  of  this  pre- 
ferred stock.  Without  entering,  therefore,  into  a  discussion  of 
the  abstract  question  whether  a  railroad  company  may  not 
issue  a  preferred  stock,  when  done  in  good  faith,  instead  of 
issuing  bonds  to  the  same  amount-,  it  is  sufficient  to  say  that 
the  appellants  are  not  in  'a  position  to  raise  the  question. 

But,  supposing  it  to  be  shown  that  the  South  Georgia  and 
Florida  Railroad  Company  had  the  power  to  sell,  had  the  At- 
lantic and  Gulf « Railroad  Company  the  power  to  buy  the  road 
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in  question  ?  The  latter  company  was  formed  by  the  amalga- 
mation of  two  distinct  companies,  and  became  invested  with  all 
the  powers  contained  in  the  charters  of  both.  These  compa- 
nies were,  first,  the  Savannah,  Albany,  and  Gulf  Railroad  Com- 
pany, chartered  in  18-47  under  the  name  of  the  Savannah  and 
Albany  Railroad  Company;  and,  secondly,  the  Atlanjbic  and 
Gulf  Railroad  Company,  chartered  in  1856.  The  first  of  these 
companies  was  authorized  to  construct  a  railroad  communica- 
tion between  Savannah  and  Albany,  by  sucli  route  as  the  com- 
pany might  select,  with  such  bi-auch  road  towai-ds  the  north 
and  towards  the  south  from  said  road  to  such. point  or  points  as 
they  might  deem  requisite ;  with  power,  also,  at  any  time,  to 
extend  said  road  to  any  point  or  points  on  or  across  the  Chat- 
tahoochee River.  Besides  the  ordinary  corporate  powers  given 
to  this  company,  it  was  invested,  as  already  mentioned,  ^^  with 
all  the  rights,  privileges,  and  immunities  which  by  the  laws 
of  Georgia  are  held  and  enjoyed  by  any  incorporated  railroad 
company  or  companies."  The  Georgia  Railroad  and  Banking 
Company  had  been  chartered  in  1885.  Other  railroad  compa^ 
nies  in  Georgia,  then,  in  existence,  had  power  ''  to'  have,  pur- 
chase, receive,  possess,  enjoy,  and  retain  lands,  rents,  tenements, 
hereditaments,  goods,  chattels,  and  effects  of  whatsoever  kind, 
nature,  or  quality,  and  tlie  same  to  sell,  grant,  demise,  alien, 
or  dispose  of."  See  Ch^rtera  of  Geoi^ia  Railroad  and  Central 
Railroad,  Prince's  Digest,  pp.  311,  326.  The  second  of  the 
companies  consolidated  as  aforesaid,  to  wit,  the  Atlantic  and 
Gulf  Railroad  Company,  had  power  to  construct  a  railroad 
from  a  point  in  Wayne  County,  southwest  of  Savannah,  to  the 
western  boundary  of  the  State  south  of  Fort  Gaines,  being  in  a 
general  westerly  direction  across  the  southern  part  of  the  State ; 
but  it  was  provided  that  the  Savannah,  Albany,  and  Gulf  Rail- 
road Company,  as  well  as  the  Brunswick  and  Florida  Railroad 
Company,  might  join  their  tracks  with  that  of  the  Atlantic 
and  Gulf  Railroad  Company.  The  latter  company  was  in- 
vested with  all  the  privileges,  immunities,  and  exemptions 
granted  to  the  Central  and  to  the  Georgia  Railroad  Compa- 
nies, or  either  of  them. 

The  two  companies —  Savannah,  Albany,  and  Gulf,  and  Atlan- 
tic and  Gulf —  were  consolidated  under  the  name  of  the  latter 
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company  by  virtue  of  an  act  passed  in  April,  1863,  by  which 
it  was  provided  that  ^Hhe  several  immunities,  franchises,  and 
privileges  granted  to  said  companies  by  their  original  charters, 
and  the  amendments  thereof,  and  the  liabilities  thei'eimjm* 
posed,  shall  continue  in  force." 

From  these  charters  and  laws  it  appears  that  the  consoli- 
dated company  had  power  to  construct  a  railroad  from  Savan* 
nah  to  the  southwestern  border  of  the  State ;  and,  amongst 
other  things,  to  construct  a  railroad  communication  between 
Savannah  and  Albany,  and  to  make  branch  roads  towards  the 
north  and  towards  the  south :  and,  even  before  the  consolida- 
tion, the  Savannah  an^  Albany  Company  was  authorized  to  join 
its  ti-ack  to  that  of  the  Albany  and  Gulf  Company ;  so  that 
the  line  of  roads,  as  finally  located,  constructed,  and  acquired, 
including  the  branch  from  Thomasville  to  Albany,  cannot  be 
said  to  have  departed  in  any  respect  from  the  strict  coprse 
pointed  out  and  designated  by  the  charters  of  the  consolidated 
companies.  The  main  line  commences  at  Savannah,  under  the 
charter  of  the  Savannah  and  Albany  Company,  and  runs  south- 
westerly to  Wayne  County,  and  thence,  under,  both  charters 
(for  both  companies  were  authorized  to  use  the  same  track), 
westwardly  to  Thomasville  and  Bainbridge,  in  the  southwestern 
part  of  the  State,  with  a  branch  running  from  Dupont  towards 
the  south  into  Florida,  and  a  branch  from  Thomasville  towards 
the  north  to  Albany,  forming  a  railroad  connection  between 
Savannah  and  Albany.  In  making  the  railroad  connection 
between  Savannah  and  Albany,  the  original  charter  of  the 
Savannah  and  Albany  Railroad  Company  could  not  be  con- 
strued to  require  that  this  connection  should  be  made  by  a 
rigidly  straight  line.  The  directors  were  invested  with  reason- 
able discretion  as  to  the  route  to  be  taken ;  and  since  the  sub- 
sequent legislation  expressly  authorized  the  Savannah  and 
Albany  Company  to  join  its  track  with  that  of  the  Albany 
and  Gulf  Railroad  Company,  it  is  clear  that  the  line  of  the 
latter  company  was  not  regarded  as  an  improper  departure 
from  that  of  the  former.  Indeed,  by  an  act  passed  in  1857,  the 
Albany  and  Gulf  Railroad  Company  were  required  to  get  the 
release  of  the  Savannah  and  Albany  Company  of  its  right  of 
way  over  the  line  of  its  contemplated  road,  before  it  could  have 
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the  State  subsidy  proposed  to  be  given  to  it ;  i^hich  plainly 
shows  that  the  line  of  the  Albany  and  Gulf  road  (which  prop- 
erly lay  through  Thomasville)  was  regarded  as  within  the  fair 
limits  of  the  route  granted  to  the  Savannah  and  Albany  Com- 
pany. This  being  so,  the  branch  road  from  Thomasville  to 
Albany  was  fairly  within  the  power  and  authority  given  to  the 
Savannah  and  Albany  Company  by  it€  original  charter,  to 
establish  a  railroad  connection  between  Savannah  and  Albany. 

Then,  since  the  consolidated  company  had  authority  to  con- 
struct a  railroad  from  Thomasville  to  Albany,  and  to  establish 
the  railroad  connection  between  Savannah  and  Albany  in  that 
way,  and  had  the  general  power  to  purchase  and  receive  pnq>- 
erty  of  every  conceivable  kind,  nature,  or  quality  (limited, 
of  course,  by  the  general  objects  of  its  charter),  what  was  to 
hinder  its  purchasing  from  the  South  Geoi^a  and  Florida 
Railroad  Company  its  line  of  road  between  Thomasville  and 
Albany,  and  paying  for  it  by  the  issue  of  its  own  stock, — an 
arrangement  which,  as  we  have  seen,  the  South  Georgia  and 
Florida  Railroad  Company,  on  its  part,  had  a  perfect  right  to 
make  ?  It  seems  to  us  that  this  question  is  not  hard  to  answer; 
but  that  it  is  clear  that  the  one  company  had  the  right  to  pa^ 
chase  this  road  as  fully  as  the  other  company  had  the  right 
to  sell  it ;  and  that  the  right  of  both  was  fully  given  by  the 
charters  and  laws  which  gave  them  their  respective  powers. 

We  do  not  mean,  in  the  slightest  degree,  to  disaffirm  the 
general  rule,  that  a  corporation  cannot  dispose  of  its  franchises 
to  another  corporation  without  legislative  authority.  Bat  we 
think  that  the  authority  clearly  existed  in  this  case,  being 
fairly  derived  from  the  legislation  which  affected  thq  two  com* 
panics,  without  any  forced  or  strained  construction  of  its  terms. 

The  second  question  raised  by  the  appellants,  namely,  whe- 
ther the  contract  amounted  to  anything  more  than  a  lease,  has 
been  sufficiently  answered  by  what  has  already  been  said. 
The  transaction  between  the  companies  had  in  view  a  transfer 
of  the  entire  interest  of  the  South  Georgia  and  Florida  Rail- 
road Company. 

The  third  question  raised  is,  whether  the  South  Georgia  and 
Florida  Railroad  Company  and  the  other  intervenors  are  not 
vendors  whose  purchase-money  is  unpaid,  and  who  are  tbence 
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entitled  to  assert  a  right  of  attachment  upon  the  property  in 
preference  to  the  claims  of  the  mortgage  creditors  of  the  At- 
lantic and  Gulf  Railroad  Company,  the  vendee  ?  The  original 
interTenors  are  certainly  not  entitled  to  assume  any  such  posi- 
tion. As  already  shown,  their  status  is  fixed  by  their  own 
choice,  as  stockholders  of  the  Atlantic  and  Gtilf  Railroad  Com* 
pany.  They  are  such,  and  nothing  more,  except  as  to  the  in- 
terest due  on  their  stock,  as  to  which  they  are  nothing  more 
than  general  creditors.  As  to  the  South  Geoi-gia  and  Florida 
Railroad  Company,  it  has  no  claim  at  all.  It  received  all  that 
it  stipulated  for.  The  priority  of  its  bonds  and  mortgages  is 
fully  conceded  ;  and  its  stock,  so  far  as  the  railroad  in  question 
is  concerned,  was  incorporated  with  that  of  the  Atlantic  and 
Gulf  Railroad  Company,  with  which  it  became  amalgamated 
and  identified.  Its  separate  existence  pro  tanto  became  merged 
in  the  latter  company.  How  far  it  can  ever  be  galvanized  into 
new  life  for  the  purpose  of  the  extension  of  the  road  from 
Thomasville  to  the  Florida  line^  it  is  not  necessary  to  inquire. 
That  question  has  nothing  to  do  with  the  one  now  in  hand. 

The  only  remaining  question  is,  whether  the  deed  of  trust 
or  mortgage  given  by  the  Atlantic  and  Gulf  Railroad  Company 
to  -the  complainant  and  bis  co-trustee  covers  the  railroad  in 
question.  In  terms  it  covers  and  pledges  the  entire  railroad 
of  the  Atlantic  and  Gulf  Railroad  Company  in  Georgia,  con- 
structed, or  to  be  constructed,  from  Savannah  to  Bainbridge, 
or  to  and  from  any  other  points  in  the  State  of  Georgia,  with 
its  appurtenances,  with  all  rights  of  way  acquired,  or  thereafter 
to  be  acquired  or  obtained,  and  all  rolling-stock  and  machinery 
acquired,  or  to  be  thereafter  acquired,  and  all  franchises,  rights, 
and  privileges  connected  with  or  relating  to  said  railroad,  or 
the  construction,  maintenance,  or  use  thereof.  Under  the  set- 
tled rule  in  regard  to  the  operation  of  railroad  mortgages  on 
after-acquired  property,  where  the  terms,  of  the  instrument  ex- 
tend to  such  property,  there  can  be  no  question  that  the  mort- 
gage in  this  case  did  extend  to  and  cover  any  portion  of  road 
belonging  to  the  company  and  authorized  by  its  charter,  which 
was  constructed  after  the  mortgage  was  given.  The  only  ques- 
tion here  is,  whether  the  railroad  from  Thomasville  to  Albany 
is  iairly  within  this  category.    We  have  already  seen  that  the 


486  Branch  v.  Jgsup.  [Sup.  Ct 

company  had  the  power  to  construct  this  line ;  that  it  was 
within  its  chartered  limits.  There  can  be  no  doubt,  therefore, 
that  if  the  road  had  been  constructed  by  the  company  without 
any  reference  to  the  South  Georgia  and  Florida  Railroad  Com- 
pany, it  would  have  fallen  directly  within  the  operation  of  the 
rule  in  question.  Instead  of  constructing  it  directly,  the 
Atlantic  and  Gulf  Railroad  Com{)any  procured  its  construction 
through,  and  by  arrangement  with,  and  purchase  from,  the 
South  Georgia  and  Florida  Company.  Can  this  make  any  dif- 
ference? When  constructed,  the  road  became  part  of  the  sys- 
tem of  roads  of  the  Atlantic  and  Gulf  Railroad  Company,  as 
much  so  as  if  it  had  constructed  it  independently.  A  road 
purchased  as  and  for  a  part  of  its  chartered  line  is  no  less  a 
part  of  its  proper  road  than  one  built  for  that  purpose.  Pro- 
vision was  made,  it  is  true,  in  the  contract  between  the  com- 
panies, for  a  prior  lien  in  favor  of  the  mortgages  separately 
placed  upon  the  road  thus  acquired.  That  lien  is  conceded  to 
be  valid  and  binding.  But  subject  thereto,  the  mortgage  given 
to  the  complainant  properly  extends  to  and  covers  this  road  as 
part  of  the  entire  line  of  the  company.  It  is  embraced  in  the 
terms  of  the  mortgage,  and  is  in  law  subject  to  it-s  operation. 
It  is  part  of  the  lawfully  acquired  property  of  the  Atlantic  and 
Gulf  Railroad  Company,  —  acquired  under  its  chartered  rights 
and  powers.  It  is  the  property  of  no  o(!her  company.  It  is 
subject  to  the  debts  of  no  other  company,  except  those  which 
attached  to  it  by  virtue  of  the  superior  mortgage  liens  before 
mentioned.  The  appellants,  as  stockholders  of  the  company, 
equally  with  the  company  itself,  are  bound  by  the  mortgage. 
Their  claims  are  inferior  and  subject  to  it.  Their  position  as 
general  creditors,  in  regard  to  any  interest  due  them,  is  equally 
inferior.     They  have  no  equity  that  can  prevail  against  it. 

The  appellants  have  suggested  several  subsidiary  points  which, 
r^ard  being  had  to  the  views  we  have  already  expressed,  can- 
not affect  the  result.  One  point  is  that  the  charter  of  the  South 
(jeorgia  and  Florida  Railroad  Company  expired  in  1872,  before 
the  execution  of  the  final  deed  to  the  Atlantic  and  Gulf  Rail- 
road Company.  We  do  not  understand  that  the  charter  expired 
at  that  time,  but  only  that  the  time  limited  for  the  construction 
of  the  road  expired.    If  the  charttr  expired,  how  did  the  com- 
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pany  become  a  party  to  this  suit?     But  even  if  the  charter  did 

expire,  the  road  was  finished  and  in  possession  of  the  Atlantic 

and  Gulf  Railroad  Company  in  1870,  and  the  entire  transaction 

was  then  completed.     The  conveyance  executed  in  1876  was 

merely  carrying  out  itl  form  what  was  already  completed  and 

carried  out  in  substance.     But  how  can. this  objection  avail 

the  appellants  in  any  view  of  the  case  ?    What  right  have  they 

to  object  to  the  conveyance  ?     Its  only  purpose  was  to  carry 

out  what  they  and  all  the  parties  concerned  consented  to  and 

acquiesced  in  long  before.     And  in  their  position,  as  stgck-^ 

holders  of  the  Atlantic  and  Gulf  Railroad  Company,  it  does  not 

lie  in  their  mouths  to  object  that  the  South  Georgia  and  Florida 

Railroad  Company  unlawfully  exercised  corporate  powers,  when 

it  completed  the  performance  of  its  obligation  to  the  Atlantic 

and  Gulf  Railroad  Company. 

But  it  is  unnecessary  to  pursue  the  subject  further.     We,  see 

nothing  in  the  points  raised  on  the  appeal  to  invalidate  the 

decree  of  the  Circuit  Court. 

Decree  affirmed. 


Pabkebsburg  v.  Brown. 

1.  The  a€t  of  the  legidlature  of  West  Virginia,  of  Dec.  15, 1868,  c.  118,  author- 

izing the  city  of  Parkershurg  to  issue  its  bonds  for  the  purpose  of  lend- 
ing the  same  to  persons  engaged  in  manufacturing,  is  invalid,  and  the  bonds . 
issued  under  it  are,  as  against  tlie  city,  void. 

2.  As  the  consideration  for  bonds  to  the  amount  of  JK^O.OOO,  issued  by  the  city 

to  M.,  under  tlmt  act,  he,  to  secure  the  payment  to  the  city  of  the 
semi-annual  interest  on  ^20,000,  and  of  annual  instalments  on  the  prin- 
cipal, conveyed  to  J.,  as  trustee,  certain  real  estate  and  personal  property, 
with  a  power  of  sale  in  case  of  default  The  bonds  were  payable  to  M. 
or  order.  He  indorsed  them  in  blank  and  sold  them  to  A.  and  B.,  who 
bouglit  them  for  value,-  in  good  faith.  M.  paid  one  instalment  of  interest 
on  them  to  the  city.  The  latter  made  five  payments  of  interest.  It  then 
took  into  its  possession  the  property,  and  refused  to  make  further  pay- 
ments. A  suit  in  equity  was  instituted  by  the  holders  of  the  bonds  against 
the  dty,  but  was  not  brought  to  a  hearing  for  nearly  three  years.  M., 
.  although  a  party  thereto,  made  no  defence. '  The  bill  prayed  fur  a  receiver 
of  the  property,  but  none  was  applied  for ;  and  tlie  city  having  been  allowed 


488  Parkersbubo  v.  Brown.  [Sup.  Ct 

to  control  and  manage  the  property  meantime,  acted  in  good  faitk  and 
with  reasonable  discretion,  in  taking  care  of  it  and  disposing  of  some  of  it. 
Ileld,  1.  The  bonds  are  void  because  the  necessary  amount  to  pay  them 
and  the  interest  thereon  was  to  be  raised  by  taxation,  which,  not  being 
for  a  public  object,  the  Constitution  of  the  State  did  not  authorise,  and 
the  legislature  had  no  power  to  pass  tlie  act.  2.  Neitlier  the  payment 
of  interest  on  the  bonds  by  the  city,  nor  the  acts  of  its  officers  or 
agents  in  dealing  with  the  property,  operate,  by  way  of  estoppel,  rsti- 
fication,  or  otherwise  to  render  the  city  liable  on  the  bonds.  &  M.  Iiad 
a  right  to  reclaim  tlie  property  and  to  call  on  the  city  to  account  for  it, 
in  disaffirmance  of  the  illegal  contract,  the  transaction  being  merely  ma- 
lum prahibduiHf  and  the  city  being  the  principal  offender.  Such  riglit  pasR-d 
to  the  complainants  as  an  incident  to  tlie  bonds.  4.  Tliis  court  orders  s 
decree  to  be  entered  declaring  that  the  city  exceeded  its  lawful  powers 
in  issuing  the  bonds,  and  that  they  cannot  be  enforced  as  its  obligations, 
and  providing  for  a  sale  of  the  remaining  property,  and  for  an  account, 
wiierein  the  city  is  to  be  credited  with  the  sums  it  had  in  good  faith  paid 
for  the  acquisition,  protection,  pi*eservation,  and  disposition  of  the  property, 
and  for  insurance  and  taxes,  and  for  interest  on  the  bonds,  and  to  be  charged 
with  what  it  had  received,  but  not  with  any  sum  for  loss  of,  or  damage 
to,  or  depreciation  of,  the  property,  and  ordering  the  distribution  among 
the  complainants  of  the  net  proceeds  of  the  sale  and  the  net  amount  of 
money,  if  any,  remaining  in  the  hands  of  the  city,  received  from  M.  or  from 
the  sales  by  it  of  any  of  the  property. 

Appeal  from  thp  Circuit  Court  of  the  United  States  for  the 
District  of  West  Virginia. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr,  C.  0.  Cole  and  Mr.  William  A.  Cook  for  i^he  appel- 
lant. 

Mr.  B.  M.  Ambler^  Mr.  William  A.  Fisher^  and  Mr.  Charles 
Marshall^  contra. 

Mr.  Justice  Blatchfobd  delivered  the  opinion  of  the 
court. 

On  the  15th  of  December,  1868,  the  legislature  of  West  Vir- 
ginia passed  an  act  which  provided  as  follows,  c.  118  :  — 

"Sect.  1.  That  the  mayor  and  council  of  the  city  of  Parkersburg 
are  hereby  authorized  and  empowered  to  issue  the  bonds  of  said 
city  to  an  amount  not  exceeding  two  hundred  thousand  dollars,  for 
the  purpose  of  lending:  the  same  to  manufacturers  carrying  on  busi- 
ness in  or  near  the  said  city,  in  the  said  county  of  Wood.  The  said 
bonds  shall  run  twenty  years,  and  bear  interest  at  the  rate  of  six 
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per  oentam  per  antnnm  ;  and  they  shall  be  issued  upon  the  recom* 
mendation  of  the  following-named  persons,  who  shall  be  considered 
the  trastees  of  said  loan,  that  is  to  say :  .  .  .  who  shall  have  power 
to  fill  all  vacancies  that  may  occar  in  their  number.    Th^y  shall 
have  power  to  make  loans  of  said  bonds  to  good,  solvent  companies, 
or  individuals,  oq  the  following  terms,  that  is  to  say :  When  persons 
engaged  ip  manufacturing  shall  have  invested  in  their  business 
thirty-five  (35)  per  c«nt.  of  the  amount  proposed  to  be  employed  in 
the  business  of  manufacturing,  clear  of  all  liabilities,  to  be  shown  to 
said  trustees  by  affidavits  of  the  applicants,  or  by  other  satisfactory 
evidence,  and  when  such  proof  is  furnished,  then  said  trustees,  five 
members  concurring-,  may  lend  to  such  applicants  such  amounts  of 
said  bonds  as  they  may  deem  proper  and  judicious,  not,  however, 
to  exceed  sixty-five  per  cent  of  the  capital  proposed  to  be  used 
in  manufacturing  by  the  applicant:  Provided^  however,  when  such 
loans  shall  be  made,  tlie  interest  thereon  shall  be  paid  by  the  bor- 
rower semi-annually  %o  the  treasurer  of  said  city ;  and  five  per  cent, 
of  the  principal  shall  be  paid  annually  to  the  said  city  by  the  bor- 
rower, to  be  placed  tp  the  account  of  the  sinking  fund  of  said  city, 
until  the  several  loans  are  paid  in  full. '  The  said  loans  shall  be 
£iecured  by  deed  of  trust  or  mortgage  on  real  estate,  or  by  other 
satisfactoiy  security,  sanctioned  by  said  trustees :  And  provided^ 
a/^o,'that  no  bonds  shall  be  issued  under  this  section  until  a  major- 
ity of  the  qualified  voters  of  said  city  concur  in  the  same,  by  voting 
for  or  against  the  same,  at  an, election  to  be  held  for  that  pur- 
pose. 

On  the  17th  of  A^ril,  1869,  an  eledtion  ^as  held  in  the  city 
of  Parkersburg,  under  authority  of  an  ordinance  passed  by  the 
mayor  and  city  council  of  said  city,  ^^  upon  th^  proposition  to 
authorize  the  said  city  council  to  issue  bonds  of  the  said  city 
to  the  amount  of  two  hundred  thousand  dollars,  to  be  loaned 
to  manufacturers  under  the  provisions  of  said  law  and  said  ordi- 
nance.'* At  Siiid  election  441  votes  were  cast  in  favor  of  said 
proposition,  and  19  against  it. 

On  the  6th  of  Septeml>er,  1870,  a  commnnication  having 
been  received  by  the  city  council  from  M.  J.  OlBrien  &  Brother 
in  regard  to  the  erection  of  a 'manufacturing  estaj^lishment  jand 
marine  railway  within  the  .city  limits,  it  was  *^  resolved  that 
the  council  agree,  when  the  trustees  of  the  improvement  loan 
certify  that  the  Messrs.  O^Brien' and  Bro.  have  satisfactorily 


490  Parkebsburo  v.  Brown.  [Sup.  Ct 

secured  the  bonds  loaned  to  them,  and  complied  with  the  act  of 
the  legislature  authorizing  the  loan  of  said  bonds,  that  they  will 
release  said  parties  from  city  taxation  op  their  property,  to  the 
amount  of  bonds  invested  in  the  same,  not  exceeding  twenty 
thousand  dollars :  Provided^  Jumever^  the  release  shall  extend 
80  long  as  the  said  property  shall  be  used  of  operated  as  A 
manufacturing  establishment  and  marine  raUway,  but  not  in 
any  event  to  exceed  twenty  years.'' 

Nothing  further  was-done  on  the  subject  until  after  section  8 
of  article  10  of  the  new  Constitution  of  West  Virginia  went 
into  operation  on  the  22d  of  August,  1872,  which  is  as  fol- 
lows :  — 

*^  8.  Ko  count}*,  city,  school  district,  or  municipal  corporation,  ex- 
cept in  cases  where  such  corporations  have  already  authorized  their 
bonds  to  be  issued,  shall  hereafter  be  allowed  to 'become  indebted, 
in  any  manner,.or  for  any  purpose,  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  iSve  per  centum  on  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the  lasl 
assessment  for  State  and  county  ikxes  previous  to  the  incurring  of 
such  indebtedness;  nor  withont|  at  the  same  time,  providing  for 
the  collection  of  a  direct  annual  tax  sufficient  to  pay,  annually,  the 
interest  on  such  debt,  and  the  principal  thereof  within,  and  not  ex- 
ceeding, thirty-four  years:  Provided^  that  no  debt  shall  be  con- 
tracted under  this  section,  unless  all  questions  connected  with  the 
san^e  shall  have  been  first  submitted  to  a  vote  of  the  people,  and 
have  received  three-fifths  of  all  the  votes  cast  for  and  against  die 
same.'* 

On  the  22d  of  April,  1878,  the  city  council  adopted  tbA  fed- 
lowing  resolution :  — 

^  Be  it  resolved  by  the  mayor  and  council  of  the  city  of  Parkers- 
burg,  that,  in  the  event  of  the  firm  of  M.  J.  O'Brien  dp  Brother 
taking  from  the  city  a  loan  of  twenty  thousand  ($20,000)  dollars  of 
its  bonds  authorized  under  former  resolution,  dated  September  6tb, 
1870,  for  manufacturing  purposes,  and  pa3ring  punctually  the  inter 
est  thereon  and  five  per  cent.  (5)  of  the  principal  for  sixteen  years, 
the-said  firm  be  released  from  any  further  payments  and  the  balance 
of  said  bonds  be  paid  by  the  city,  and  the  said  M.  J.  O'Brien  A 
Brother  are  released  from  making  a  marine  railway." 


Oct.  1882.]  Pabeersburo  v.  Bbown.  491 

At  a  meeting  of  the  city  council  on  the  13th  of  May,  1873, 
the  trustees  of  said  loan  made  a  report,  showing  that  they  had 
adopted  the  following  resolution :  — 

"  Whereas,  M.  J.  O'Brien  and  W.  S.  O'Brien,  composing  the 
firm  of  M.  J.  O'Brien  &  Brother,  are  desirous  of  obtaining  a  loan  of 
the  bonds  of  the  city,  under  and  by  authority  of  an  ^ct  of  the  locfis- 
lature  of  West  Virginia,  passed  December  15, 1868,  for  manufac- 
turing purposes,  to  the  amount  of  $20,000,  for  the  purpose  of  aiding 
them  in  the  erection  of  a  foundry  and  machine  works  in  the  city  of 
Parkersburg ;  and  whereas,  for  the  purpose  of  erecting  these  works, 
they  have  bought  of  Mi*s.  Joanna  W-ait,  widow  of  Walton  Wait, 
deceased,  and  also  from  her  as  the  guardian  of  Bettie  C.  Waitj  in- 
fant heir  of  Walton  Wait,  deceased,  lot  No.  80  in  said  city  of 
Parkersburg,  on  Kanawha  Street,  being  85  by  170  feet,  an<l  have 
received  a  conveyance  from  her  of  said  lot,  both  as  the  widow  of 
said  Walton  Wait  and  as  the  guardian  of  8ai<l  Bettie  C.Wait;  and 
whereas  it  appears,  by  a  schedule  of  personal  property  of  said  M.  J. 
O'Brien  &  Brother,  verified  by  afiidavit,  and  now  in  the  hands  of 
the  city  attorney,  that  said  M.  J.  O'Brien  <fe  Brother  are  the  owners 
of  $15,000  worth  of  personal  property  in  their  works  at  Volcano, 
free  of  incumbrance,  we,  therefore,  recommend  to  the  city  council 
of  the  city  of  Parkersburg,  upon  the  said  M.  J.  and  W.  S.  O'Brien 
and  their  wives  executing  a  deed  of  trust  to  the  said  city  on  the 
said  $15,000  worth  of  personal  property,  as  well  as  upon  the  said 
lot  No.  80,  the  city  council  to  take  from  Mrs.  Joanna  Wait,  or  some 
one  for  her,  bank  stock,  with  power  of  attorney  to  dispose  of  the 
same,  or  solvent  bonds,  to  the  amount  of  $5,000,  as  secunty  that 
said  Joanna  Wait,  guardian,  will  obtain  from  the  Circuit  Court  of 
Wood  County,  within  two  years,  authority  to  convey  to  M.  J.  and 
W.  S.  O'Brien  the  said  lot  No.  80,  for  and  on  behalf  of  said  ward, 
and  when  said  authority  is  obtained,  and  said  deed  made,  said 
stock  or  bonds  to  be  given  up,  then  the  city  council  may  deliver  to 
said  M.  J.  and  W.  S.  O'Brien,  upon  the  deposit  of  the  aforesaid 
collaterals,  910,000  of  said  city  bonds ;  and  when  said  M.  J.  and 
W.  S.  O'Brien  have  put  a  building  or  buildings  on  said  lot  ready 
for  the  roof,  costing  not  less  than  $8,000  when  completed,  shown  by 
bills  rendered  and  authenticated  for  same  to  the  council,  and  when 
said  Joanna  Wait,  guardian  of  said  Kettie  C.  Wait,  by  the  authority 
of  the  said  Circuit  Court  of  Wood  Coimty,  has  conveyed  for  and  on 
behalf  of  her  said  ward  the  said  lot  No.  80,  free  of  incumbrance,  to 
said  O'Brien  &  Brother,  or  made  a  further  deposit  of  bank  stock  or 
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bonds  to  the  amount  of  $8,000,  under  the  conditionB  aforesaid,  as 
security  that  she  will  obtain  such  authority  within  two  years  from 
the  date  hereof,  and  make  said  conveyance,  which  shidl  be  held  by 
fl|aid  city  as  security  for  the  payment  of  said  bonds  and  interest 
until  said  deed  is  made  by  authority  of  said  court,  then  said  city 
council  may  deliver  to  said  M.  J.  O'Brien  &  Brother  the  remaining 
$10,000  Qf  said  bonds ;  and  said  city  council  shall  take,,  as  a  further 
security  for  the  payment  of  said  bonds  and  interest,  from  said  M.  J. 
O'Brien  A  Brother,  to  be  deposited  with  the  city  treasurer,  thar 
insurance  policies,  amounting  to  $14,500,  transferred  to  the  said 
city,  on  their  machinery,  stock,  &c.,  at  Volcano ;  and  when  their 
buildings  on  said  lot  are  completed,  and  the  machinery  thereon 
erected,  then  the  said  M.  J.  O'Brien  &  Brother  shall  have  the 
whole  insured  to  the  amount  of  $15,000,  and  keep  the  same  so  in- 
sured for  the  benefit  and  security  of  siud  city  on  account  of  said 
loan." 

At  the  same  time  the  city  attorney  presented  to  the  council 
a  trust  deed  executed  by  ^^  said  O'Brien  &  Brother,"  which 
was  accepted,  and  it  was  resolved  ^^  that,  upon  the  execution 
of  the  trust  by  M.  J.  Q'Brien  &  Bro.,  the  clerk  is  authorized 
to  issue  immediately  )$10,000,  part  of  city  bonds,  as  agreed 
upon  by  the  resolution  of  the  22d  of  April,  1873." 

The  trust  deed,  which  was  executed  by  the  two  O'Briens 
and  their  wives,  and  acknowledged  by  them  on  the  13th  of 
May,  1873,  and  recorded  on  the  18th  of  June,  1873,  is  in  these 
word^ :  — 

"This  deed,  made  the  thirteenth  day^of  May,  A.  D.  1878,  by  M. 
J.  O'Brien  and  P.  P,  O'Brien,  his  wife,  and  W.  S.  O'Brien  and  Jane 
C.  C.  O'Brien,  his  wife,  parties  of  the  first  part,  and  Okey  Johnson, 
trustee,  party  of  the  second  part,  witnesseth  :  That  for  and  in  con-, 
sideration  of  one  dollar  in  hand  piud  by  the  said  trustee  to  the  pa^ 
ties  of  the  first  part,  the  receipt  whereof  is  hereby  acknowledged, 
the  said  parties  of  the  first  part  hereby  grant  unto  the  party  of  the 
second  part  all,  idbc,  of  the  following  property,  to  wit :  All  that  cer- 
tain lot  of  ground  situate  on  Kanawha  Street,  in  the  city  of  Parkers- 
burg,  known  as  lot  No.  80  on  the  plat  of  said  town,  and  being  the 
same  lot  conveyed  by  Joanna  M.  Wait,  guardian  of  Betty  C.  Wait, 
and  Joanna  M.  Wait  in  her  own  right,  to  the  said  parties  of  the 
first  part  by  deed  dated  the  twelfth  day  of  May,  1878,  and  all  the 
personal  property  mentioned  in  Schedule  A,  and  hereunto  annexed 


Oct  1882.]  Pabkersbubo  v.  Bbowk.  498 

ahd  made  part  and  parcel  of  this  deed,  said  property  now  situated 
at  Volcano,  in  the  county  of  Wood,  and  valued  at  fifteen  thousand 
and  foTty^Q  dollara,  which  said  last-named  property  is  permitted 
to  remain  in  the  possession  of  the  parties  of  the  l^rst  part,  and  to 
be  removed  from  Volcano  aforesaid  and  placed  in  the  building  or 
buildings  to  be  erected  by  said  parties  on  the  lot  aforesaid,  until 
the  same  shall  be  required  by  the  party  of  the  second  part,  upon 
being  made  as  hereinafter  specified,  that  is  to  say :  Whereas  an  act 
passed  December  15,  1868,  by  the  legislature  of  West  Virginia,  au- 
thorizing the  mayor  and  city  council  of  the  city  of  Parkersburg  to 
lend  its  bonds  for  manufacturing  purposes,  to  which  act  reference 
may  be  had  for  a  more  explicit  understanding  of  the'  provisions ; 
and  whereas  the  parties  of  the  first  part  have  negotiated  with  the 
said  city  for  a  loan  of  its  bonds  to  the  amount  of  twenty  thousand 
dollars,  according  to  the  provisions  set  forth  in  an  ordinance  passed 
by ^  the  said  city  council  the  twenty-second  day  of  April,  1873, 
whereby  it  is,  among  other  things,  provided  that  if  the  parties  of 
the  first  part  shall  punctually  pay  the  interest  on  the  aforesaid  sum 
of  twenty  thousand  dollars,  and  five  per  centum  of  the  principal  for 
sixteen  years,  the  stud  parties  of  the  first  part  shall  be  released  from 
any  further  payment,  which  said  ordinance  was  authorized  under  a 
former  ordinance,  dated  September  6. 1870,  to  both  of  which  ordi- 
nances reference  may  be  had  for  a  fuller  understanding' thereof,  and 
are  made  part  hereof,  which  negotiation  for  the  aforesaid  loan  of 
$20,000  of  the  bonds  of  the  said  city  is  made  on  the  part  of  said 
city  pursuant  to  a  recommendation  in  writing  made  by  the  trustees 
of  said  loan,  as  provided  in  said  act  of  the  legislature,  to  which 
recommendation  in  writing  reference  may  be  had  for  a  fuller  under- 
standing thereof^  and  is  made  part  hereof,  in  trust  to  secure  the 
faithful  performance  by  the  paities  of  the  first  part,  in  their  payment 
of  the  aforesaid  interest  on  said  twenty  thousand  dollars,  and  the 
payment  of  the  five  per  centum  of  the  principal,  as  specified  in  the 
aforesaid  ordinance  passed  the  twenty-second  day  of  April,  1878, 
And  if  any  default  shall  be  made  herein,  then  the  party  of  the 
second  part,  as  trustee  aforesaid,  shall  pr6c«^ed  to  sell  the  property 
hereby  conveyed,  pursuant  to  the  provisions  of  chapter  72  of  the 
Code  of  West  Virginia,  and  the  acts  amendatory  thereto." 

Exhibit  A,  annexed  to  the  trust  deed,  contained  a  list  by 
items  of  the  personal  property,  with  a  valuation  opposite  each 
item,  the  same  being  principally  machinery  and  tools.  At- 
tached to  it  was  an  itffidavit  made  by  M.  J.  O'Brien,  setting 


494 


Parkebsbdbo  t^.  Browk. 


[Sap.Ct 


forth  that  M.  J.  O'Brien  &  Brother  owned  all  the  property 
free  of  incumbrancef  and  that  each  item  was  worth  the  sam 
set  down  opposite  to  it,  and  that  the  whole  was  then  worth 
$16,000. 

On  the  10th  of  June,  1873,  an  order  was  adopted  by  the 
council,  reciting  the  statute,  and  the  election,  and  the  prior 
proceedings  of  the  trustees  of  the  loan  and  of  the  council,  and 
the  presentation  of  the  deed  of  trust  and  the  deposit  of  the 
$5,000  security,  and  of  the  insurance  policies  before  provided 
for,  and  then  ordered  that  the  said  security  was  satisfactory, 
and  that  $10,000  of  the  bonds  of  the  city  be  delivered  to 
M.  J.  O'Brien  &  Brother  "  forthwith,  under  the  conditions  of 
and  in  accordance  with  "  the  said  act  ^^  and  the  orders  made 
September  6,  1870,  and  April  22, 1873,  made  and  intended  to 
be  made  by  authority  of  said  act  of  legislature,  and  to  be  con- 
trolled by  and  construed  according  to  its  provisions,"  and  fur- 
ther ordered  that  when  Mrs.  Wait  should  make  the  deed  to  lot 
No.  80,  the  $5,000  security  should  be  given  up. 

Thereupon  $10,000'  of  the  bonds  were  delivered  to  the 
O'Briens.  Each  bond,  was  a  certificate  of  indebtedness  for 
$500,  payable  to  M.  J.  O'Brien  &  Brother,  or  order,  dated 
June  1, 1873,  sealed  with  the  seal  of  the  city  and  signed  by 
the  mayor  and  the  clerk,  payable  June  1,  1893,  at  Parkers- 
burg,  with  interest  at  the  rate  of  six  per  cent  per  annum,  pay- 
able semi-annually,  June  1  and  December  1,  in  the  city  of 
New  York.  Cotipons  payable  to  bearer  for  each  payment  of 
interest  were  attached.  Bach  bond  contained  this  statement : 
*^  This  certificate  is  issued  by  authority  of  the  act  of  the  Gen* 
eral  Assembly  of  the  State  of  West  Virginia,  passed  Deceuber 
15,1868." 

On  the  9th  of  September,  1878,  the  city  council  passed  the 
following  order :  — 

^  It  appearing  to  the  satisfaction  of  the  council  that  H.  J.  O'Brien 
A  BrQther  have  their  buildings,  which,  when  completed,  will  cost 
more  than  eight  thousand  dollars,  now  up  and  ready  to  be  roofed, 
and  have  therefore  <somplied  with  the  recommendation  of  the  manu- 
facturers* loan,  and  the  former  orders  of  the  council  in  that  respect, 
it  is  ordered  that  as  soon  as  Mrs.  Joanna  Wait,  or  some  one  for 
her,  shall  deposit  with  the  city  treasurer  bonds  to  the  amount  of 
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$8,000,  or. bank  stock,  with  power  of  attorney  to  dispose  of  the 
same,  as  collateral  security  that  she  will  obtain  within  two  years 
from  the  18th  of  May,  1873,  the  aathority  from  the  Circuit  Court 
of  Wood  County  to  make  for  and  on  behaJf  of  her  ward,  Beitie  C. 
Wait,  a  deed  to  said  M.  J.  O'Brien  A  Brother,  for  lot  No.  80  in  the 
city  of  Parkersbui^,  that  the  mayor  of  the  city  of  Parkersburg  is 
directed  to  deliver,  properly  signed  by  himself  and  attested  by  the 
clerk  of  the  council,  the  remaining  ($10,000)  ten  thousand  dollars 
of  the  bonds  of  the  city  of  Parkersburg,  as  provided  for  by  former 
orders  of  this  council." 

The  secoBd  lot  of  $10,000  of  the  bonds  were  thereupon  is* 
sued  to  M.  J.  O'Brien  &  Brother,  the  bonds  being  in  the  same 
form  as  the  others.  No  other  proceedings  of  the  city  council 
appear  as  to  the  issuing  of  the  bonds. 

The  bonds  were  all  of  them  indorsed  in  blank  by  M.  J. 
O'Brien  &  Brother,  and  were  sold  by  them  at  eighty  cents  on 
the  dollar,  $10,000  in  June,  1873,  and  910,000  in  September, 
1873.  The  appellees  are  the  owners  of  the  entire  $20,000  of 
bonds,  and  are  bona  fide  holders  of  them.  The  O^Briens  paid 
to  the  city  the  $600  of  interest  falling  due  Dec.  1, 1873,  and 
the  city  paid  the  coupons  due  that  day.  The  0*Briens  paid 
no  more.  The  city  paid  the  coupons  which  fell  due  in  June 
and  in  December,  1874,  and  in  June  and  Decembei*,  1875.  It 
paid  no  more. 

The  coupons  which  fell  due  June  .1  and  Dec.  1, 1876,  not 
haTing  been  paid,  the  plaintiff,  Isabella  Brown,  owning  $5,000 
of  the  bonds,  filed  this  bill  on  behalf  of  herself  and  all  other 
holders  of  the  bonds  who  should  unite  in  the  suit,  setting  forth 
the  said  act  of  December,  1868,  the  election,  the  action  of  the 
trustees  of  the  loan  and  of  the  city  council,  the  giving  of  the 
security,  the  execution  and  recording  of  the  deed  of  trust,  and 
the  issuing  of  the  first  $10,000  of  bonds.  Her  $5,000  of  bonds 
ai*e  part  of  those  bonds.  The  bill  sets  forth  the  proceeding 
for  the  issuing  of  the  rest  of  the  bonds  and  their  actual  issue. 
It  avers  that  the  holders  of  all  of  the  bonds  are  bona  fide  holders 
for  value.  The  defendants  in  the  suit  are  the  city  of  Parkers- 
but^,  the  two  O'Briens  and  their  wives,  and  the  assignee  in 
bankruptcy  of  the  O'Briens. 

In  November,  1873,  the  O'Briens  and  their  wives  executed 
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to  said  Johnson  a  deed  for  said  lot  No.  80  and  for  another  lot, 
in  trust  to  secure  one»  Leach  for  his  indorsement  of  a  promissory 
note  of  the  O'Briens  for  $3,000,  with  power  to  sell  the  land  in 
case  the  note  should  not  be  paid.  On  the  9th  of  November, 
1874,  Johnson  sold  lot  No.  80  and  its  appurtenances  at  auction, 
under  said  last-named  trust  deed,  to  the  city  of  Parkersburg, 
and,  on  the  8th  of  December,  1874^  executed  to  the  city  a  deed 
of  it,  which  recited  that  the  sale  of  the  lot  was  "  subject  to  a 
trust  thereon  in  favor  of  the  city  of  Parkersburg  for  |l20,000,'* 
and  that  the  sale  was  for  $300,  and  conveyed  the  lot  and  its 
buildings  and  appurtenances  to  the  city  **  subject  to  the  lien 
of  the  said  city  aforesaid." 

The  bilji  sets  forth  said  sale  and  conveyance,  and  avers  that 
the  city  has,  since  said^  purchase,  claimed  said  real  estate  as 
being  its*  property,  and  has  rented  it,  and  is  now  claiming  it 
and  exercising  to  some  extent  rights  of  ownership  over  it; 
that  ^ter  the'deed  from  the  O'Briens  to  Johnson  was  executed 
they  were  adjudged  bankrupt,  and  their  assignee  in  bankruptcy 
was  permitted,  without  objection  on  the  part  of  the  city,  to 
take  possession  of  the  movable  tools  and  machinery  covered  by 
said  deed ;  that  said  chattels  were  sold  by  said  assignee  to  vari- 
ous purchasers,  and  became  scattered  and  deteriorated  in  value ; 
that  some  were  sold  subject  to  the  claim  pf  the  city,  and  others 
without  6uch  reservation ;  that  the  city  continued  to  pay  the 
interest  on  the  bonds  until  the  maturity  of  the  coupons  which 
became  due  June  1,  1876,  when  it  refused  to  pay  them,  and 
has  paid  no  more  and  refuses  to  recognize  the  obligations  of 
the  bonds  and  coupons,  on  the  ground  that  they  were  issued 
by  the  city  without  lawful  authority  \  and  that  the  city  has 
neglected  the  i*eal  estate  and  the  improvements  and  fixed  ma- 
chinery on  it,  and  the  buildings  are  unoccupied  and  impro- 
teoted,  lying  open  to  the  weather  and  to  depredations,  and  no 
care  is  used  in  protecting^  the  buildings  and  machinery,  and 
many  valuable  parts  of  th&  machinery  have  thus  been  lost. 
The  bill  alleges  that  the  deed  of  trust  to  the  city  was  executed 
for  the  purpose  of  securing  the  holders  of  the  bonds  and  coa- 
pons,  and  they  are  the  parties  beneficially  interested  in  the 
same„  and  the  city  is  a  trustee  of  all  the  property  mentioned 
in  the  deed,  for  the  holders  of  the  bonds ;  that  the  city  was 
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bound  to  care  for  the  property  and  protect  the  title  to  it 
for  the  benefit  of  the  ceHuts  que  tnut^  and  especially  as  it  had 
induced  them  to  purchase  the  bonds,  as  well  in  reliance  on  the 
deed  as  on  the  credit  of  the  city ;  that  the  city  was,  as  trustee, 
bound  to  interpose  to  present  the  sale  of  the  chattels  by  the 
assignee  in  bankruptcy,  and  to  place  the  property  in  the  charge 
of  a  responsible  custodian,  and  protect  it  from  depredation,  and 
that,  in  failing  to  exercise  such  care  and  in  permitting  such 
sale,  the  city  has  violated  the  duties  assumed  by  it  from  its 
acceptance  of.  the  deed,  and  has  become  liable  to  account  to 
the  holders  of  the  bonds  for  all  the  loss  and  injury  which  have 
occurred  to  said  real  estate  and  chattels  by  reason  of  such  neg- 
lect ;  and  that  the  owners  of  the  bonds  are  entitled  to  the  in* 
terposition  of  a  court  of  equity  for  the  care  and  protection  of 
the  property,  and  to  a  decree  for  the  sale  of  such  of  it  as  re- 
mains upon  the  premises  mentioned  in  the  deed  to  tHe  city, 
and  for  the  sale  of  the  real  estate,  and  to  a  decree  against  the 
city  requiring  it  to  account  for  and  pay  over  to  the  holders  of 
the  bonds  all  such  moneys  as  have  been  lost  to  them  from  such 
neglect,  and  to  pay  to  them  any  balance  which  may  remain 
due  to  them  after  applying  all  sums  which  may  result  from 
such  sales  and  accounting.    The  prayer  of  the  bill,  as  origi- 
nally filed,  is  for  the  appointment  of  a  receiver  to  take'  charge 
of  the  property,  and  the  appointment  of  a  trustee  to  make  sale 
of  it,  and  the  distribution  of  the  proceeds  of  sale  among  the 
owners  of  the  bonds  and  coupons,  and  that  the  city  account  for 
and  pay  over  to  them  the  value  of  the  chattels  so  lost  or  sold, 
and  for  such  loss  as  has*resulted  by  reason  of  such  neglect  of 
duiy  on  the  part  of  the  city  in  the  care  of  the  property,  and 
the  rents  and  profits  received  by  the  city  from  the  property, 
and  that  the  city  and  the  O'Briens  pay  to  the  owners  of  the 
bonds   any  deficiency  in  the  principal   and  interest  thereof 
which  may  remain  after  the  payment  of  the  sums  resulting 
from  the  sales  and  accounting  aforesaid. 

The  city  answered  the  bill,  setting  up  various  defences. 
One  is  that  a  majority  of  the  qualified  voters  of  the  city  did 
not  vote  at  said  election  in  favor  of  authorizing  the  issuing  of 
bonds  under  the  act  of  1868.  Another  is  that  the  voters  voted 
on  the  question  of  authorizing  the  issue  of  bonds  generally 

VOL.  XVI.  8S 


498  Pabkebsbubo  v.  Bbown.  [Sup.  OL 

under  the  act,  and  not  on  the  qnestion  of  issning  the  particnlar 
bonds.  Another  is  that  the  issuing  of  said  bonds  had  not  been 
authorized  prior  to  the  22d  of  August,  1872,  when  said  section 
8  of  article  10  of  ihe  new  Constitution  of  West  Virginia  became 
operative;  that  said  section  governed  in  the  issuing  of  said 
bonds ;  and  that  they  were  issued  in  violation  thereof,  in  that 
the  payment  thereof  was  not  provided  for  at  the  time  of  the 
issuing  thereof,  as  required  by  said  section,  and  all  questions 
connected  with  the  same  were  not  first  submitted  to  a  vote  of 
the  people,  as  therein  required,  and  said  bonds  are  void.  An- 
other is  that  the  act  of  18fil8  was  in  violation  of  the  Constitu- 
tion of  the  State.  Another  is  that  at  the  time  of  the  passage 
of  said  act  the  city  had,  and  now  has,  no  property  out  of  which 
it  could  pay  any  such  bonds,  except  such  funds  as  it  is  or  may 
be  authorized  by  law  to  raise  by  taxation.  Another  is  that 
the  bonds  were  issued  in  aid  of  a  private  enterprise,  for  indi- 
vidual profit,  and  not  for  a  public  purpose ;  that  it  is  in  excess 
of  the  constitutional  power  of  the  legislature  of  the  State  to 
authorize  taxation  for  the  purpose  of  paying  said  bonds,  unless 
that  power  was  clearly  conferred  on  it  by  the  Constitution  of 
the  State ;  that  no  such  power  was  conferred  on  it  by  the  Con* 
stitution  of  the  State  in  force  at  the  time  of  the  passage  of  said 
act  or  the  one  now  in  force ;  that  the  said  act  is  void  for  want 
of  power  in  the  legislature  to  pass  it ;  and  that  the  bonds  issued 
under  it  are  void.  Another  is  that  the  bonds  are  void  because 
they  were  issued  in  violation  of  section  9  of  article  10  of  the 
Constitution  of  the  State  in  force  at  the  time  they  were  issued, 
which  provides  that  the  legislature  may,  by  law,  authorize  the 
corporate  authorities  of  cities  to  assess  and  collect  taxes  for 
corporate  purposes ;  that  said  provision  amounts  to  a  prohibi- 
tion against  assessing  and  collecting  taxes  for  any  other  than  a 
corporate  purpose ;  and  that  said  bonds,  being  issued  {or  a  pri- 
vate and  not  for  a  corporate  purpose,  are  void.  The  answer 
Alleges  that  if  any  property  covered  by  the  deed  of  trust  was 
sold  by  the  assignee  in  bankruptcy,  it  was  sold  by  him  subject 
to  said  deed  of  trust.  It  denies  the  allegations  of  the  bill  as  to 
the  neglect  of  the  city  to  protect  and  care  for  the  buildings  and 
machinery.  It  avers  that  it  is  not  chargeable  with  the  care  of 
the  property,  but  that  it  has  taken  as  g^ood  care  of  the  same  at 
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was  possible  under  the  circumstances,  and  has  used  all  due 
diligence  to  rent  it.  It  denies  that  the  deed  of  trust  was  exe- 
cuted to  secure  the  holders  of  the  bonds  and  coupons^  and  denies 
that  the  city  was  or  is  a  trustee  for  them  of  the  property  cov- 
ered by  the  deed,  and  denies  that  it  induced  any  person  to  take 
the  bonds.  It  avers  that  it  is  not  competent  for  the  city  to  act 
as  trustee  in  such  a  matter,  wholly  foreign  t6  th^  purpose  of  its 
creation ;  that  it  has  paid  out,  as  interest  on  the  bonds  and  ex- 
penses attending  the  issuing  of  them,  and  taxes  on  the  property, 
more  than  it  has  received  from  all  sources  on  account  of  the 
property ;  and  that  the  complainant  has  a  plain  and  adequate 
remedy  in  a  court  of  law.  It  denies  the  right  of  the  complain- 
ant to  any  decree  against  it  for  any  sum  in  any  event,  whether 
the  court  shall  deem  the  complainant  entitled  to  a  sale  of  the 
property  mentioned  in  the  deed  of  trust  or  otherwise.  Finally, 
the  answer  says  that  if  the  court  shall  be  of  opinion  that  it 
has  any  jurisdiction  in  the  premises,  or  thrt  the  complainant  is 
entitled  to  resort  to  the  property  for  the  payment  of  the  bonda 
or  the  interest  thereon,  the  city  is  willing  to  submit  to  any 
order  to  be  made  by  the  court  in  relation  to  the  disposition  of 
the  property,  upon  the  court  pronouncing  the  bonds  void  -and 
the  city  not  liable  on  account  thereof,  but  it  prays  that  in  any 
order  to  be  made  the  city  may  be  decreed  to  receive  out  of  the 
proceeds  of  any  sale  of  the  property  the  sum  it  has  so  expended 
above  its  receipts. 

The  bill  was  taken  as  confessed  as  to  all  the  defendants  ex- 
cept the  city.  The  holders  of  all  the  bonds  were  made  parties 
complainant.  Proofs  were  taken  on  both  sides.  The  bill  was 
then  amended  so  as  to  aver  also  that  the  city  is  estopped,  by 
her  conduct,  to  deny  the  validity  of  her  indebtedness  according 
to  the  tenor  and  effect  of  the  bonds  and  coupons,  and  so  as  to 
add  to  the  prayer  for  relief  the  following :  "  Or  that  t^fe  said 
city  of  Parkersburg  may  be  decreed  to  pay  the  said  bond^  and 
coupons  according  to  the  tenor  thereof,  and  especially  that  a 
decree  may  be  passed  for  the  payment  of  the  overdue  coupons 
upon  the  said  bonds.'*  The  bill  was  further  amended  so  as  to 
allege  that  even  if  the  city  was  not  chargeable  as  trustee  from 
the  iime  of  the  execution  of  the  deed  of  trust,  it  is  chargeable 
with  all  the  duties  and  liabilities  of  a  trustee,  in  regard  to  all 
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of  the  property,  from  the  respective  times  at  which  it  actaally 
took  possession  of  the  same ;  and  the  grantee  in  the  deed  of 
trQst  was  made  sa  defendant  and  appeared.  The  case  was 
brought  to  a  hearing,  and  a  decree  was  made,  which  states  that 
the  court  is  of  opinion  that  the  city  is  indebted  for  the  bonds 
and  coupons  and  is  responsible  for  their  payment  according  to 
their  tenor  and  effect,  that  the  (20,000  of  bonds  are  held  by 
the  several  complainants  in  amounts  severally  specified,  and 
that  there  are  due  to  them  severally  certain  specified  sums  for 
interest  coupons  due  and  unpaid  upon  the  bonds  (being  inter- 
est from  and  including  June  1, 1876,  to  and  including  June  1, 
1879),  with  interest  from  the  date  of  the  decree ;  and  then  de- 
crees that  the  complainants  are  entitled  to  have  the  bonds  held 
by  them  respectively  paid  by  the  city  at  the  maturity  of  the 
same,  with  interest  payable  at  the  times  and  in  the  manner 
stated  in  the  interest  coupons  attached  to  the  bonds,  and  that 
the  complainants  respectively  recover  against  the  city  for  the 
several  sums  so  set  out  as  due  for  interest  on  the  bonds,  and 
interest  on  the  same  from  the  date  of  the  decree,  and  costs, 
and  have  execution  therefor.  From  this  decree  the  city  has 
appealed  to  this  court. 

The  bill,  as  filed,  asked  for  equitable  relief,  and  sought  to 
charge  the  city  as  a  trustee  and  to  reach  the  property  covered 
by  the  deed  of  trust.  The  relief  granted  by  the  decree  was 
a  simple  money  judgment  against  the  ofty,  for  the  interest  due 
on  the  bonds  at  the  date  of  the  decree,  based  on  the  legal  lia- 
bility of  the  city  to  pay  the  bonds  and  coupons.  For  this  there 
was  a  plain,  adequate,  and  complete  remedy  at  law,  in  eacfi 
bondholder,  if  the  city  was  thus  liable.  So  that  the  decree 
made  could  not  be  sustained  in  any  event. 

But  we  are  of  opinion  that,  within  the  prinorples  decided  by 
this  court  in  the  case  of  Loan  Association  y.  Topeka^  20  Wall. 
655,  the  bonds  in  question  here  are  void.  The  act  of  1868 
authorizes  the  bonds  to  be  issued  as  the  bonds  of  the  city. 
The  principal  and  interest  are  to  be  paid  by  the  city.  The 
bonds  are  to  be  lent  to  persons  engaged  in  manufacturing. 
Those  persons  are  to  pay  the  interest  on  the  *•  loans  "  semi-an- 
nually to  the  treasurer  of  the  city,  and  are  also  to  pay  annually 
to  the  city  five  per  cent  of  the  principal,  to  go  into  the  sinking 
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fund  of  the  city,  till  the  ^^  loans  "  are  paid  in  full.  No  fund  is 
provided  or  designated  out  of  which  the  city  is  to  pay  the  prin- 
cipal or  interest  of  the  bonds.  What  the  '^  borrower/'  as  the 
act  calls  him,  is  to  so  pay  to  the  city  is  not  such  a  fund.  The 
city  is  to  pay  the  principal  and  interest  of  the  bonds,  according 
to  liheir  tenor,  whether  the  **  borrower  "  pays  the  city  or  not. 
No  other  source  of  payment  being  provided  for  the  city,  the 
implication  is  that  the  city  is  to  raise  the  necessary  amount  by 
taxation.  It  has,  by  sect.  15  of  the  act  of  March  17, 1860, 
authority  to  levy  and  collect  an  annual  tax  on  the  real  estate 
and  personal  property  and  tithables  in  the  city^  and  upon  all 
other  subjects  of  taxation  under  the  revenue  laws  of  the  State, 
which  taxes  are  to  be  for  the  use  of  the  city.  A  legitimate 
use  of  the  moneys  so  raised  by  taxation  is  to  pay  the  debts  of 
the  city.  Taxation  to  pay  the  bonds  in  question  is  not  taxa- 
tion for  a  public  object.  It  is  taxation  which  takes  the  private 
property  of  one  person  for  the  private  use  of  another  persdn. 
There  is,  in  the  act  of  1860,  a  provision  that  the  tax  shall  not 
exceed  a  given  percentage  of  the  assessed  value  of  the  property 
or  so  much  on  every  tithable,  but  it  does  not  appear  that  a  tax 
for  these  bonds  would  exceed  the  limit.  Therefore,  the  infer- 
ence that  it  was  intended,  by  the  act  of  1868,  that  such  taxa- 
tion  as  should  be  necessary  to  pay  the  bonds  should  be  resorted 
to,  must  remain  in  full  effect.  There  was  no  provision  in  the 
Constitution  of  West  Virginia  of  1862  authorizing  the  levying 
of  taxes  to  be  used  to  aid  private  persons  in  conducting  a  private 
manufacturing  business.  This  being  so,  the  legislature  had  no 
power  to  enact  the  act  of  1868. 

There  having  been  a  total  want  of  power  to  issue  the  bonds 
originally,  under  any  circumstances,  and  not  a  mere  failure  to 
comply  with  prescribed  requirements  or  conditions,  the  case 
is  not  one  for  applying  to  the  city,  under  any  state  of.  facts, 
any  doctrine  of  estoppel  or  ratification,  by  reason  of  its  having 
paid  some  instalments  of  interest  on  the  bonds.  (2/oan  A%Boeia* 
tion  ▼.  Topeka,  tibi  8upra%  or  by  reason  of  any  of  the  acts  of  its 
o£Bcers  or  agents  in  dealing  with  the  property  covered  by  the 
deed  of  trust.  No  such  acts  can  give  validity  to  the  statute  or 
to  the  bonds,  however  they  may  affect  the  Btattis  of  the  prop- 
erty dealt  with  or  the  relation  of  the  city  to  such  property. 
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But  it  is  contended  by  the  appellees  that,  independently  of 
the  original  validity  of  the  bonds,  the  city  is  liable  to  pay 
them,  because  it  misled  and  prejudiced  their  holders,  and  pre* 
vented  them  froq^  resorting  to  the  security,  or  because  it  re- 
ceived the  full  value  of  the  bond^  in  consideration  of  paying 
them.    It  is  urged  that  if  the  bonds  were  void  the  city  had  no 
right  to  meddle  with  the  security.    There  has,  however,  never 
been  any  impediment  to  a  resort  by  the  holders  of  the  bonds  to 
proceedings  to  have  the  property  covered  by  the  deed  of  trust 
administered  for  and  appropriated  to  their  benefit,  as  represent- 
ing the  O'Briens  in  respect  to  such  property,  and  as  subrogated 
to  the  rights  of  the  O'Briens  to  have  the  property  devoted  to 
the  payment  of  the  principal  and  interest  of  the  bonds,  in  view 
of  their  being  void.     The  only  misleading  or  prejudice  was 
that  the  holders  of  the  bonds,  mistaking  the  law,  supposed 
them  to  be  valid  obligations  of  the  city.    As  to  the  receipt  of 
property  by  the  city,  it  received  certain  property,  but  it  did 
not  thereby  enter  into  any  obligation,  even  if  it  could  have 
done  so,  to  pay  these  bonds.    The  evidence  shows  that  the  city 
has  endeavot>ed,  in  a  proper  way  and  with- a  due  regard  to  the 
interests  of  the  O'Briens  «id  of  Uiose  interested  under  the 
O'Briens,  to  preserve  and  protect  the  property  and  realize  from 
it  as  much  as  could  be  realised.    The  bill  in  this  ease  waa  filed 
in  December,  1876.    The  case  was  heard  in  September,  1879. 
The  bill  prayed  for  a  receiver  of  the  property,  yet  noae  was  ap- 
pointed or  applied  for,  so  far  as  appears.    The  sales  by  the 
city  of  movable  property,  which  are  complained  of,  took  place 
after  this  suit  was  brought.     The  plaintiffs  have  chosen  to 
leave  all  the  property  in  the  hands  of  the  city  up  to  this  time. 
The  city  has  acted  in  good  faith,  and  with  reasonable  discre- 
tion, in  regard  to  the  property,  throughout^     No  valuatioii 
placed  upon  the  property,  real  or  personal,  or  any  part  of  it,  by 
way  of  estimate  or  opinion,  at  the  time  the  city  took  possession 
of  it,  or  at  any  time  since,  can  be  taken,  on  the  evidence  in  this 
case,  as  the  measure  of  any  liability  of  the  city  on  the  bonds 
or  in  respect  of  the  property.    Neither  the  O'Briens  nor  the 
plaintiffs  interposed  to  control  the  property,  but  left  the  city  to 
control  and  manage  it.    There  are  not  about  the  acts  of  the 
city,  in  regard  to  the  property,  any  elements  which  can  coiaati- 
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tute  the  city  a  trustee  of  the  property^  with  the  duties  imposed 
on  a  trustee.  No  trust  arose  in  f ator  of  the  pIainti£Ea  out  pf 
the  deed  of  trust  to  Johnson.  The  trust  thereby  created  was 
one  to  secure  the  payment  by  the  O'Briens  to  the  city  of  the 
interest  on  (20,000  and  of  the  principal  of  that  sum.  The 
plaintifEs  could  not  enforce  that  trust  in  the  place  of  the  city. 
It  was  a  void  trust,  because  the  consideration  of  it  was  the 
issuing  of  the  void  bonds.  Nor  did  the  purchase  by  the  city  of 
the  property  which  it  bought  subject  to  the  trust  validate  the 
original  trust  or  create  a  new  one. 

But,  notwithstanding  the  invalidity  of  the  bonds  and  of  the 
trust,  the  O'Briens  had  a  right  to  reclaim  the  property  and  to 
call  on  the  city  to  account  for  it  The  enforcement  of  siHih 
right  is  not  in  affirmance  of  the  illegal  contract,  but  is  in  disal- 
firmance  of  it,  and  seeks  to  prevent  the  city  from  retaining,  liluB 
benefit  which  it  has  derived  from  the  unlawful  act  2  Qojip. 
Cont.  109.  There  was  no  illegality  in  the  mere  putting  of  the 
property  by  the  O'Briens  in  the  hands  of  the  city.  To  deny  .a 
remedy  to  reclaim  it  is  to  give  effect  to  the  illegal  conti^t. 
The  illegality  of  that  contract  does  not  arise  front  any  ^loral 
turpitude.  The  property  was  transferred  under  a  contract 
which  was  merely  malum  prohibitum^  and  where  the  city  was 
the  principal  offender.  In  such  a  case  the  party  receiving  may 
be  made  to  refund  to  the  person  from  whom  it  has  received 
property  for  the  unauthorized  purpose,  the  value  of  that  which 
it  has  actually  received.  White  v.  Franklin  Bank^  22  Pick» 
(Mass.)  181 ;  Morville  v.  Americcm  Tract  Society^  123.  Mass. 
129 ;  Davi9  v.  Old  Colony  Railroad,  131  id.  258,  275 ;  and 
cases  there  cited.  The  O'Briens  having  indoraed  and  sold  th6 
bonds,  the  holders  of  the  bonds  succeeded  to  such  right  of  the 
O'Briens,  as  an  incident  to  the  ownership  of  the  bonds.  The 
O'Briens  suffered  the  city  to  take  possession  of  and  administer 
the  property.  They  were  made  parties  to  this  suit  originally, 
and  have  made  no  defence  to  it.  The  right  which  the  plain- 
tiffis  so  have  to  call  on  the  city  to  render  an  account  of  the 
property  is  one  which  can  be  properly  adjudicated  in  this  suit 
in  equity.  It  involves  the  taking  of  an  account,  the  sale  under 
the  direction  of  the  court  of  what  remains  of  the  property,  and 
the  ascertainment  of  the  proper  charges  to  be  allowed  to  the 
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city  against  the.  nioneya  it  has  received  and  against  the  pro- 
ceeds of  sale.  There  can  be  no  doubt  that  the  city  is  entitled 
to  be  credited  the  sums  it  has  paid  in  good  faith  to  acquire, 
protect,  preserve,  and  dispose  of  the  property,  and  for  insurance 
and  taxes,  and  the  amount  it  has  paid  in  paying  the  coupons  it 
has  paid,  and  that  it  is  to  be  chaqj^ed  with  what  it  has  received. 
But  it  is  not  to  be  charged  with  any  sum  for  loss  of  or  damage 
to  or  depreciation  of  the  property.  The  remaining  property 
must  be  sold  under  the  direction  of  the  court  below,  and  an 
account  be  stated  on  the  foregoing  principles,  and  the  net  pro- 
ceeds of  the  sale  and  the  net  amount  of  moneyj  if  any,  in*  the 
hands  of  the  city,  must^be  distributed  among  the  plaintifEs. 
The  decree  of  the  Circuit  Court  must  be  reversed,  with  costs, 
and  the  case  be  remanded  to  that  dourt,  with  instructions  to 
enter  a  decree  declaring  that  the  city,  in  issuing  the  bonds,  ex- 
ceeded its  lawful  powers,  and  that  they  cannot  be  enforced  as 
obligations  of  the  city,  and  providing  for  a  sale  of  the  remaining 
property,  real  and  personal,  under  the  direction  of  the  court, 
and  the  taking  of  an  account  between  the  city  and  the  |>rop- 
erty,  on  the  basis-stated  in  this  opinion,  and  the  application,  in 
conformity,  with  this  opinion,  of  the  net  proceeds  of  the  sale, 
and  of  the  net  amount  of  money,  if  any,  remaining  in  the  hands 
of  the  city,  received  from  the  O'Briens,  or  from  the  sales  by 
it  of  any  of  the  property  received  by  it,  and  for  such  farther 
pcoceedings  in  ^he  ca^e  as  may  be  in  conformity  with  this 
opinion. 

We  have  not  deenijed  it  necessary  to  consider  the  question 
whether  the  bonds  were  void  as  having  been  issued  in  violation 
of  section  8  of  article  10  of  the  Constitution  of  West  Virginia 
of  1872,  or  the  question  whether  the  act  of  1868  required  a 
vote  by* the  voters  of  titte  city  on  each  loan  of  bpnds  to  be  made, 
or  the  question  whether  the  act  of  1868  was  observed  in  other 

respeets,  in  issuing  the  bonds. 

Decree  rePened. 
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ClABKSOV  v.  bTBVENS. 

1.  Where,  bj  a  eontrACt  for  the  conttraction  of  a  ship,  the  builder  is  to  furnish 

the  requisite  labor  and  materials,  and  to  receive  therefor  a  sum  payable  in 
instalments  as  the  work  progresses,  this  court  will  not  enforce  any  arbitrary 
rule  of  construction  in  determining  the  question  whether  the  title  remains 
in  the  builder  until  the  ship  is  delivered  or  ready  for  delivery,  or  whether 
the  property  in  so  much  of  her  as  on  the  payment  of  any  instalment  is  com- 
pleted passes  to  the  otlier  party;  but  it  will  carry  into  effect  the  intent 
of  the  parties,  to  be  gathered  from  the  terms  of  the  contract  and  the  circum- 
stances attending  the  transaction. 

2.  Being  thereunto  authorized,  the  Secretary  of  the  Navy  entered  into' a  contract 

with  8.,  whereby  the  latter  covenanted  to  construct  a  shot4ind-shell-proof 
war-steamer  for  harbor  defence.  The  Secretary  was  to  appoint  an  agent  to 
receive  and,  on  account  of  the  Navy  Department,  receipt  for  all  materials 
delivered  at  S/s  establishment  for  the  construction  of  the  steamer,  —  the 
materials,  when  receipted  for,  to  become  the  property  of  the  United  States, 
and  to  be  marked  "U.  S."  Tlie  agent's  certificate  to  S/s  accounts  for 
materials  and  labor  was  the  evidence  on  which  payments  were  to  be  made 
to  the  latter.  8.  executed  a  mortgage  to  the  United  States  to  secure  his 
faithful  performance  of  the  contract,  conferring  upon  the  mortgagee,  in 
case  of  his  failure  to  fulfil  it,  power  to  enter  upon  his  establishment  and 
sell  the  steamer.  When  the  steamer  should  be  fully  completed  by  S.  and 
accepted  by  the  United  States,  the  balance  of  the  purchase  price  was  then 
to  be  paid  and  the  mortga^^  surrendered.  The  period  within  which  the 
vessel  was  to  be  completed  was  from  time  to  time  extended.  S.  died,  and 
the  ressel  was  never  finished.  Htld,  1.  That  the  titie  to  the  unfinished  res- 
sel  remained  in  S.,  and  that  no  property  therein  vested  in  the  United  States. 
8.  That  by  the  resolution  of  Congress,  releasing  and  conveying  to  his  heirs- 
at-Uw  "  all  the  right,  title,  and,  interest  of  the  United  States  in  and  to  "  the 
Tessel,  nothing  passed  to  them. 

Ebbob  to  the  Court  of  Chancery  of  the  State  of  New 
Jersey. 

The  facts  are  stated  in  the  opinion  of  the  coiirt. 

Mr.  Walter  L.  -Clarkson  and  Mr.  Frederick  TT.  Stevens  for 
the  plaintiffs  in  error. 

Mr.  Leon  Ahhett  and  Mr.  John  P.  Stockton^  Attorney-Gen- 
eral of  New  Jersey,  contra. 

Mb.  Justice  Matthews  delivered  the  opinion  of  the 
coart. 

The  controversy  in  this  case  arises  between  the  plaintiffs  in 
error,  who  are,  with  others,  heirs-at-Iaw  of  Robert  L.  Stevens, 
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deceased,  and  the  State  of  New  Jersey,  and  inrolves  the  title  to 
an  uncompleted  ship-of-war,  known  as  the  ^^  Stevens  Battery.** 
The  claim  of  the  plaintiffs  in  error  is  founded  on  a  reso- 
lution of  Congress  approved  July  17,  1862,  12  Stat.  628,  as 
follows :  — 

^AresohUian  rdeating  to  the  heir$^at4aw  of  Robert  L.  Stevem, 
deceased,  all  the  rights  title,  and  interest  of  the  United  States  in 
and  to  *  Stevens'  BatUry.^ 

^Resolved  by  the  Senate  and  Souse  of  lUpresenfatives  of  the 
United  States  of  America  in  Congress  assembled,  That  all  the  right, 
title,  and  interest  of  the  United  States  in  and  to  '  Stevens*  Battery  * 
be,  and  the  same  hereby  are,  released  and  conveyed  to  the  heirs-at- 
law  of  the  said  Robert  L.  Stevens,  or  their  legal  representativea.** 

Robert  L.  Stevens  died  in  1856,  having  his  domicile  in  New 
Jersey,  and  by  his  will  constituted  his  brother,  Edwin  A. 
Stevens,  who  was  one  of  his  heirs-at-law,  and  whom  he  ap- 
pointed one  of  his  executors,  his  sole  residuary  devisee  and 
legatee. 

Conceiving  himself  to  be  the  owner  of  the  unfinished  vessel, 
of  which  he  had  been  in  possession  since  the  death  of  his 
^brother,  and  claiming  as  his  residuary  legatee,  Edwin  A. 
Stevens,  who  died  Aug.  7, 1668,  directed,  by  his  will,  his  execu- 
tors to  complete  it  on  bis  general  plan,  at  a  cost  not  exceeding 
#1,000,000,  and  then  to  offer  it  to  the  State  of  New  Jersey  as  a 
present  The  executors,  after  having  expended  $919,915.49 
upon  the  vessel,  found  that  they  could  not  finish  it  for  the 
amount  of  money  to  which  they  were  limited,  and  discontinued 
the  work.  In  the  mean  time  the  State  of  New  Jersey  had  ac- 
cepted the  bequest,  and  the  consent  of  Congress  thereto  was 
given  in  the  following  resolution,  approved  July  1, 1870  :  — 

"^  resolution  giving  the  consent  of  Congress  to  the  reeq>Hon  <ff 
a  certain  bequest  by  the  State  of  New  Jersey  under  iks  %eHl  of  (JU 
late  Edwin  A.  Stevens. 

^^  Whereas  Edwin  A.  Stevens,  who  was  in  his  lifetime  the  owner 
of  the  ship  known  as  the  ^  Stevens  Battery,*  originally  commenced 
under  contract  for  the  United  States  government,  and  upon  the 
building  of  which  largo  sums  of  money  were  spent  by  his  brother 
and  himself,  did,  by  his  last  will  and  testament  (the  IJnited  States 
having  previously  relinquished  all  daima  to  said  ship),  leave  the 
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same  to  be  finished  by  his  ezecnton,  at  an  expense  not  exceeding 
the  sum  of  one  million  of  dollars,  and  when  finished  to  be  offered 
to  the  State  of  New  Jersey  as  a  present,  to  be  by  her  received  and 
disposed  of  as  the  said  State  shall  deem  proper ;  and 

**  Whereas  doubts  have  been  suggested  as  to  the  right  of  the  said 
State  to  accept  the  said  bequest  without  the  consent  of  Congress, 
under  the  prohibition  of  the  tenth  section  of  the  first  article  of  the 
Constitution  of  the  United  States:  Therefore^ 

^Resolved  by  the  Senate  and  House  of  JtepresentaHvee  of  the 
United  States  ofAmenea  in  Congress  ossenMedy  That  the  consent 
of  Congress  is  hereby  given  that  the  State  of  New  Jersey  shall 
receive  and  dispose  of  the  said  ship  according  to  the  terms  and 
conditions  of  said  bequest.'' 

A  bill  in  equity  vras  filed  in  the  Chancery  Court  of  New 
Jersey,  by  the  executors  of  Edwin  A.  Stevens,  asking  for  a 
construction  of  the  will,  in  certain  particulars,  including  the 
questions  arising  upon  this  bequest  to  the  State.  The  attorney- 
general  appeared  on  behalf  of  the  Siate,  and  filed  an  informa* 
tion,  by  way  of  cro^s-bill,  to  which  the  heirs-at-law  of  Robert 
L«  Stevens  were  made  parties,  as  claiming  an  adverse  title.  A 
final  decree  was  made,  establishing  the  title  of  the  State, 
which  was  affirmed  on  appeal  by  the  Court  of  Errors  and  Ap- 
peals. To  reverse  that  decree  the  present  writ  of  error  was 
brought,  the  question  presented  being  one  which,  as  it  arises 
under  a  law  of  the  United  States,  and  the  decision  thereon  of 
the  State  court  being  in  denial  of  the  title  claimed  under  the 
authority  thereof,  falls  within  the  jurisdiction  of  this  court. 

To  determine  the  proper  construction  and  legal  effect  of  the 
resolution  of  Congress  of  July  17,  1862,  it  becomes  necessary 
to  trace  from  its  origin  the  history  of  the  ''  Stevens  Battery/' 

By  the  act  of  Congress  of  April  14, 1842,  c.  22, ''  author- 
izing the  construction  of  a  war-steamer  for  harbor  defence,"  it 
is  enacted  **  that  the  Secretary  of  the  Navy  be  and  he  is  hereby 
authorized  to  enter  into  contract  with  Robert  L.  Stevens  for 
the  construction  of  a  wai>steamer,  shot  and  shell  proof,  to  be 
buUt  principally  of  iron,  upon  the  plan  of  the  said  Stevens : 
Provided^  the  whole  cost,  including  the  hull,  armament,  engines, 
boiler,  and  equipment,  in  all  respects  complete  for  service,  shall 
not  exceed  the  average  cost  of  the  steamers  ^  Missouri'  and  *•  Mis- 
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sissippi,* ''  and  $250,000  was  thereby  appropriated  towards  car- 
rying the  law  into  effect. 

In  pursuance  of  this  law,  the  Secretary  of  the  Navy  entered, 
Feb.  10, 1843,  into  a  contract  with  Robert  L.  Stevens  for  the 
construction  of  a  war-steamer  for  harbor  defence,  which  recited 
his  proposal,  describing  the  vessel,  and  containing  certain  speci- 
fications as  to  its  construction,  with  a  covenant  on  his  part 
that  he  would  faithfully  build  and  construct  the  steamer  con- 
formably to  the  plan  submiti^ed,  and  complete  the  same  within 
two  years,  provided  Congress  should  make  the  further  appro- 
priations necessary  for  the  purpose  within  a  reasonable  period. 

According  to  the  plan  proposed  the  war-steamer  was  to  be 
shgt  and  shell  proof  against  the  artillery  then  in  use  on  board 
vessels-of-war,  viz,   from   18-pounders  to  64-pounders;   to  be 
propelled  by  submerged  machinery,  called  Stevens's  circular 
shells ;  to  have  greater  speed  than  any  of  our  steam  vessels-of- 
war  then  built ;  the  whole  engine  to  be  out  of  the  way  of  shot 
from  any  vessel  of  an  enemy ;  and  with  other  specifications  as 
to  the  character  of  the  material  and  the  dimensions  and  rela- 
tions of  the  parts,  which  are  important  to  be  noticed  only  so 
far  as  to  show  that  the  proposed  vessel  was  to  be  constructed 
upon  a  plan  original  and  novel,  and  with  the  expectation   of 
results  not  previously  obtained  in  any  naval  construction. 

The  Secretary  of  the  Navy  and  Stevens  entered,  Nov.  14, 
1844,  into  an  explanatory  contract,  which  recited  that  the 
stipulations  of  the  former  had  been  found  to  be  too  loose  and 
indefinite' as  to  the  details  of  its  execution,  and  that  the  par- 
ties, considering  themselves  bound  by  so  much  thereof  as  related 
to  the  dimensions,  power,  ability  to  resist  shot  and  shell,  and 
other  qualities  and  arrangements  of  the  vessel,  and  the  amount 
to  be  paid  therefor,  entered  into  further  stipulations  modifying 
and  explaining  the  same.  The  time  for  the  completion  and 
delivery  of  the  vessel  was  extended  two  years  from  the  date 
of  the  new  contract.  Many  additional  specifications  as  to  the 
details  of  construction  were  inserted.  It  was  agreed  that,  if 
the  cost  of  making  any  models  or  patterns  used  in  the  con- 
struction should  be  included  in  bills  paid  by  the  United  States 
in  the  course  of  the  work  or  at  its  completion,  they  should 
become  the  property  of  the  United  States. 
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It  was  also  agreed  that  the  Secretary  of  the  Navy  should 
appoint  some  person,  whom  Stevens  should  admit  within  his 
establishment  for  building  said  vessel,  whose  duty  it  should  be 
to  receive  and  receipt  for,  on  account  of  the  Navy  Department, 
all  materials  delivered  therein  for  constructing  said  steamer ; 
which  materials,  when  so  received  and  receipted  for,  should  be 
distinctly  marked  with  the  letters  ^^  U.  S.,"  and  should  become 
the  property  of  and  belong  to  the  United  States ;  and  it  should 
be  his  further  duty  to  certify  all  accounts,  presented  and  certi- 
fied by  Stevens,  for  materials  and  labor,  which  should  form  the 
evidence  on  which  payments  should  be  made ;  but  the  author- 
ity of  such  inspecting  officer,  it  was  understood,  should  not 
extend  to  a  right  to  judge  of  the  quality  or  fitness  of  the  mate- 
rials or  workmanship,  but  merely  as  to  the  cost  thereof;  <'it 
being  understood,"  the  contract  proceeds,  "that  the  quality 
and  fitness  thereof,  with  other  matters  concerning  the  perform- 
ance of  the  contract,  are  to  be  inspected  and  determined  in 
the  manner  hereinafter  provided  for."- 

It  was  thereupon  further  stipulated,  that  before  the  final  pay- 
ment for  the  said  war-steamer  should  be  made  a  certificate 
should  be  rendered  to  the  Navy  Department,  that,  in  her  con- 
struction, armament,  and  equipment,  all  the  provisions  of  the 
contract  had  been  fully  performed  by  Stevens,  which  certificate 
should  b^  given  and  signed  by  persons  appointed  to  examine 
the  vessel,  one  by  Stevens,  one  by  the  Secretary  of  the  Navy, 
and,  in  case  of  disagreement,  a  third  by  the  other  two,  the  de- 
cision of  the  majority  to  be  conclusive.  It  was  also  agreed 
that  Stevens,  in  lieu  of  other  security  for  the  faithful  perform- 
ance of  the  contract  on  his  part,  should  make  to  the  United 
States  a  mortgage,  which  should  be  a  first  lien  on  all  the  land, 
docks,  wharves,  slips,  and  all  their  appurtenances  belonging  to 
and  embraced  within  the  establishment  at  Hoboken,  New  Jer- 
sey, at  which  the  war-steamer  was  to  be  constructed,  with 
ample  power  to  enter  upon  and  sell  the  same  in  case  of  failure 
on  his  part  to  fulfil  the  contract,  or  so  much  thereof  as  should 
be  necessary  to  complete  any  deficiencies  on  his  part. 

The  Secretary  of  the  Navy  agreed  to  pay,  as  the  price  of 
the  said  war-steamer,  when  fully  completed  and  delivered  at 
the  navy-yard  at  Brooklyn,  in  conformity  with  the  contract, 
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the  sum  of  $586,717.84,  the  supposed  mean  cost  of  the  steamers 
*^  Missouri'*  and  ^^Mississippi,''  or  any  additional  sum  that  might 
afterwards  be  ascertained  as  properly  included  in  that  cost,  to 
be  indorsed  on  the  contract  *'  as  the  price  which  is  to  be  pud 
for  the  said  war-steamer  when  fully  completed,  delivered,  and 
accepted." 

Payments  were  to  be  made,  from  time  to  time,  upon  hills 
certified  by  Stevens  and  the  agent  of  the  United  States,' for  not 
less  than  $5,000  each,  and  approved  by  the  Navy  Department, 
until  the  sum  of  $500,000  should  have  been  paid;  at  which 
time,  it  was  stipulated,  that  an  examination  should  be  had  of 
the  war-steamer,  by  persons  to  be  appointed,  as  before  agreed, 
for  JBnal  examination,  and  if  a  majority  of  them  should  certify 
their  opinion  that  the  vessel  could  be  fully  completed  accord- 
ing to  contract  for  the  remaining  balance  which  might  then 
be  due,  then  payments  of  further  bills  in  full  should  continue, 
not  exceeding  the  full  amount  of  the  whole  agreed  price ;  bat 
otherwise  the  examiners*  were  required  to  certify  the  amount 
which,  in  their  opinion,  would  be  required  to  complete  the 
steamer,  when  the  Secretary  of  the  Navy  was  authorized  to 
withhold  from  future  payments  such  deductions  as  might  he 
necessary  to  meet  the  probable  excess  of  cost.  It  was  further 
provided,  that  when  Stevens  should  have  fully  completed  the 
eaid  war-steamer,  and  she  should  have  been  duly  delivered  to 
and  received  by  the  agent  of  the  United  States,  according  to 
the  terms  of  the  contract,  the  full  amount  of  the  price  remain- 
ing unpaid  and  to  become  due  when  she  should  be  fully  com- 
pleted and  accepted  was  required  to  be  paid  and  the  mortgage 
security  cancelled  and  returned. 

In  pursuance  of  his  contract  to  that  effect,  Stevens  executed 
and  delivered  a  mortgage  on  the  premises  therein  described, 
being  the  basin,  dock,  shops,  &c.,  wherein  the  war-steamer  was 
to  be  <3onstructed,  conditioned  to  be  void,  in  case  he  fully  pe^ 
formed  his  contract  in  relation  thereto,  with  a  power  of  entry 
and  sale,  on  the  part  of  the  mortgagee,  in  case  default  shouU 
be  made  in  the  completion  and  delivery  of  the  said  warnrteamer 
at  the  expiration  of  four  years  from  that  date,  according  to  the 
conditions  and  stipulations  of  the  contract,  and  out  of  the  pith 
ceeds  of  such  sale  to  retain  any  dues  that  might  have  accraed 
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by  reason  of  the  failare  to  perform  the  contract,  or  so  mach 
thereof  as  should  be  necessary  to  complete  any  deficiencies  on 
the  part  of  the  said  Stevens. 

The  time  for  the  performance  of  the  contract  was  by  a 
subsequent  agreement  extended  for  four  years  from  Sept.  9, 
1848. 

From  Jan.  6, 1845,  to  Dec.  14, 1855,  there  was  paid  out  by 
the  Nayy  Department  on  account  of  the  vessel  $500,000. 

Robert  L.  Stevens  had,  in  addition,  expended  in  its  construc- 
tion, of  hii^  own  means,  $118,679. 

The  act  of  Aug.  16, 1856,  c.  128,  contains  an  appropriation 
*^  for  Stevens  war-steamer,  eighty-six  thousand,  seven  hundred 
and  seventeen  dollars  and  eighty-five  cents,"  being  the  remain- 
der of  the  contract  price ;  but  no  portion  of  this  was  ever 


In  the  mean  time,  Edwin  A.  Stevens  took  possession  of  the 
work  upon  the  death  of  his  brother,  as  executor  and  residuary 
legatee,  and  expended  thereon,  prior  to  Sept.  5,  1857,  of  his 
own  money,  the  sum  of  $89,185.87. 

Nothing  further  appears  to  have  been  done  until  the  passage 
of  the  act  of  April  17, 1862,  c.  57,  making  an  additional  appro^ 
priation  for  the  naval  service  for  the  year  ending  June  80, 1862* 
The  second  section  is  as  follows :  — 

^'And  be  U/urther  enacted,  That  the  sum  of  t783,294,  being  the 
amount  necessary  to  be  provided,  as  estimated  by  a  board  appointed 
for  that  purpose,  to  pay  for  and  finish  the  '  Stevens  Battery'  now 
partially  constructed  at  Hoboken,  Kew  Jersey,  be  and  the  same  is 
hereby  appropriated  out  of  any  money  not  otherwise  appropriated 
for  the  immediate  construction  of  said  battery:  Provided^  that  in 
the  contract  for  the  completion  of  said  vessel  it  shall  be  stipulated 
that  no  part  of  the  money  claimed  by  Edwin  A.  Stevens  to  have 
been  heretofore  expended  by  him  upon  said  vessel  shall  be  refhnded 
until  the  amount  of  said  claim  shall  be  established  to,  the  satisfhc- 
tion  of  the  Secretary  of  the  Navy,  and  the  payment  of  the  said 
sum  shall  be  contingent  upon  the  success  of  said  vessel  as  an  iron- 
olad,  sea-going  war-steamer,  to  be  determined  by  the  President,  and 
such  contract  shall  stipulate  the  time  within  which  \he  vessel  shall 
be  completed:  Pravidedy  i%everthelet8y  that  said  money  shall  not  be 
expended  unless  the  Secretary  of  the  Navy  is  of  opinion  that  the 
same  will  secure  to  the  public  service  an  efficient  steam  battery.^ 
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The  board,  whose  estimate  is  adopted  in  this  act,  was  one 
appointed  by  the  Secretary  of  the  Navy,  under  the  aathority 
of  a  joint  resolution  of  Congress,  approved  July  24, 1861,  whose 
report  was  communicated  to  the  House  of  Representatives  in  a 
letter  of  the  Secretary  of  the  Navy  to  the  Speaker,  dated  Jan. 
.2,  1862.      Ex.  Doc.  No.  28,  H.  R.,  87th  Congress,  2d  Seas. 
Upon  the  question  of  the  expediency  of  completing  the  vessel, 
the  board  specify  six  important  particulai-s,  as  among  ^'the 
many  novel  characteristics  which  she  would  possess,"  in  which 
she  differed  from  ordinary  war-vessels,  and  conclude  by  saying: 
^^  We  cannot  recommend  the  expenditure  of  important  sums  of 
money  upon  projects  of  more  than  doubtful  success  when  put 
into  practical  execution ;  and  therefore  we  do  not  deem  it  ex- 
pedient to  complete  this  vessel  upon  the  plan  proposed.*'    The 
report  had  previously  stated  '^  that  the  original  projector  of  the 
vessel  was  the  late  Robert  L.  Stevens,  Esq.,  decea^d,  and  that 
his  brother,  Edwin  A.  Stevens,  Esq.,  who  now  proposes  to  com- 
plete it,  has  materially  changed  the  plans  from  what  appears  to 
have  been  originally  intended." 

No  part  of  the  simi  appropriated  by  the  act  of  April  17, 
1862,  was  applied  to  the  purpose  of  completing  the  battery. 
The  Secretary  of  the  Navy  declined  to  do  so,  in  the  exercise  of 
the  discretion  confided  to  him  in  the  last  clause  of  the  section, 
for  reasons  set  forth  in  his  letter  to  the  Speaker  of  the  House 
of  Representatives,  dated  May  27,  1862,  in  which  he  states 
that  he  had  taken  the  opinion  of  a  commission  of  experts,  who 
had  reported  that  ^^  the  vessel,  if  completed  on  the  plans  of  Mr. 
Stevens,  will  not  make  an  efficient  steam  battery,"  and,  there- 
fore, that  he  did  not  feel  authorized  to  make  the  expenditure 
unless  Congress  should  so  direct. 

Congress  thereupon  passed  the  joint  resolution,  approTed 
July  17,  1862,  on  which  the  plaintiffs  in  error  found  their 

claim. 

Nothing  appears  to  have  been  done  towards  resuming  work 
on  the  vessel  from  the  date  of  the  last  previous  expenditure  in 
1867,  until  the  death  of  Edwin  A.  Stevens,  on  Aug.  7, 1868, 
during  which  time  it  remained  in  his  possesion  and  control. 
His  will  contained  the  following  provision :  "  I  empower  my 
executors  to  apply  not  exceeding  the  sum  of  one  million  dollars 
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to  finish,  on  my  general  plans,  as  near  as  may  be,  in  the  discre- 
tion of  my  said  executors,  the  battery  known  as  the  ^  Stevens 
Battery,'  and  for  the  accomplishment  of  the  said  object  I  give 
to  them  the  use  of  the  dock  and  yards  and  basin  heretofore  ap- 
propriated- to  the  said  battery,  and  all  the  material  provided 
for  said  battery.  When  said  battery  shall  be  finished,  I  direct 
my  ezecators  to  offer  the  same  to  the  State  of  New  Jersey  as  a 
present,  to  be  disposed  of  as  the  said'  State  shall  deem  pro|^r  ; 
and  if  not  accepted  by  the  said  State,  I  direct  my  executors  to 
sell  the  same,  and  the  proceeds  thereof  shall* fall  into  the  resi- 
due of  my  estate.^' 

In  execution  of  this  authority  the  executors,  prior  to  Feb.  27, 
1878,  expended  $919,915.49,  of  which  $27,309.79  was  received 
from  the  sale  of  old  material. 

The  legislature  of  New  Jersey,  on  March  21, 1871,  had  au- 
thorized the  appointment  of  commissioners  with  power  to  sell 
the  battery,  and,  in  pursuance  of  that  authority,  the  vessel, 
never  having  been  finished,  was  sold  for  the  sum  of  $75,000. 

The  contention  of  the  plaintiffs  in  error  is  that  the  title  to 
the  unfinished  vessel  passed,  as  the  work  progressed,  to  the 
United  States,  and  became  vested,  together  with  the  right  to 
enforce  the  contract  for  its  completion,  and  the  security  of  the 
mortgage,  as  against  the  estate  of  Robert  L.  Stevens,  in  his 
heirs-at-law,  by  force  of  the  joint  resolution  of  July  17, 1862. 

In  support  of  the  proposition  that  by  the  building  contract 
the  title  to  the  unfinished  ship  vested,  as  the  work  progressed, 
in  the  United  States,  counsel  rely  upon  the  rule  of  construction 
announced  by  Lord  Tenterden  in  Woods  v.  Russell^  5  Barn.  & 
Aid.  942,  and  followed  by  the  English  cases  of  Clarke  v. 
Spence^  4  Ad.  &  E.  448 ;  Carrufhers  v.  Paine^  5  Bing.  270 ; 
Laidler  v.  BurlinHon,  2  Mee.  &  W.  602 ;  Wood  v.  Bell,  5  El.  & 
61.  772,  affirmed  in  the  Exchequer  Chamber,  6  id.  355 ;  McBain 
y.  Wallace,  6  App.  Cas.  588;  and  by  the  American  cases  of 
Moody  V.  Brown,  84  Me.  107 ;  Butterworth  v.  McKinly,  11 
Humph.  (Tenn.)  206 ;  Sandford  v.  Wiggins  Ferry  Co.,  27  Ind. 
622 ;  Scudder  v.  Calais  Steamboat  Co.,  1  Cliff.  870. 

This  conclusion 'was  assented  to  in  the  present  case  by  the 

Chancellor,  who  proceeded  to  a  final  decree,  however,  against 

the  plaintiffs  in  error,  on  the  ground  that  the  title  of  the 
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United  States  passed  by  the  resolution  of  July  17, 1862,  not  to 
the  heirs-at-law  of  Robert  L.  Stevens  for  their  own  benefit,  but 
to  or  for  the  benefit  of  E^win  A.  Stevens,  the  residuary  legatee. 
The  Court  of  Errors  and  Appeals,  while  affirming  his  decree, 
took  a  different  view,  and  decided  that  the  title  of  the  ship 
never  vested  in  the  United  States  as  owner ;  following  its  own 
previous  decision  in  EUiott  v.  Edwards^  85  N.  J.  L.  265 ;  &  a 
86  id.  449 ;  the  New  York  case  of  AndrewB  v.  Duravt^  11  N.  T. 
85,  and  supported  by  the  decision  in  WiUiam%  v.  Jacknua^^ 
16  Gray  (Mass.),  514,  in  which  the  rule  is  stated  by  Bigelow, 
C.  J.,  ais  follows :  ^^  Under  a  contract  for  supplying  labor  and 
materials  and  making  a  chattel,  no  property  passes  to  the 
vendee  till  the  chattel  is  completed  and  delivered  or  ready  to 
be  delivered.  This  is  a  general  rule  of  law.  It  must  prevul 
in  all  cases,  unless  a  contrary  intent  is  expressed  or  clearly  im- 
plied from  the  terms  of  the  contract.^' 

The  rule  first  introduced  in  Woods  v.  RiuseU^  5  Bam.  i 
Aid.  942,  as  interpreted  by  the  English  courts,  according  to 
Clarke  y.  Spence^  4  Ad.  &  E.  448,  is  ^^  founded  on  the  notion 
that  provision  for  the  payment,  regulated  by  particular  stages 
of  the  work,  is  made  in  the  contract  with  a  view  to  give  the 
purchaser  the  security  of  certain  portions  of  the  work  for  the 
money  he  is  to  pay,  and  is  equivalent  to  an  express  provision 
that,  on  payment  of  the  first  instalment,  the  general  property 
in  so  much  of  the  vessel  as  is  then  constructed  shall  vest  in  the 
purchaser.*^  This  dictum  from  Woods  v.  Russell^  according  to 
Benjamin  on  Sales,  246,  2d  ed.,  was  deliberately  adopted  u 
a  rule  of  construction  by  which,  in  similar  ship-building  con- 
tracts, the  parties  are  held  to  have,  by  implication,  evinced  an 
intention  that  the  property  shall  pass,  notwithstanding  the 
general  rule  to  the  contrary,  and  addls :  ^^  The  law  thus  estab- 
lished has  remained  unshaken  to  the  present  time." 

Nevertheless,  in  Wood  v.  Bell,  5  El.  &  Bl.  772,  Lord  Camp- 
bell, C.  J.,  said :  *^  When  a  man  contracts  vnth  another  to 
make  any  article  for  him  for  a  given  price,  the  general  rale  ifli 
in  the  absence  of  all  circumstances  from  which  a  oontraiy  cob- 
elusion  may  be  inferred,  that  no  property  passes  in  the  chattel 
until  it  be  completed  and  ready  for  delivery;  on  the  other 
hand,  where  a  bargain  is  made  for  the  purchase  of  an  enatio; 
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ascertained  chattel,  the  general  rule,  in  the  same  absence  of 
opposing  circumstances,  is  that  the  property  passes  immediately 
to  the  vendee ;  that  is,  that  there  is  at  once  a  complete  bargain 
and  sale.  Bat  these  general  rules  are  both  and  equally  founded 
on  the  presumed  intention  of  the  parties!.'  If,  in  the  first,  there 
are  attendant  circumstances  from  which  the  intention  may  be 
inferred  that  the  property  shall  pass  in  the  incomplete  and 
growing  chattel  as  the  manufacture  of  it  proceeds,  or  even  in 
ascertained  materials  from  which  it  is  to  be  can'ied  to  per- 
fection, that  intention  will  be  effectuated;  and  equally,  in 
the  latter,  if  it  appear  that  the  parties  intended  to  postpone  the 
transfer  of  the  property  till  the  payment  of  the  price  or  the 
performance  of  any  other  condition,  such  intention  will  be  up- 
held in  the  courts  of  law.*'  "  This  principle,'*  he  added,  '*  we 
believe  to  be  well  settled ; "  and  referring  to  the  cases  of  Woods 
V.  Jtussell^  Clarke  v.  Spence^  Laidler  v.  Burlinson^  and  others, 
cited  in  argument,  he  remarked,  that  *' previous  decisions, 
therefore,  are  mainly  useful  as  serving  to  guide  our  judgment 
in  estimating  the  weight  of  circumstances  as  evidence  of  inten- 
tion;" and  concluded  by  saying:  *^ Still  it  must  be  remem- 
bered, after  all,  tliat  what  we  have  to  determine  is  a  question  of 
fact ;  namely,  what,  upon  a  careful,  consideration  of  all  the  cir- 
cumstances, we  believe  to  have  been  the  contract  into  which 
the  parties  have  entered.'' 

It  is,  perhaps,  worthy  of  remark,  that  this  passage  from  the 
judgment  of  Lord  Campbell  hfis,  by  the  editors  of  Abbott  on 
Merchant  Ships  and  Seamen,  been  incorporated  into  the  text 
of  that  treatise. 

The  courts  of  this  country  have  not  adopted  any  arbitrary 
rule  of  construction  as  controlling  such  agreements,  but  con- 
sider the  question  of  intent,  open  in  every  case,  to  be  deter- 
mined upon  the  terms  of  the  contract,  and  the  circumstances 
attending  the  transaction.  1  Parsons,  Shipping  and  Admiralty, 
63.    And  such  seems  to  us  to  be  the  true  principle. 

Accordingly,  we  are  of  opinion,  that  the  fact  that  advances 
were  made  out  of  the  purchase-money,  according  to  the  con- 
1*'  traci,  for  the  cost  of  the  work  as  it  progressed,  and  that  the 
*'  government  was  authorized  to  require  the  presence  of  an  agent 
^      to  join  in  certifying  to  the  accounts,  are  not  conclusive  evi- 


re 
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dence  of  an  intent  that  tbe  property  in  tbe  ship  should  vest 
in  the  United  States  prior  to  final  delivery.  Indeed,  in  refer- 
ence to  the  latter  circumstance,  it  is  noticeable,  as  indicating 
a  coptraiy  intention,  that  the  authority  of  the  inspecting  offi- 
cer was  expressly  limited,  so  that  it  should  not  extend  to  a 
right  to  judge  of  the  quality  and  fitness  of  the  materials  or 
workmanship,  such  matters  and  all  others  concerning  the  per- 
formance of  the  contract  being  reserved  for  determination 
after  the  completion  of  the  work,  as  a  condition  of  acceptance 
and  final  payment. 

Much  stress  is  laid,  in  argument,  upon  that  provision  of  the 
contract  which  required  all  materials  received  at  the  yard  for 
use  in  constructing  the  steamer  to  be  distinctly  marked  with 
the  letters  "  U.  S.,"  and  declared  that  they  should  become  the 
property  of  and  belong  to  the  United  States.  But  it  does  not 
follow,  because  the  materials  provided  for  that  use  were  de- 
clared to  be  the  property  of  the  United  States,  it  was  intended 
that  they  should  remain  so  after  becoming  part  of  the  struc- 
ture. Such  a  precaution  might  well  have  been  suggested,  as 
a  security  against  a  diversion  of  the  materials  to  any  unauthor- 
ized use,  or  to  preserve  them  to  the  United  States,  in  case,  by 
reason  of  the  failure  of  the  work  or  from  any  other  cause,  they 
should  not  be  used  in  the  vessel.  Indeed,  as  is  remarked  by 
the  learned  judge  who  delivered  the  opinion  of  the  Court  of 
Errors  and  Appeals  in  this  case,  the  express  declaration  that 
defined  the  property  in  the  unused  materials  seems  to  exclude 
the  implication  sought  to  be  raised  as  to  the  property  in  the 
unfinished  ship  ;  for  the  inference  is  obvious,  from  the  particu- 
larity of  such  a  provision,  that  the  larger  interest  would  not  be 
left  to  mere  intendment. 

There  are  two  other  provisions  of. the  contract,  which  seem 
to  us  conclusive  of  the  question,  and,  in  a  sense,  adverse  to  the 
construction  of  the  plaintiffs  in  error. 

The  first  of  these  is,  that  which  required  Stevens,  in  lieu 
of  other  security  for  his  faithful  performance  of  the  contract, 
to  execute  and  deliver  a  mortgage  on  all  the  land,  docks, 
wharves,  slips,  and  all  their  appurtenances  belonging  to  and 
embraced  within  the  establishment  at  Hoboken,  N.  J.,  at  which 
the   war-steamer  was  to  be  constructed,  with  power  to  the 
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United  States  to  enter  upon  and  sell  the  same  in  case  of  his 
failure  to  fulfil  his  part  of  the  contract,  or  io  much  thereof  as 
should  be  necessaiy  to  complete  any  deficiencies  on  his  part. 

The  taking  of  this  security,  as  an  indemnity  to  the  United 
States,  assumes  the  anticipated  possibility  that  the  failure 
might  be  total,  so  that  the  vessel,  when  offered  for  delivery, 
might  be  altogether  rejected.  And  it  does  not  detract  from 
the  force  of  this  conclusion,  that  the  alternative  provides  for 
completing  deficiencies,  if  they  should  prove  to  be  remedial ; 
for,  in  that  case,  the  United  States,  at  its  option,  might  accept 
the  vessel,  thus  becoming  invested  with  the  title,  and  make 
good  its  deficiencies  out  of  this  security. 

The  other  feature  ^f  the  contract,  which  corroborates  this 
view,  is  that  which  provides  that  final  payment  for  the  steamer 
shall  be  made  only  upon  the  certificate  of  examiners,  to  be 
appointed  for  that  purpose,  that  in  her  construction,  armament, 
and  equipment  all  the  provisions  of  the  contract  have  been 
fully  performed  and  completed,  which  requires  that  the  steamer 
shall  be  fully  completed  and  delivered  at  the  navy-yard  at 
Bi*ooklyn,  and  fixes  the  gross  amount  which  is  to  be  paid  for  it 
when  fully  completed,  delivered,  and  accepted.  The  fact  that 
advances  are  to  be  made  in  the  mean  time  is  expressly  stated  to 
be  in  consideration  of  the  security  to  be  given  by  Stevens  for 
the  faithful  performance  of  his  contract,  and  that  compensa- 
tion for  his  time  and  services  must  be  wholly  deferred  until 
the  final  completing  and  delivery  of  the  vessel. 

It  is  thus  apparent,  as  we  think,  from  these  stipulations  that 
the  vessel  was  in  all  respects  to  be  at  the  risk  of  the  builder 
until,  upon  its  completion,  the  United  States  should  accept  it, 
upon  final  examination  and  certificate,  as  conforming  in  every 
particular  with  the  requirements  of  the  contract,  and  answer- 
ing the  description  and  warranty  of  an  efficient  steam  battery 
for  harbor  defence,  shot  and  shell  proof. 

And  looking  at  the  situation  of  the  parties,  and  the  objects 
they  must  have  had  in  view,  all  doubt  is  removed  as  to  their 
intention.  Stevens  was  an  ardent  and  sanguine  inventor,  who 
had  convinced  himself  that  his  unique  design  of  a  naval  struc- 
ture was  practicable  and  of  great  value,  and  that,  if  adopted,  it 
would  prove  to  be  of  immense  public  utility.     He  succeeded 
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also  in  persuading  the  government  to  make  the  experiment, 
and  give  him  the  opportunity  of  realizing  his  theories.  But  it 
was  understood  to  be  merely  an  experiment,  and  evidently,  by 
the  Navy  Department,  naturally  conservative  and  inclined  to 
adhere  with  some  tenacity  to  its  own  traditions,  regarded,  at 
best,  as  of  very  doubtful  success.  The  steamer,  when  built, 
was  to  constitute  a  part  of  the  naval  establishment  of  the 
United  States.  Can  it  be  supposed  that  this  was  to  take  place 
except  upon  condition  that,  after  completion  and  sufficient  ex- 
amination, it  should  be  found  fit  for  the  service?  This  is  the 
view,  as  it  seems  to  us,  which  Congi*ess,  by  its  legislation,  and 
the  Navy  Department,  in  all  its  dealings  with  the  subject,  con- 
stantly entertained  and  acted  upon,  and  which  both  Robert  L. 
Stevens  and  his  brother,  Edwin  A.  Stevens,  did  not  hesitate  to 
accept,  the  latter  not  shrinking  from  ia  further  investment  of 
91)000,000  in  an  enterprise  which  he  still  cherished  with  con- 
fidence of  ultimate  success,  after  it  had  become  to  almost  every 
one  else  a  demonstrated  failure,  and  after  the  government,  for 
whom  it  was  originally  intended,  had  refused  to  it  all  farther 
subsidies. 

We  find,  therefore,  that  on  July  17, 1862,  the  date  of  the 
joint  resolution  of  Congress,  under  which  the  plaintiffs  in  error 
make  their  claim,  the  United  States  had  no  title  to  the  ^^  Stevens 
Battery  ; "  but  that  the  property  in  it  had  continued  in  Robert 
L.  Stevens  until  his  death,  and  passed,  by  his  will,  to  Edwin 
A.  Stevens,  as  residuary  legatee.  It  follows  that  it  did  not 
pass  to  the  heirs-at-law  of  Robert  L.  Stevens  by  virtue  of  the 
joint  resolution. 

It  is  urged,  in  argument,  that,  if  the  right  to  the  vessel 
itself  did  not  pass,  then  the  joint  resolution  must  be  construed 
as  a  transfer  to  the  heirs  of  Robert  L.  Stevens  of  the  right  of 
action  of  the  United  States  to  recover  against  his  estate  dam- 
ages for  his  non-performance  of  his  contract,  together  with  the 
securities,  by  way  of  mortgage  and  lien,  it  held  as  indemnity. 
We  see  no  ground  for  a  construction  that  leads  to  so  remark- 
able a  result.  The  plain  meaning  of  the  resolution  is  limited 
to  a  relinquishment  on  the  part  of  the  United  States  of  any 
interest  it  might  be  supposed  to  have  in  the  vessel,  in  which 
the  heirs  of  Robert  L.  Stevens  are  mentioned,  probably,  be- 
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cause  it  was  with  him  that  the  building  contract  was  made ; 
and  if  it  could  operate  at  aJl  as  a  release,  would  be  to  them,  for 
the  benefit  of  those  who,  by  law,  had  become  his  successors  in 
the  title ;  and  that  release  would  necessarily  convey  with  it,  as 
an  incident,  an  extinguishment  of  the  obligation  of  the  con- 
trax^t  for  construction,  and  all  the  securities  taken  for  its  per- 
formance. It  was  in  effect,  and  was  doQbtless  intended  as,  a 
declaration,  on  the  part  of  the  United  States,  for  the  benefit  of 
whom  it  might  concern,  of  its  entire  abandonment  of  all  fui^ 
ther  connection  with  the  battery  and  the  contract  for  its  con- 
struction. The  subsequent  assent  on  the  part  of  Congress  to 
its  acceptance  by  the  ^State  of  New  Jersey,  as  a  bequest  from 
Edwin  A.  Stevens,  while  it  could  not  operate  to  affect  any 
rights  vested  in  the  interval,  is,  at  least,  a  legislative  interpre- 
tation of  its  previous  release.  This  resolution  expressly  recites 
that  Edwin  A.  Stevens  was  the  owner  of  the  battery  in,  his 
lifetime,  and  is  scarcely  more  explicit  in  the  recognition  of  his 
title  than  was  the  conduct  of  all  the  parties,  including  the 
present  plaintiffs  in  error. 

We  are  of  opinion,  for  the  reasons  stated,  that  there  h  no 
error  in  the  decree  complained  of,  and  it  is  accordingly 

Affirmed. 


Pattbbson  v.  Ltndis. 

The  creditor  of  a  corporation  organized  under  the  general  laws  of  Oregon  can- 
not, to  fecoTer  hit  debt  againit  it,  enforce,  by  an  atition  at  law,  the  liability  of 
a  itockholder  upon  an  unpaid  subscription  to  its  capital  stock. 

Ebbob  to  -the  Circuit  Courts  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Patterson,  a  judgment  creditor  of  a  mining  company,  or- 
ganized under  the  general  laws  of  Oregon  ^4n  relation  to  the 
formation  of  piivate  corporations','*  brought  this  action  against 
Lynde  to  enforce  his  liability' to  the  company  upon  an  unpaid 
stock  subscription,  and  th.us  sought  to  apply  Lynde's  indebted- 
ness to- the  payment  of  the.  judgment. 
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Lynde  demurred,  and  judgment  was  rendered  in  his  favor. 
Patterson  then  brought  this  writ  of  error. 

The  constitutional  and  statutory  provisions  applicable  to  the 
case  are  set  forth  in  the  opinion  of  the  court. 

Mr*  Chxirles  M,  Harris  for  the  plaintiff  in  error. 
Mr.  Charles  M.  Osbom  for  the  defendant  in  error. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  only  question  we  deem  it  necessary  to  consider  in  this 
case  is,  whether  a  creditor  of  a  corporation,  formed  and  organ- 
ized under  the  general  laws  of  Oregon  "  in  relation  to  the  for- 
mation of  private  corporations/'  can  maintain  an  action  at  law 
against  a  stockholder  to  recover,  out  of  an  unpaid  balance  of 
subscription  to  the  capital  stock,  the  debt  due  to  him  from 
the  corporation. 

Section  8  of  article  11  of  the^Constitution  of  Oregon  provides 
that  ^^  the  stockholders  of  all  corporations  and  joint-stock  com- 
panies shall  be  liable  for  the  indebtedness  of  said  corporation 
to  the  amount  of  their  stock  subscribed  and  unpaid,  and  no 
more." 

Section  14  of  the  statute  ^^  in  relation  to  the  formation  of  pri- 
vate corporations  "  is  as  follows :  "  All  sales  of  stock,  whether 
voluntai*y  or  otherwise,  transfer  to  the  purchaser  all  rights  of 
the  original  holder  or  person  from  whom  the  same  is  par- 
chased,  and  subject  such  purchaser  to  the  payment  of  any  un- 
paid balance  due  or  to  become  due  on  such  stock.  But  if  the 
sale  be  voluntary,  the  seller  is  still  liable  to  existing  creditors 
for  the  amount  of  such  balance,  unless  the  same  be. duly  paid 
by  such  purchaser." 

Since  this  case  was  decided  below,  the  Supreme  Court  of 
Oregon  has  passed  on  the  same  question,  and,  in  Ladd  v.  Cart- 
wrigJUy  7  Oreg.  829,  determined  that  the  individual  liability  of 
stockholders  for  the  indebtedness  of  the  corporation  is  limited 
to  the  amount  of  their  stock  subscribed  and  unpaid,  and  that 
the  remedy  of  the  creditor  to  enforce  this  liability  is  in  equity, 
where  the  rights  of  the  corporation,  the  stockholder,  and  all 
the  creditors  can  be  adjusted  in  one  suit.  Of  the  correctness 
Gf  this  decision  we  have  no  doubt.     The  liability  of  the  stock- 
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holder  is  upon  bis  subscription,  that  is  to  say,  upon  his  obliga- 
tion to  contribute  to  the  capital  stock,  which  is  a  trust  fund 
for  the  benefit  of  those  to  whom  the  corporation^  as  a  corpo- 
ration, becomes  liable.  Sawyer  v.  Hoag^  17  Wall.  610.  The 
Constitution  of  Oregon  created  no  new  right  in  this  particular; 
it  simply  provided  for  the  preservation  of  an  old  one.  The 
liability  under  this  provision  is  not  to  the  creditors,  but /or  the 
indebtedness.  That  is  no  more  than  the  liability  created'  by 
the  subscription.  The  subscription  is  part  of  the  assets  of.  the 
corporation,  at  least  so  far  as  creditoi-s  are  concerned.  The 
liability  of  the  stockholder  to  the  creditor  is  through  the  cor- 
poration, not  direct.  There  is  no  privity  of  contract  between 
them,  and  the  creditor  has  not  been  given,  either  by  the  Con- 
stitution* or  the  statute,  any  new  remedy  for  the  enforcement 
of  his  rights.  The  stockholder  is  liable  to  the  extent  that  the 
subscription  represented  by  his  stock  requires  him  to  contribute 
to  the  corporate  funds,  and  when  sued  for  the  money  he  owes, 
it  must  be  in  a  way  to  put  what  he  pays,  directly  or  indirectly, 
into  the  treasury  of  the  corporation  for  distribution  according 
to  law.  No  one  creditor  can  assume  that  he  alone  is  entitled 
to  what  any  stockholder  owes,  and  sue  at  law  so  as  to  appropri- 
ate it  exclusively  to  himself. 

Judgment  affirmed 


Ex  PABIIS  Carll. 

The  reyiewing  power  of  tliiB  court  in  a  cilminal  case  is,  on  a  writ  of  habeas  cor- 
pus, cnnfln^  to  the  determination  of  the  question  whether  tlie  court  which 
sentenced^  the  prisoner  had  jurisdiction  to  try  him  for  the  offence  whereof  he 
was  indicted  and  to  sentence  him  to  imprisonment. 

Petition  for  a  writ  of  habeas  corpus  and  a  certiorari. 
Mr.  Ahram  J.  Dittenhoeffer  in  support  of  the  petition. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

We  have  had  occasion  to  say  at  the  present  term,  in  JSx 
parte  Curtis^  that  "  we  have  no  general  power  to  review-  tjie 
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judgments  of  the  inferior  courts  of  the  United  States  in  crim* 
inal  cases,  by  the  use 'of  the  writ  of  habeas  corpus  or  otherwise^ 
Our  jurisdiction  is  limited  to  the  single  question  of  the  power 
of  the  court  to  commit  the  prisoner  for  the  act  of  which  he  has 
been  convicted/'  This  rule  is  well  settled.  Ex  parte  Lange^ 
18  Wall.  168  ;  !Ec  parte  Rowland,  104  U.  S.  604. 

The  grounds  of  the  present  application  as  stated  in  the  peti* 
tion  are,  that  the  Circuit  Court  had  no  jurisdiction  to  try  the 
prisoner  for  the  offence  of  which  he  has  been  convicted  and  to 
commit  him  to  prison  therefor,  because  — 

1.  The  instruments  described  in  the  indictment  and  charged 
to  have  been  forged  show  on  their  face  that  they  are  not  bonds 
or  obligations  of  the  United  States,  and,  even  if  genuine,  pos- 
sessed no  validity ;  and 

2.  It  was  conceded  on  the  trial  that  the  instruments  set 
forth  in  the  indictment  were  genuine  registered  bonds,  and 
that  the  forgery  complained  of  consisted  in  erasing  the  name  of 
the  original  payee  and  substituting  that  of  the.  prisoner. 

All  the  bonds  described  in  the  indictment,  except  that  in 
the  third  count,  purport  to  be  issued  under  the  act  of  July  14, 
1870,  c.  256,  as  amended  by  the  act  of  Jan.  20,  1871,  c.  23. 
This  act  provides  for  an  issue  of  bonds  by  the  Secretary  of  the 
Treasury  ^^in  such  form  as  he  may  prescribe."  The  bonds 
now  in  question  appear  to  be  signed  by  the  Register  of  the 
Treasury  and  not  by  the  Secretary.  They  also  have  the  ^'  im- 
print and  impression  of  the  seal  of  the  Department  of  the 
Treasury  of  the  United  States."  In  the  indictment  it  is 
averred  that  the  counterfeits  were  of  bonds  of  the  United 
States.  This  is  enough  for  the  purposes  of  the  jurisdiction  of 
the  Circuit  Court.  Whether  the  bonds  counterfeited  are  in 
the  form  of  those  actually  issued  by  the  Secretary  of  the  Treas- 
ury under  the  authority  of  Ihe  act  referred  to,  is  a  question  of 
fact  to  be  established  on  the  trial.  Errors  committed  on  the 
trial  of  this  issue  do  not  deprive  the  court  of  its  power  to  im- 
prison upon  conviction,  and,  as  has  been  seen,  such  errors  are 
not  subject  to  correction  here,  either  in  the  present  form  of 
proceeding  or  any  other. 

What  has  just  been  said  applies  equally  to  the  instrument 
described  in  the  third  count,  which  purports  to  be  signed  by 
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the  acting  Register  of  the  Treasury.  By  the  act  of  Feb.  20, 
1863,  c.  45,  the  President  was  authorized  to  designate  some 
o£Bcer  in  a  department  to  perform  the  duties  of  another  in  case 
of  death,  resignation,  absence,  or  sickness. 

The  second  ground  of  application  presents  no  jurisdictional 
question.  The  indictment  charged  the  prisoner  with  a  crime 
against  the  laws  of  the  United  States,  United  States  v.  Mari- 
goldy  9  How.  660.  We  hare  nothing  to  do  with  questions  aris- 
ing on  the  evidence  presented  to  sustain  the  charge. 

Petition  denied. 


YouNGSTowN  Bank  v.  Hughes. 

The  value  of  the  matter  in  dispute,  when  the  jurisdiction  of  this  court  depends 
thereon,  must  be  such  as  can  be  ascertained  in  money,  and,  if  not  disclosed  by 
the  record,  may  be  shown  by  affidavits. 

Ok  motion  to  dismiss  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Ohio. 
The  case  in  stated  in  the  opinion  of  the  court. 

Mr.  W.  C.  McFarland  in  support  of  the  motion. 
MTf  Sidney  Strong^  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

Section  2782  of  the  Revised  Statutes  of  Ohio  (1880)  provides, 
that  if  a  county  auditor  has  reason  to  believe  or  is  informed 
that  any  person  has  given  to  a  tax-assessor  a  false  statement  of 
his  personal  property,  moneys,  &c.,  or  that  the  assessor  has 
made  an  erroneous  return  of  any  property,  moneys,  &c.,  which 
are  by  law  subject  to  taxation,  he  may  proceed  to  correct  the 
return  and  to  charge  such  persons  on  the  tax  duplicate  with 
the  proper  amount  of  taxes ;  '^  to  enable  him  to  do  which  he  is 
.  .  •  authorized  and  empowered  to  issue  compulsory  process, 
and  require  the  attendance  of  any  person  or  persons  whom  he 
may  suppose  to  have  a  knowledge  of  the  articles,  or  value  of 
the  personal  property,  moneys,  or  credits,  investments  in  bonds, 
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stocks,  joint-stock  companies,  or  otherwise,  and  examine  such 
person  or  pei-sons,  on  oath,*  in  relation  to  such  statement  or 
return.'* 

Section  2783  provides  for  process  of  subpoena  in  case  any 
person  shall  neglect  to  appear  and  testify  when  called  on  by 
the  auditor,  and  for  punishment  for  contempt. 

Under  the  authority  of  this  statute  the  auditor  of  Mahoning 
County,  in  the  exercise  of  his  power  to  charge  persons  on  ihe 
tax  duplicate  with  the  proper  amount  of  taxes,  called  on  the 
cashier  of  the  First  National  Bank  of  Youngstown  to  appear 
and  testify,  and,  because  he  could  not  testify  without,  to  bring 
with  him,  the  books  of  the  bank  showing  its  deposits.  There- 
upon the  bank  filed  a  bill  in  equity  to  enjoin  the  auditor,  al- 
leging for  cause  that  such  a  proceeding  on  his  part  would 
unlawfully  expose  its  business  affairs,  lessen  public  confidence 
in  it  as  a  depository  of  moneys,  diminish  its  deposits,  and 
greatly  impair  the  value  of  its  franchises.  The  Circuit  Court 
dismissed  the  bill,  and  the  bank  appealed.  A  motion  is  now 
made  to  dismiss  the  appeal  for  w.aut  of  jurisdiction,  because  the 
value  of  the  matter  in  dispute  does  not  exceed  $5,000. 

In  Barry  v.  Mereein^  5  How.  103,  it  was  decided  that  to  give 
this  court  jurisdiction  in  cases  dependent  upon  the  amount  in 
controversy,  ^^  the  matter  in  dispute  must  be  money,  or  some 
right,  the  value  of  which,  in  money,  can  be  calculated  and  ascer- 
tained." To  the  same  effect  are  Pratt  v.  Fitzhugh^  1  Black, 
271 ;  De  Krafft  v.  Barney,  2  id.  704 ;  Pott9  v.  Chumasero^  92 
U.  S.  368,  861. 

The  present  suit  is  not  for  money,  nor  for  anything  the 
value  of  which  can  be  measured  by  money.  The  bank  has  no 
interest  in  the  taxes  to  be  placed  on  the  tax  duplicate.  There 
is  no  property  in  dispute  between  the  auditor  and  the  bank. 
If  the  cashier  is  compelled  to  testify  and  to  produce  the  books 
to  be  used  in  evidence  for  the  purposes  required,  the  damages, 
if  any,  resulting  to  the  bank,  would  be,  in  the  highest  degree, 
remote  and  speculative.  Certainly  no  suit  for  even  nominal 
damages  could  be  sustained  against  the  auditor  on  account  of 
what  he  had  done..  All  the  cashier  is  required  to  do,  is  to  give 
testimony  in  a  pi*oceeding  instituted  under  the  authority  of 
law  by  the  auditor  to  perfect  the  tax  lists  of  the  county.     It  is 
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supposed  the  books  of  the  bank  contain  evidence  pertinent  to 
this  inquiry,  and  appropriate  measures  are  taken  to  have  them 
produced  for  examination.  The  case  is  \n  no  respect  different 
in  principle  from  what  it  would  be  if  the  evidence  was  called 
for  in  an  ordinary  suit  in  a  court  of  justice  between  individ- 
uals. 

Affidavits  can  only  be  used  to  furnish  evidence  of  value  not 
appearing  on  the  face  of  the  record  when  the  nature  of  the 
matter  in  dispute  is  such  as  to  admit  of  an  estimate  of  its  value 

in  money. 

Appeal  dismisied. 


United  States  v.  Stone. 
Stone  v.  United  States. 

1.  Where  nil  debet  is  pleaded,  it  is  not  error  to  strike  out  a  notice  of  special 

matter  to  be  given  in  evidence,  where  evidence  of  such  matter  is  admissi- 
ble under  the  pica. 

2.  In  a  suit  by  the  United  States  upon  the  offlcial  bond  of  a  collector  of  internal 

revenue,  transcripts  from  the  books  of  the  Treasury  Department  of  his 
accounts,  containing  the  usual  items  and  showing  the  balances  between  the 
debits  and  credits,  were  put  in  evidence  by  the  plaintiff.  Held,  that  the 
papers,  being  in  proper  form  and  duly  certified,  are  admissible;  and  an 
objection  disclosed  only  by  comparing  them  with  other  transcripts  offered 
by  him  lies  not  to  the  competency  of  the  eyidence,  but  to  its  effect. 

3.  Where  he  served  for  two  successive  terms,  his  sureties  under  his  second 

appointment  are  liable  for  taxes  which  he,  during  his  service  thereunder, 
collected  upon  aksessment  rolls  received  during  the  first  term,  and  for 
moneys  or  stamps  remaining  on  hand  at  the  expiration  of  that  term. 

4.  Although  the  transcripts  are  eyidence  of  the  amount,  date,  and  manner  of  the 

officer's  indebtedness,  his  sureties  may,  by  other  treasury  transcripts,  show 
that  his  default,  in  whole  or  in  part,  occurred  during  his  first  term ;  that 
credits  were  applied  on  a  prior  account,  although  they  belonged  to  subse- 
quent accounts ;  and  that  to  the  latter  debits  were  improperly  transferred. 

5.  It  is  not  a  valid  objection  to  the  introduction  of  the  transcripts  offered  by  the 

sureties  that  they  do  not  on  their  face  establish  errors  in  the  adjustment 
upon  which  the  plaintiff  relies,  but  require  further  evidence.  The  failure  to 
produce  such  evidence  furnishes  ground  only  for  their  ultimate  excluaion, 
or  for  an  instruction  to  the  jury  as  to  their  effect. 

Error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Amitant   Atbirney' General    Maury   for    the    United 
States. 
Mr.  Qeorge  E.  Harris^  contra. 

Mb.  Justice  Matthews  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  the  United  States  against  Ben- 
jamin B.  Emory  and  his  sureties,  upon  his  official  bond,  as  col- 
lector of  internal  revenue  for  the  Third  District  of  Mississippi. 
The  bond,  dated  March  29,  1870,  is  in  the  penal  sum  of 
$50,000,  and  reciting  that  he  had  been  appointed  and  had 
received  a  commission  as  such  collector,  dated  Dec.  29, 1869,  is 
conditioned  that  ^^  he  shall  truly  i^nd  faithfully  execute  and  dis- 
charge all  the  duties  of  the  said  office  according  to  law,  and 
shall  justly  and  faithfully  account  for  and  pay  over  to  the 
United  States,  in  compliance  with  the  orders  and  r^ulations 
of  the  Secretary  of  the  Treasury,  all  public  moneys  which  may 
come  into  his  hands  or  possession,^*  &c.  The  breach  alleged  is, 
that  he  failed  to  account  for  and  pay  over  the  sum  of  $57,497.84 
of  public  moneys  which  had  come  into  his  possession  as  such 
collector. 

The  defendants  pleaded  nU  debet^  and  gave  notice  of  special 
matter  to  be  given  in  evidence  under  that  plea,  among  others, 
that  *^  the  alleged  liability  for  which  this  suit  is  brought 
arose,  if  at  all,  under  a  bond  given  by  said  Emory,  as  such 
collector,  in  October,  1869,  and  not  under  the  bond  on  which 
this  suit  was  brought,"  &c.  They  also  pleaded  payment  before 
suit  brought,  and  an  argumentative  plea  of  non  est  faetwm^  to 
which  a  demurrer  was  sustained.  Subsequently  they  filed  an 
additional  plea  traversing  the  alleged  breach  of  the  condition  of 
the  bond. 

Before  the  trial,  the  district  attorney  moved  to  strike  out  the 
defendants'  plea  of  nil  debet^  with  the  notice  of  special  matter 
attached,  and  an' order  sustaining  that  motion  appears  from  the 
record  to  have  been  msde ;  although,  from  a  bill  of  exceptions 
taken  at  the  time,  it  is  stated  that  the  motion  was  sustained 
only  so  far  as  the  notice  was  ooncerped,  and  overruled  as  to  the 
plea. 
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There  was  a  verdict  in'  favor  of  the  United  States  for 
$10,003.52,  and  a  judgment  v^as  rendered  thereon. 

Writs  of  error  were  sued  out  by  both  parties,  and  are  now 
prosecuted  to  reverse  that  judgment,  for  errors  alleged  to  have 
been  committed  by  the  court  in  its  rulings  on  the  trial,  duly 
excepted  to  by  the  parties  respectively,  and  brought  upon  the 
record  by  bills  of  exception. 

They  will  be  considered  in  their  order,  beginning  with  those 
assigned  by  the  defendants  below. 

1.  There  was  no  error,  as  alleged^  in  striking  out  the  notice 
of  the  special  matter,  to  be  given  in  evidence,  under  the  plea  of 
nil  debet  It  was  proper  to  strike  it  out,  because  it  was  matter 
v/hich  denied  the  plaintifiTs  whole  cause  of  action,  which,  con- 
sequently, it  was  bound  to  meet  with  its  own  evidence  in  the 
first  instance,  and  which,  therefore,  the  defendants  traversed  by 
the  plea  of  nil  debet^  and  the  plea  denying  the  alleged  breach 
of  the  condition  of  i^e  bond.  Any  evidence  which  would  have 
been  competent  under  the  notice  would  have  been  equally  so 
without,  it ;  and,  in  point  of  fact,  all  the  evidence  offered  on 
the  part  of  the  defendants,  which  was  competent  under  the 
notice,  was  admitted  under  the  pleas. 

2.  The  fii*st  bill  of  exceptions  taken  by  the  defendants  states 
that  '^  the  said  plaintiff  offered  to  read  to  the  jury  certain  tran« 
scripts  from  the  books  of  the  Treasury  Department  at  Wash- 
ington City,  and  certified  transcripts  of  papers  on  file  in  said 
department,  touching  the  official  conduct  of  Benjamin -B.  Em- 
ory as  late  internal  revenue  collector  for  the  Third  District  of 

Mississippi,  which  said  transcripts  are  dated  respectively , 

as  shown  by  the  certificates  of  the  Secretary  of  the  Treasury. 
And  to  these  transcripts  the  defendants  had  filed  written  ex- 
ceptions, and  objected  to  their  introduction  as  evidence,  for  the 
reasons  assigned  in  said  exceptions.''  The  court  overruled  the 
objection  and  permitted  the  transcripts  to  be  read  in  evidence, 
to  which  reading  the  defendants  excepted ;  and  it  is  kow  as- 
signed for  error. 

In  another  part  of  the  record  there  is  this  ptatement :  *'  The 
following  are  transcripts  from  the  books  of  the  Treasury  Depart- 
ment at  Washington  and  of  papers  on  file,  which  are  referred 
to  in  the  bills  of  exceptions  taken  and  filed  in  tl>'-   -ausi/ 
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Then  follows  forty-seven  printed  pages  of  matter,  consisting  of 
certified  statements  of  account  from  the  books  of  the  Treasury 
Department,  and  copies  of  numerous  papers  on  file,  apparently 
relating  to  the  accounts  of  this  collector.  But  it  is  impossible 
to  know,  with  accuracy,  from  the  record,  which  of  these  were 
offered  in  evidence  by  the  plaintiff  and  to  which  the  objection 
was  intended  to  apply  ;  for  it  appears  from  another  bill  of  ex- 
ceptions, —  and  there  were  six  in  all,  —  which  was  taken  by 
the  plaintiff,  that  some  of  these  transcripts  from  the  books  of 
the  Treasury  Department  were  offered -by  the  defendants  them- 
selves, and  admitted  in  evidence,  against  the  objection  of  the 
district  attorney,  -^  a  ruling  we  are  called  upon  to  consider  here- 
jBifter^  as  it  is  alleged  as  error  on  the  part  of  the  United  States, 
under  the  writ  of  error  which*  it  prosecutes.  It  is  only  by 
subtracting  these  from  the  entire  mass  that  we  can  infer  to 
what  the  defendants  objected. 

The  exceptions  filed  to  these  transcripts,  referred  to  in  the 
bill  of  exceptions  and  found  elsewhere  in  the  record,  are  as 
follows :  — 

**  1st,  The  certificates  are  not  such  as  the  law  requires. 

'^  2d,  The  transcripts  are  incomplete,  and  do  not  set  out  the 
entries  on  the  books  of  the  department,  and  are  not  transcripts 
from  the  books,  but  summaries  of  what  the  officers  suppose  the 
books  contain. 

**  3d,  The  reports  and  receipts  of  Emory,  as  collector  for 
assessments,  and  other  papers  connected  with  the  settlement  of 
his  accounts  by  the  department,  are  not  set  out  in  said  tran- 
scripts. 

**  4th,  Emory's  monthly  and  quarterly  reports  are  not  set  out 
in  said  transcripts. 

*^  5th,  Emory's  receipts  for  assessments  are  not  set  out  in 
said  transcripts^ 

"  6th,  Facts  are  set  out  in  said  transcript  which  did  not 
come  before  the  department,  which  were  not  in  the  course  of 
its  business,  and  of  which  its  transcript  is  no  evidence. 

*'  7th,  Said  transcripts  are  partial,  imperfect,  and  do  not 
present  the  whole  record  statement  in  regard  to  said  Emory's 
accounts  as  late  collector  as  aforesaid." 

The  particulars  in  which  the  transcripts  in  question  are  sup- 
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posed  to  be  open  to  these  exceptions  are  not  pointed  oat  to  us, 
either  by  anything  in  the  record  or  in  argument,  by  counsel, 
and  there  is  nothing  npod  their  face  which  suggests  them  to 
us.  The  papers  in  question  seem  to  be  in  the  usual  form  of 
such  statements,  and  purport  to  be  copies  from  the  books  of 
the  Treasury  Department  of  the  accounts  between  the  col- 
lector and  the  United  States,  containing  the  usual  items,  and 
showing  the  appropriate  balance  between  the  debits  and  credits. 
If  there  is  anything  in  them  illegal,  insufficient,  or  incomplete, 
we  have  not  been  able  to  discover  it.  United  States  v.  Oaussen^ 
19  Wall.  198. 

It  is,  however,  said  by  counsel  for  defendants,  that  in  the 
treasury  transcript,  showing  an  adjustment  of  the  collector's 
accounts,  covering  all  his  official  time,  prior  to  the  date  of  giv- 
ing the  bond  sued  upon,  he  is  chained  with  five  items,  aggregat- 
ing ^0,063.20,  and  that  this  account  is  balanced  by  credits, 
three  items  of  which  purport  to  be  transfers  to  him^lf,  as  his 

m 

own  successor,  amounting  to  $30,584.42,  which  it  is  alleged 
was  an  existing  indebtedness  to  the  government.  In  the  next 
adjustment  he  is  charged  with  the  same  items,  showing  an 
arrearage  at  that  time  of  $60,613.85,  and  a  balance  is  found 
against  him  as  occurring  since  the  date  of  the  bond  in  suit,  the 
effect  of  which,  it  is  argued,  iu  to  shift  a  default  from  the  first 
to  the  second  bond ;  and  it  is  claimed  that  for  this  reason  the 
transcript  offered  by  the  district  attorney  was  not  competent 
evidence,  and  should  have  been  excluded  from  the  jury. 

But  this  objection  did  not  arise  upon  the  face  t>f  the  accounts 
offered  in  evidence  by  the  United  States,  but  only  after  a  com- 
parison between  them  and  that  offered  by  the  defendants,  and^ 
therefore,  would  lie,  not  to  the  competency  of  the  evidence, 
but  to  its  effect. 

It  is  true  that  the  sureties  sued  are  liable  only  ior  money  re- 
ceived during  the  term  for  which  the  collector  was  appointed, 
covered  by  the  bond  to  which  they  are  parties,  and  not  for  the 
misapplication  of  money  received  and  misapplied  before  or  after 
that  term.  United  States  v.  Uckford^s  Execy^orSy  1  How.  250. 
It  is  nevertheless  equally  true  that  they  are  liable  for  taxes 
which  he  collected  during  that  term,  upon  assessment  rolls 

received  during  a  prior  term,  or  for  moneys  or  stamps  on  hand 
vou  XVI.  84 
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at  the  expiration  of  a  former  term,  aiid  remaining  in  his  pos* 
session  at  the  beginning  of  a  new  one;  for  the  collector  is 
responsible  as  well  for  moneys  and  stamps  retained  by  him  as 
his  own  successoi:,  as  for  those  received  by  him  from  any  other 
predecessor.  And  the  separate  adjustment  of  his  accounts  for 
both  periods,  made  at  the  Treasury  Department  upon  its  bookss 
is  prima  facie  evidence,  not  only  of  the  fact  and  of  the  amount 
of  the  indebtedness,  but  also  of  the  time  when  and  the  manner 
in  which  it  arose.  It  is,  of  course,  always  open  to  the  defend- 
ants sought  to  be  charged  to  show  by  opposing  proof  that  the 
default  charged  occurred  before  the  commencement  of  their 
liability.  We  repeat  what  was  said  in  that  case.  *^The 
amount  charged  to  the  collector  at  the  commencement  of  the 
term  is  only  prima  facie  Evidence  against  the  sureties.  If  they 
can  show,  by  circumstances  or  otherwise,  that  the  balance 
charged,  in  whole  or  in  part,  had  been  misapplied  by  the  col- 
lector prior  to  the  new  appointment,  they  are  not  liable  for  the 
sum  so  misapplied."  p.  268. 

8.  It  is  next  assigned  for  error,  that  the  court  omitted  to 
charge  the  jury,  *'  that  facts  not  properly  appearing  on  the 
books  of  the  Treasury  Department  could  not  be  embraced  in 
the  transcript,  facts  of  which  the  department  had  no  knowl* 
edge,  and  if  so  embraced  they  did  not  constitute  proof  in  this 
case."  This  alleged  omission  on  the  part  of  the  court  is  stated 
in  the  bill  of  exceptions  to  have  occurred  in  connection  with 
the  following  instri^ction,  which  was  given :  *^  That  while  ft 
was  true  that  the  plaintiff  could  only  recover  in  this  case  for 
money  actually  collected  by  Emory,  and  not  accounted  for  to 
the  government,  yet,  if  they  believe  from  the  evidence  that 
Emory  had  received  the  assessment  rolls  of  the  taxes  imposed, 
that  was  prima  facie  evidence  that  he  had  received  the  money 
on  them  in  the  absence  of  any  other  or  further  proof,  on  that 
subject." 

Although  the  giving  of  this  charge  was  excepted  to,  the 
error  assigned  upon  it  was  not  pressed  in  argument;  nor  could 
it  be  maintained,  as  the  instruction  was  undoubtedly  correct. 
Nor  does  it  appear  from  the  bill  of  exceptions  that  the  court 
was  asked  to  give  the  instruction,  the  omission  of  which  is  now 
complained  of;  although  it  states  that  for  that  cause  the  de- 


Oct  1882.]  United  States  v.  Stone*  531 

fendants  then  and  there  excepted.  But,  waiving  the  form  of 
the  exception,  it  must  be  overruled,  because,  however  correct 
the  rule  may  be,  which  it  states  the.  court  omitted  to  give 
to  the  jury,  it  is  not  shown,  by  anything  in  the  present  record, 
how  it  could  apply  to  the  case.  It  was  not  shown  that  there 
-were  any  facts  embraced  in  the  transcripts  which  could  not 
properly  appear  on  the  books  of  the  Ti*easury  Department,  nor 
any  of  which  the  department  had  not  knowledge;  and  no  at- 
tempt has  been  made  to  point  them  out  in  argument. 

This  disposes  of  the  errors  assigned  by  the  defendants,  in 
none  of  which  do  we  find  any  ground  for  disturbing  the 
judgment. 

4.  A  bill  of  exceptions  was  taken  during  the  trial  on  the 
part  of  the  United  States.  From  that  it  appears  that  the 
defendants  offered  in  evidence  a  certified  copy  of  the  official 
bond  of  Emor}%  as  collector  of  internal  revenue  for  the  Third 
District  of  Mississippi,  under  an  appointment  dated  Oct.  2, 
1869,  the  bond  being  dated  Oct.  11,  1869,  with  sureties  other 
than  the  present  defendants,  and  a  certified  transcript  from  the 
books  of  the«  Treasury  Department  of  an  adjustment  of  his 
accounts  as  such  collector,  ui^der  that  appointment,  from  Nov. 
4,  1869,  to  March  28,  1870,  showing  a  balance  due  from  him 
to  the  United  States,  ^^transferred  to  himself  as  his  own  succes- 
sor," of  $4,027.52,  and  with  which  he  is  charged  in  the  next 
adjustment  under  the  bond  sued  on,  dated  March  29,  1870 ; 
and  in  which,  also,  he  is  credited  \vith  $13,050.17,  as  ^*-  amount 
of  taxes  on  lists  transferred  to  himself  as  collector  under  sec- 
ond bond,''  and  with  $18,456.18,  as  ^*  amount  of  stamps  trans- 
ferred to  himself  as  collector  under  second  bond,  viz.  tobacco 
98,098.88,  spirits  $5,327.25.''  To  the  introduction  of  these 
docnments  in  evidence  the  district  attorney  objected.  The 
objection  was  overruled,  the  evidence  was  admitted,  and  an 
exception  was  taken,  on  which  error  is  now  assigned  on  the 
part  of  the  United  States. 

The  objection,  however,  cannot  be  sustained.  We  have 
already  stated  that  it  was  competent  for  the  defendants  to 
show,  in  their  own  exoneration,  that  the  balance  ^charged 
against  the  collector,  upon  the  adjustment  of  his  accounts,  dur- 
ing the  period  when  they  were  liable  for  his  defaults,  in  fact, 
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had  arisen  by  yirtae  of  some  default  occun*ing  dariDg  a  prior 
term.  For  that  purpose,  and  as  tending  to  prove  such  a  claim, 
it  was  competent  and  proper  to  show  that  credits  had  been 
given  to  him,  on 'a  prior  account,  that  belonged  to  subsequent 
ones,  and  that  he  had  been  debited  in  the  latter  with  items  im- 
properly transferred  from  previous  ones.  And  to  do  that,  the 
accounts,  in  which  these  charges  and  credits  appeared,  were 
manifestly  pertinent  and  material.  It  required,  of  course,  fur- 
ther evidence  to  show  the  impropriety  of  the  adjustment,  unless 
the  facts  appeared  on  the  face  of  the  papers,  as  they  did  not  in 
this  case ;  and  the  failure  to  follow  them  up,  with  such  further 
evidence,  might  have  been  a  su£Scient  ground,  when  the  de- 
fendants had  rested,  for  granting  a  motion  to  rule  out  the  tes- 
timony, or  for  an  instruction  to  the  jury  as  to  its  effect ;  but 
the  objection  would  not  prevail,  in  the  first  instance,  to  its 
introduction. 

We  find  no  error  in  the  record. 

Judgwtnt  nffitvuei* 


S  HELTON  V.  Van  Klkeck. 

1.  The  onlj  questions  open  for  examination  on  a  bill  of  reriew  for  errors  of  law 

appearing  on  the  face  of  the  record  are  such  as  arise  on  the  pleadings,  pro- 
ceedings, and  decree,  without  reference  to  the  evidence  in  the  cause. 

2.  The  truth  of  matters  of  fact  alleged  in  such  a  bill  is  not  admitted  bjr  a 

demurrer  thereto,  if  thej  are  inconsistent  with  the  decree. 

3.  Where  the  decree  in  a  foreclosure  suit  adjudged  the  sale  of  the  mortgaged 

lands,  tlie  alleged  new  matter  discoyered,  if  it  relates  to  the  proceeding  in 
selling  them,  can  hare  no  effect  on  the  decree. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Van  Kleeck  filed  his  bill,  Nov.  18, 1877,  against  Shelton  and 
others,  praying  for  the  foreclosure  of  a  deed  of  trust  in  the 
nature  of  a  mortgage  upoil  certain  lands  in  Illinois,  executed 
by  Shelton  and  wife,  Sept.  21, 1872,  to  secure  the  payment  to 
Van  Kleeck  of  the  sum  of  $9,000.  Shelton  and  wife  answered. 
Elizabeth  Blue  filed  a  separate  answer,  setting  up,  among  other 
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defences,  usury,  partial  payment  of  the  mortgage  debt,  and  in- 
sisting that  other  land  should  be  subjected  to  the  payment  of  a 
part  of  the  amount  claimed  in  the  bill.  All  the  other  defend- 
ants failed  to  answer,  and  the  cause  was  referi*ed  to  a  master, 
who  submitted  his  report  April  28,  1879.  Exceptions  were 
taken  thereto,  and  overruled.  Upon  final  hearing,  a  decree  was 
rendered,  declaring  that  $12,667.25  was  due  to  Van  Kleeck, 
and  ordering  a  sale  of  the  lands  by  a  master.  He  sold  them 
Sept.  30, 1879,  and  on  the  10th  of  the  following  month  he  re- 
ported the  sale.  No  exceptions  were  filed,  and  it  was  confirmed 
by  an  order  entered  the  15th  of  December,  1880.  On  the 
31st  of  that  month  Shelton  entered  a  motion  to  set  aside  the 
sale.  The  motion  was  overruled,  ito  which  an  exception  was 
taken  and  an  appeal  allowed.  The  master  executed  a  deed  to 
Van  Kleeck,  vrho  was  thereupon  put  in  possession  of  the  prem- 
ises by  the  marshal. 

Shelton  and  wife  then  filed  this  bill  of  review,  in  which  they 
set  out  the  pleadings  in  the  original  suit,  and  the  decree  there 
rendered,  and  specify  the  following  errors  as  appearing  upon 
the  face  of  the  record  :  — 

1.  At  the  time  of  rendering  the  decree  the  indebtedness  of 
the  petitioners  to  Yan  Kleeck  did  not  exceed  the  sum  of  $4,000, 
and  the  amount  decreed  is  unjust,  oppressive,  and  inequitable. 
2.  The  amount  of  the  decree  is  unjust,  exorbitant,  and  a  great 
oppression  on  your  petitioners.  3.  The  decree  is  not  consistent 
with  the  evidence  in  the  case,  and  is  contrary  thereto.  4.  The 
decree  is  usurious, — large  usurious  interest,  to  wit,  about  $5,000, 
being  duly  incorporated  in  and  forming  part  of  the  amount  for 
which  it  was  rendered.  5.  The  decree  nnjustly  and  oppres- 
sively discriminates  against  the  petitioners,  by  arbitrarily  pro- 
viding that  their  homestead  be  first  sold,  thereby  exposing  it  to 
sacrifice,  and  that  the  farm  and  homestead  of  Elizabeth  Blue 
shall  not  be  sold  for  more  than  $4,000,  thereby  arbitrarily  com- 
pelling a  sale  of  the  petitioners'  homestead  for  $8,667.25  and 
the  costs  of  sale.  6.  The  decree  does  not  determine  the  rights 
or  interests  of  any  of  the  defendants- except  your  petitioners  and 
said  Elizabeth  Blue.  7.  The  decree  was  only  entered  against 
a  part  of  the  defendants,  leaving  the  suit  still  pending  as  to  the 
others.     8.   The  decree  is  contradictory,  and  shows  that  the 
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same  defendants  made  default,  and  answered  the  bill  and  de- 
fended at  the  same  time.  9.  The  decree  is  against  the  law, 
and  contains  divers  other  errors  and  imperfections. 

The  bill  then  alleges  that  since  the  rendition  of  the  decree 
certain  new  matter  has  been  discovered.  It  is  sufficiently 
stated  in  the  opinion  of  the  court. 

>  A  demurrer  to  the  bill  was  sustained.     The  complainaats 
thereupon  appealed  here. 

Mr,  Charles  J.  Beattie  for  the  appellants, 
Mr.  John  L  Bennett  for  the  appellees. 

Mr.  Chi£F  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  only  questioiis  open  for  examination  on  a  bill  of  review 
for  error  of  law  appearing  on  the  face  of  the  record  are  such  .as 
arise  on  the  pleadings,  proceedings,  and  decree,  without  refer- 
ence to  the  evidence  in  the  cause.  This  has  been  many  tincies 
decided  in  this  court.  Whiting  t.  Bank  of  the  United  States^ 
13  Pet.  6  ;  Putnam  v.  Day,  22  Wall.  60 ;  Buffington  v.  Har- 
vey, 95  U.  S.  99  ;  Thompson  v.  Maxwell,  id.  391. 

A  demurrer  admits  only  such  facts  as  are  properly  pleaded. 
As  questions  of  fact  are  not  open  for  re-examination  on  a  bill 
of-  review  for  errors  in  law,  the  truth  of  any  fact  averred  in 
that  kind  of  a  bill  of  review  inconsistent  with  the  decree  is  not 
admitted  by  a  demurrer,  because  no  error  can  be  assigned  on 
such  a  fact,  and  it  is,  therefore,  not  properly  pleaded.  This 
disposes  of  the  first,  second,  third,  fourth,  and  fifth  specifica- 
tions of  error  presented  in  this  bill  of  review.  They  are  all 
errors  of  fact,  and  can  only  be  determined  by  a  reference  to  the 
evidence.  It  nowhere  appears  from  'Hhe  bill,  answer,  and 
other  pleadings,  together  with  the  decree," constituting. what 
Mr.  Justice  Story  said,  in  Whiting  v.  Bank  of  the  United  States^ 
supra,  ^^  is  properly  considered  as  the  record,"  that  there  was 
any  usury  in  the  case,  or  that  the  appellants  had  not  waived 
their  homestead  rights  as  alleged  in  the  bill. 

All  the  allegations  of  error  on  the  face  of  the  record  are 
equally  bad.  It  is  stated  in  the  decree  that  all  the  material 
averments  of  fact  in  the  bill  were  proved,  and  on  these  facts 
the  priority  of  the  lien  of  the  complainant  was  established. 
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All  the  issues  were  thus  disposed  of,  and  the  de.cree  was  in 
fayor  of  the  eomplainant  and  against  all  the  defendants.  The 
omission  of  the  name  of  McGregor  from  among  those  against 
whom  it  was  stated  in  the  decree  the  bill  was  taken  as  con- 
fessed,  is  unimportant.  If,  as  is  stated  in  the  brief  of  counsel 
for  the  appellant,  he  was  served  with  subpoena,  and  did  not 
plead,  answer,  or  demur  to  the  bill,  the  decree  was  in  fact  pro 
eo^fesso  as  to  him,  and  he  is  as  much  bound  as  if  he  had  been 
particularly  named. 

All  the  new  matter  alleged  to  have  been  discovered  relates 
to  the  proceedings  in  making  the  sale,  and  can  have  no  effect 
on  the  original  decree.  So  far  as  the  decree  confirming  the 
sale  is  concerned,  the  matter  is  not  new/  for  the  addition  to 
the  transcript,  filed'  by  consent,  shows  that  all  the  affidavits 
now  relied  on  to  establish  the  new  facts  were  actually  read  in 
evidence  on  the  hearing  of  a  motion,  made  before  the  confirma- 
tion, to  set  aside  the  sale.  These  affidavits  cannot  be  consid* 
ered  on  a  bill  of  review  to  reverse  the  decree  of  confirmation 
for  errors  appearing  on  the  face  of  the  record,  because  as  evi- 
dence  they  form  no  part  of  the  record  which  can  be  looked 
into  on  such  a  review.  But,  as  part  of  the  exhibits  annexed 
to  a  bill  of  review  for  alleged  discovery  of  new  matter,  they 
may. be  referred  to  for  the  purpose  of  determining  whether, 
upon  the  showing  of  the  complainant  in  review,  the  matter  al- 
leged to  be  new  first  came  to  his  knowledge  after  the  time 
when  it  could  have  been  made  use  of  at  the  original  hearing. 

This  disposes  of  the  case ;  and  the  decree  dismissing  the  bill 

of  review  is 

Affirmed. 


536  United  States  v.  Denvib.  [Sup.  Ct 


United  States  v.  Denvib. 

An  officer  charged  with  the  diBbnreement  of  public  moneys  is  not  liable  for  Inter- 
est thereon,  if  he  has  not  converted  them  to  his  own  use,  nor  neglected  to  dis- 
burse them  pursuant  to  law,  nor,  when  thereunto  required,  failed  to  account 
for  or  transfer  them. 

Ebbob  to  the  Circait  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

The  Solicitor' General  for  the  United  States. 
There  was  no  opposing  counsel. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

The  United  States  recovered  a  judgment  in  the  court  below 
against  Denvir,  on  a  bond  which  he,  as  surety,  had  given  for  the 
faithful  performance  by  David  F.  Power  of  all  his  duties  as 
acting  assistant  paymaster  in  the  navy  of  the  United  States. 
There  was  no  service  on  Power,  nor  was  an  appearance  entered 
for  him.  No  defence  by  Denvir  having  been  made,  judgment 
was  rendered  for  the  sum  of  money  found  to  be  in  the  hands 
of  the  paymaster,  with  interest  from  the  service  of  the  writ  in 
this  suit,  in  March,  1875.  The  United  States  asserted  a  right 
to  interest  from  the  date  of  the  last  receipt  of  money  by  the 
paymaster,  namely,  August,  1865,  and  excepted  because  the 
court  overruled  this  proposition. 

No  evidence  was  given  of  any  demand  on  the  paymaster,  or 
any  refusal  to  pay  or  transfer  the  fund  in  his  hands,  or  to  com- 
ply with  any  lawful  order  on  the  subject. 

Though  the  condition  of  the  bond  is  not  exactly  the  same  as 
in  the  case  of  United  Statet  v.  OurtiSy  100  U.  S.  119,  the  prin- 
ciple of  that  case  must  control  this. 

That  principle  is  that  where  an  officer  of  the  government  has 
money  committed  to  his  charge,  with  the  duty  of  disbursing  or 
paying  it  out  as  occasion  may  arise,  he  cannot  be  charged  with 
interest  on  such  money  until  it  is  shown  that  he  has  failed  to 
pay  when  such  occasion  required  him  to  do  so,  or  has  failed  to 
account  when  required  by  the  government,  or  to  pay  over  or 
transfer  the  money  on  some  lawful  order. 
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"^he  mere  proof  that  the  money  was  I'eceived  by  him  raises 
no  obligation  to  pay  interest  in  the  absence  of  some  evidence  of 
conversion  or  some  refusal  to  respond  to  a  lawful  require- 
ment. 

The  obvious  reason  for  this  is  that  the  government  places 

the  money  in  the  hands  of  this  class  of  ofiBcers,  and  all  others 

who  are  disbursing  officers,  that  it  may  remain  there  until 

needed  for  use  in  the  line  of  that  officer's  duty ;  and  until  that 

duty  requires  such  payment,  or  a  return  of  the  money  to  the 

proper  department  of  the  government,  he  is  in  no  default,  and 

cannot  be  required  to  pay  interest. 

Judgment  affirmed, 

NoTB.— r^ittW  States  y.  Knowiei,  error  to  the  same  court  as  the  preceding 
case,  was  submitted  at  the  same  time  for  the  United  States  by  The  Solicitor' 
General, 

Mb.  Justicb  Miller,  who  deliyered  the  opinion  of  the  court,  remarked,  that 
this  case  differed  from  that  onlj  in  the  circumstance  that  it  was  a  suit  on  the 
bond  of  a  military  storekeeper  in  tlie  army,  and  the  amount  found  due  had 
reference  to  property  as  well  as  money. 

The  same  question  as  to  interest  was  raised,  and  the  court,  on  the  ground 
that  no  demand  had  been  made  until  the  service  of  the  writ,  only  allowed  inter- 
est from  that  date. 

Tliough,  in  the  case  of  personal  property  and,  indeed,  of  money  so  held,  proof 

of  a  conyersion  might  justify  interest  from  the  date  of  such  conversion,  there 

was  no  evidence  in  this  case  of  such  conversion  or  of  an  earlier  d<:mand  than 

that  made  by  theaervioe  of  the  writ. 

Judgment  affirmed. 


DflTUOiT  t;.  Dean. 

A  stockholder  of  a  corporation,  in  order  to  protect  its  rights  and  property  against 
the  tlureatened  action  of  a  third  party,  filed  his  bill  against  the  latter  and  the 
corporation,  alleging,  inter  alia,  that  the  directors,  although  thereunto  requested, 
had  neglected  and  refused  to  institute  proceedings.  Held,  that  he  must  show 
a  clear  case  of  such  absolute  and  unjustifiable  neglect  and  refusal  of  the  direc- 
tors to  act  as  would  lead  to  his  irreparable  injury,  should  he  not  be  permitted 
to  bring  the  suit.  Hatoet  v.  Oakland,  104  U.  S.  450,  cited  upon  this  point  and 
approved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mir,  Henry  M.  Duffield  for  the  appellant. 
Mr.  George  Ticknor  Curtis^  Mr.  Edward  N.  Diekerwn^  and 
Mr,  E.  W.  Meddaugh  for  the  appellees. 

Mb.  Justice  Field  delivered  the  opinion  ot  the  court 
In  December,  1871,  the  Mutual  Gas-Light  Company  of  De- 
troit was  created  a  corporation  under  a  general  law  of  Michigan, 
for  the  purpose  of  manufacturing,  selling,  and  furnishing  gas 
for  consumption  in  Detroit.  The  proposed  corporators  had 
previously  made  application  to  the  common  council  to  author* 
ize  the  corporation,  when  formed,  to  lay  gas-pipes,  mains, 
conductors,  and  service-pipes  in  the  avenues,  ^  streets,  lanes, 
highways,  alleys,  public  parks,  and  squares  throughout  the 
city ;  and  obtained  the  passage  of  an  ordinance  granting  per- 
mission to  the  company  to  lay  the  pipes,  subject,  however,  to 
certain  conditions.  Power  was  conferi'ed  by  law  upon  the 
city  authorities  to  grant  the  permission  *^  upon  such  reasonable 
regulations  as  they  might  prescribe ; "  and  they  provided  that 
the  permission  should  cease  if  the  company  should,  at  any 
time,  combine  with  any  other  company  concerning  rates  to  be 
charged  for  gas  either  to  the  city  or  to  private  consumera ;  and 
that  the  company  should  not  sell  its  property,  franchises,  or 
privileges  to  any  other  gas-light  company,  under  the  penalty  of 
a  forfeiture  of  its  works  to  the  city.  The  company  accepted 
the  terms  of  the  ordinance ;  erected  its  manufacturing  works  in 
the  township  of  Hamtranck,  just  beyond  the  boundary  of  the 
city ;  lafd  mains  and  service-pipes  in  the  streets,  and  in  Novem- 
ber, 1872,  commenced  distributing  and  supplying  gas  to  private 
consumers  and  to  the  city,  and  continued  to  do  so  up  to  the 
time  this  suit  was  commenced. 

During  this  period,  and  previously,  another  corporation, 
known  as  The  Detroit  Gcis-Light  Company,  was  in  existence, 
and  was  also  supplying  gas  to  private  consumers  and  the  city. 
In  June,  1877,  the  two  companies  entered  into  an  agreement 
to  divide  the  city  between  them,  one  to  take  the  part  lying 
easterly  of  the  middle  of  Woodward  Avenue,  and  the  other  the 
part  lying  westerly  of  it,  each  to  transfer  to  the  other  its  prop* 
erty  situated  in  the  portion  of  the  other,  and  each  stipulating 
not  to  lay  mains  or  to  supply  gas  in  the  portion  of  the  other. 
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reserving,  however,  the  right  to  fulfil  all  obligations  restin*? 
upon  it  with  respect  to  any  portion  of  the  city.  The  difference 
in  the  value  of  the  property  exchanged  was  $140,000  in  favor 
of  the  old  company,  and  this  sum  the  new  company  agreed  to 

pay.. 

The  common  council,  deeming  this  division  of  the  city,  and 
other  things  done  or  omitted  by  the  company,  to  constitute  a 
breach  of  the  conditions  upon  which  permission  to  lay  its 
pipes  in  the  streets  had  been  granted,  passed,  on  the  14th  of 
December,  1877,  an  ordinance  repealing  the  previous  one, 
reciting  as  reasons  for  it  that  the  company  had  not  built  its 
gas-works  in  the  city  of  Detroit,  but  in  the  township  of  Ham- 
tranck ;  that  it  had  entered  into  an  agreement  with  the  De- 
troit Gas-Light  Company  to  divide  the  territoiy  of  Detroit 
between  them  for  the  supply  of  gas  ;  and  that  it  had  refused  to 
lay  mains  in  streets  on  petition  of  owners  or  occupants  of 
buildings  for  a  supply  of  gas. 

The  repealing  ordinance  declared  that  the  company  had  thus 
forfeited  its  gas-pipes,  mains,  conductors,  and  service-pipes 
lying  within  the  avenues,  streets,  lanes,  highways,  alleys,  pub* 
lie  parks,  and  squares  of  the  city,  and  all  other  property  situ- 
ated within  its  limits;  and  that  the  title  to  the  whole  bad 
vested  in  the  city  of  Detroit.  It  therefore  directed  the  comp- 
troller to  assume  possession  and  control  of  the  same  and  to 
serve  a  cqpy  of  the  ordinance  upon  the  company.  To  restrain 
the  enforcement  of  this  ordinance  and  protect  the  rights  and 
property  of  the  company  the  present  suit  was  commenced 
by  the  complainant,  a  citizen  of  New  York.  The  company 
had  expended  large  sums  of  money  in  the  construction  of  its 
works,  and  created  for  that  purpose  a  debt,  represented  by 
bonds  secured  by  mortgage  upon  its  property,  which,  with 
interest,  amounted  to  $650,000.  There  was,  therefore,  an 
urgent  necessity  for  legal  proceedings  to  stop  the  seizure  of 
the  property.  There  were  only  three  directors  of  the  com- 
pany, two  of  them  residents  of  Detroit  and  one  of  New 
York ;  and  as  the  company  could  not  maintain  a  suit  in 
the  Federal  court  against  the  city,  they  devised  such  a  case 
of  refusal  on  their  part  to  take  the  necessary  legal  proceed- 
ings to  protect  the  property  and  rights  of  the  company  as  to 
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give  jurisdiction  to  the  Federal  court  of  a  suit  brought  for  that 
purpose  by  the  non-resident  director  and  stockholder.  The 
three  directors  discussed  the  matter  among  themselves.  The 
president  represents  himself  to  have  been  very  belligerent  in 
his  disposition.  According  to  his  statement,  he  professed  not 
to  want  any  legal  proceedings  taken.  He  proposed  to  settle 
the  matter  by  force,  and  if  any  man  attempted  to  take  the 
property,  to  shoot  him  on  the  spot.  His  feelings  on  the  sub- 
ject must  have  been  very  intense,  for  more  than  two  months 
afterwards  he  testified  under  oath  that  he  would  ^^  most  assur- 
edly '*  have  shot  any  man  who  meddled  with  him  *^  as  quick 
as  wink;"  as  quick  as  he  would  have  shot  a  burglar  in  his 
house  at  midnight.  Dean,  the  complainant,  another  director, 
favored  more  pacific  methods  ;  he  desired  legal  proceedings  to 
be  instituted.  The  third  director,  Meddaugh,  was  similarly 
disposed.  He  was  a  member  of  the  bar  of  Michigan,  and  acting 
as  one  of  the  attorneys  of  the  company.  He  favored  legal 
proceedings,  but  expressed  a  want  of  confidence  in  the  local 
tribunals  of  the  State  by  reason  of  the  then  excited  condition 
of  the  public  mind ;  he  desired  to  get  into  the  Federal  court, 
and  so  he  resolved  to  object  to  a  suit  in  the  State  courts.  ^  A 
meeting  of  the  directors  was  thereupon  improvised  in  his 
office  to  carry  out  the  course  resolved  upon.  Dean  then  asked 
that  the  officers  of  the  company  be  instructed  to  protect  its 
property  and  rights  from  the  execution  of  the  threat  contained 
in  the  repealing  ordinance  of  the  city,  and  for  that  purpose  to 
bring  suit  in  the  proper  court.  The  matter  being  discussed,  it 
was  resolved,  "That  the  company,  convinced  of  the  improb- 
ability of  obtaining  redress  or  justice  in  the  local  courts,  which 
would  be  its  only  recourse,  in  the  present  excited  condition  of 
the  public  mind  —  the  press  of  the  city  having,  for  some  time 
past,  continually  aggravated  public  feeling  by  exaggeration  and 
falsehood  —  cannot  prudently  enter  into  a  litigation  with  the 
city,  and  that  no  such  attempt  on  its  part  would  now  be  made." 
Dean  voted  against  the  resolution,  the  other  two  directors  in 
favor  of  it.  The  resolution  having  passed.  Dean,  on  the  fol- 
lowing day,  commenced  the  present  suit,  alleging  the  refusal 
of  the  directors  to  institute  proceedings  in  the  name  of  the 
company.     The  bill  was  read  in  the  presence  of  the  three 
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directors,  and  one  of  them,  Meddaagb,  acted  as  a  solicitor  in 
the  case. 

It  is  impossible  to  read  the  testimony  of  the  president  con- 
tained in  the  record,  with  his  hesitating  and  evasive  answers  to 
the  interrogatories  of  counsel,  and  not  be  convinced  that  the 
refusal,  which  constituted  the  basis  of  the  present  suit,  was 
made  for  the  express  purpose  of  enabling  a  suit  to  be  brought 
in  the  Federal  court,  and  that  no  such  refusal  would  have  been 
given  if  that  result  had  not  been  desired.  It  was  an  attempt 
to  get  into  the  Federal  court  upon  a  pretence,  that  justice  was 
impossible  in  the  State  courts,  owing  to  the  excited  condition 
of  the  public  mind.  .The  only  party  who  could  seek;  redress  in 
a  Federal  court,  by  reason  of  his  citizenship,  was  willing  to 
trust  the  local  courts ;  and  if  a  determination  had  not  existed 
to  force  the  controversy  away  from  them,  we  have  no  doubt 
that  the  other  directors  would  readily  have  agreed  with  him. 
The  refusal  to  take  legal  pioceedings  in  the  local  courts  was  a 
mere  contrivance,  a  pretence,  the  result  of  a  collusive  arrange- 
ment to  create  for  one  of  the  directors  a  fictitious  ground  for 
Federal  jurisdiction.  The  case  comes,  therefore,  within  the 
purview,  if  not  the  letter,  of  the  provisions  of  sect.  5  of  the  act 
of  March  8, 1875,  c.  137,  defining  the  jurisdiction  of  the  Cir- 
cuit Courts  of  the  United  States.  That  section  declares: 
^'  That  if,  in  any  suit  commenced  in  a  Circuit  Court  or  removed 
from  a  State  court  to  a  Circuit  Court  of  the  United  States,  it 
shall  appear  to  the  satisfaction  of  said  Circuit  Court,  at  any 
time  after  such  suit  has  been  brought  or  removed  thereto,  that 
such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  of  said  Circuit 
Court,  or  that  the  parties  to  said  suit  have  been  improperly  or 
coUusively  made  or  joined,  either  as  plaintiffs  or  defendants, 
for  the  purpose  of  creating  a  case  cognizable  oi  removable 
under  this  act,  the  Circuit  Court  sh^l  proceed  no  further 
therein,  but  shall  dismiss  the  suit  or  remand  it  to  the  court 
from  which  it  was  removed,  as  justice  may  require." 

A  single  stockholder  in  a  corporation  has  undoubtedly  the 
same  right  to  institute  legal  proceedings  against  the  corporation 
for  the  protection  of  his  individual  rights  that  a  third  party, 
not  a  stockholder,  possesses ;  but  when  he  resorts  to  such  pro- 
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ceedings,  to  protect,  not  simply  such  interests,  but  the  property 
and  rights  of  the  corporation  against  the  action  or  threatened 
action  of  third  parties,  thus  assuming  duties  properly  devolvbg 
upon  its  directors,  he  must  show  a  clear  breach  of  duty  on  their 
part  in  neglecting  or  refusing  to  act  in  the  matter,  amounting 
to  such  grossly  culpable  conduct  as  would  lead  to  irremediable 
loss  to  him  if  he  were  not  permitted  to  bring  the  matter  before 
the  courto.  And  such  neglect  and  refusal  must  not  be  simu- 
lated, but  real  and  persisted  in,  after  earnest  efforts  to  over- 
come it.  The  opinion  ip  the  case  of  Howes  v.  Oakland  is  full 
of  instruction  on  this  head,  and  to  it  we  refer  for  a  statement 
of  the  law ;  we  can  add  nothing  to  its  cogent  reasoning.  104 
U.  S.  450. 

The  decree  of  the  court  below*  must  be  reversed,  and  the  case 
remanded  with  directions  to  dismiss  the  bill,  without  prejudice 

to  ft  suit  in  the  State  courts ;  and  it  is 

Sit?  ordered. 


Miller  v.  Lancaster  Bank. 

Where  a  party  snes  out  a  writ  of  error  to  a  State  court,  this  court  has  no  Juiu- 
diction  to  re-examine  the  judgment  or  the  decree,  although  it  be  adverse  to 
the  Federal  right,  if  he  aet  up  and  claimed  the  right,  not  for  himself,  but  for  a 
party  in  whose  title  he  had  no  interest. 

• 

Motion  to  dismiss  a  writ  of  error  to  tho  Court  of  Appeals  of 
the  State  of  Kentucky. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr,  Richard  T.  Merrick  and  Mr,  Martin  F.  Morris  in  sup- 
port of  the  motion. 

Mr.  Philip  Phillips  and  Mr,  W.  SalUtt  Phillips  in  opposi- 
tion thereto. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

From  this  record  it  appears  that  one  S.  W.  Miller,  being 
insolvent,  made  an  assignment  of  his  property  to  M.  J.  Durham, 
trustee,  for  the  benefit  of  his  creditors.    The  trustee  afterwards 
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instituted  a  suit  in  the  Boyle  Circuit  Court  of  Kentucky  to 
enfoipe  his  trust.  To  this  suit  S.  D.  Miller  and  E.  B.  Miller, 
two  of  the  present  appellants,  were  parties ;  and  in  due  coui-se 
of  proceeding  a  decree  was  entered  for  the  sale  of  the  assigned 
property.  In  this  decree  it  appears  that  S.  D.  Miller  and  E. 
B.  Miller,  who  were  then  in  possession  of  part  of  the  premises 
under  a  lease,  were  permitted  to  hold  until  the  Slst  of  Decem- 
ber, 1880,  but  it  was  added :  ''  Said  S.  D.  Miller  and  Ed.  B. 
Miller  agree  to  give  said  trustee  the  full,  entire,  and  peaceable 
possession  of  the  house  and  lands  they  use  and  occupy,  on  or 
before  the  thirty-first  day  of  December  next,  and  on  their  fail- 
ure BO  to  do,  the  trustee,  Durham,  may  have  a  writ  of  habere 
facias  possessionem  against  each  of  them,  and  the  clerk  of  this 
court  is  hereby  directed  to  issue  the  same." 

Under  this  decree  the  property  now  in  question  was  sold  and 
duly  conveyed  to  the  First  National  Bank  of  Danville.  The 
Danville  Bank  afterwards  sold  and  conveyed  the  property  to 
the  National  Bank  of  Lancaster,  a  bank  organized  under  the 
national  banking  law.  Tit.  LXII.,  Revised  Statutes.  After 
these  conveyances  were  made  a  writ  was  applied  for,  under  the 
decree,  in  behalf  of  the  Lancaster  Bank,  and  issued  to  John 
Meyer,  sheriff  of  the  county,  commanding  him  to  take  the  pos- 
session of  the  property  from  S.  D.  Miller  and  E.  B.  Miller,  and 
deliver  it  to  Durham,  the  trustee.  Thereupon  S.  D.  Miller,  E. 
B.  Miller,  and  John  W.  Miller,  the  last  of  whom  had  in  some 
way  got  into  the  possession  of  the  property  after  the  decree, 
filed  a  petition  in  the  Boyle  Circuit  Court  against  the  Lancas- 
ter Bank  and  the  sheriff,  to  enjoin  the  execution  of  the  writ, 
on  the  ground  that  it  was  issued  without  authority  and  was 
Toid.  In  this  petition  it  was  alleged  that  the  Lancaster  Bank 
had  no  power  under  its  charter  to  take  and  hold  the  property, 
and  that  consequently  the  deed  to  it  was  inoperative  and  void. 
There  were  also  allegations  of  irregularity  in  the  form  of 
the  writ,  and  that  since  the  decree  Durham,  the  trustee,  had 
sold  and  conveyed  the  property  to  the  Danville  Bank.  To  this 
petition  the  Lancaster  Bank  filed  an  answer  and  counter-claim. 
In  the  counter-claim  the  bank  set  up  its  title  through  the  sale 
under  the  decree.  The  prayer  was  that  the  petition  of  the 
plaintiffs  be  dismissed  and  u  judgment  rendered  for  the  recovery 
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of  possession.  Upon  the  hearing  the  writ  which  had  been  issued 
was  set  aside  for  irregularity,  but  a  new  writ  was  awarded  the 
bank.  From  a  judgment  to  that  effect  an  appeal  was  taken  to 
the  Court  of  Appeals  of  Kentucky,  wher^  the  judgment  was 
affirmed.  To  reverse  this  judgment  of  affirmance  the  present 
writ  of  error  was  brought. 

Our  jurisdiction  depends  on  the  question  whether  the  plain- 
tiffs in  error  have  been  denied  by  the  judgment  below  any 
^^  title,  right,  privilege,  or  immunity  specially  set  up  or  claimed" 
under  the  banking  act.  As  early  as  1809  it  was  held  by  this 
.""ourt  in  Omngs  y.  Norwood's  Lessee^  5  Cranch,  344,  that  in 
order  to  give  us  jurisdiction  in  this  class  of  cases  the  right, 
title,  or  immunity  which  is  denied  must  grow  out  of  the  Con- 
stitution, or  a  treaty  or  statute  of  the  United  States  relied  on. 
Under  this  rule  jurisdiction  was  not  taken  in  that  case,  although 
it  was  an  action  of  ejectment  by  Norwood's  lessee,  and  the  rec- 
ord showed  that  an  effort  was  made  to  defeat  the  recovery 
because  of  an  outstanding  title  in  a  third  person  adyerse  to 
Norwood  and  protected  by  a  treaty.  Mr.  Chief  Justice  Mar- 
shall, in  speaking  for  the  coui*t,  said :  **  Whenever  a  right 
grows  out  of,  or  is  protected  by,  a  treaty,  it  ia  sanctioned 
against  all  the  laws  and  judicial  decisions  of  the  States ;  and 
whoever  may  have  this  right  is  to  be  protected.  But  if  the 
person's  title  is  not  affected  by  the  treaty,  or  if  he  claims 
nothing  under  a  treaty,  his  title  cannot  be  protected  by  the 
treaty."  The  principle  thus  announced  has  been  recognized  in 
many  cases  since.  Montgomery  y.  Hernandez^  12  Wheat.  129; 
Sanderson  y.  Tennessee^  10  How.  811 ;  Wynn  y.  Morris^  20  ii 
3 ;  Hale  v.  Oaine$,  22  id.  144 ;  Verden  v.  Coleman^  1  Black, 
472 ;  Long  y.  Converse^  91  U.  S.  105.  Henderson  y.  Tennessee^ 
like  Ofvings  v.  Norwoods  Lessee^  was  an  action  of  ejectment, 
and  the  effort  was  to  defeat  the  recovery  by  showing  an  out- 
standing title  in  a  third  person  under  a  treaty  with  which  the 
party  in  possession  did  not  connect  himself;  but  the  jurbdiction 
was  denied,  Mr.  Chief  Justice  Taney  saying,  in  the  opinion: 
^^  The  right  to  make  this  defence  is  not  derived  from  the  trea- 
ties, nor  from  any  authority  exercised  under  the  general  govern- 
ment. It  is  given  by  the  laws  of  the  State,  which  provide 
that  the  defendant  in  ejectment  may  set  up  title  in  a  stranger 
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in  bar  of  the  action.  It  is  true  the  title  set  up  in  this  case  was 
claimed  under  a  treaty.  But  tc  give  jurisdiction  to  this  court 
the  party  must  claim  the  right  for  himself,  and  not  for  a  third 
person  in  whose  title  he  has  no  interest.''  And  in  Hale  v. 
Q-aines  it  was  said :  ^  The  plaintiff  in  error  must  claim  (for 
himself)  some  title,  right,  privilege,  or  exemption  under  an  act 
of  Congress,  &c.,  and  the  decision  must  be  against  his  claim  to 
give  this  court  jurisdiction.  Setting  up  a  title  in  the  United 
States  by  way  of  defence  is  not  claiming  a  personal  interest  af- 
fecting the  subject  in  litigation." 

In  our  opinion  these  cases  are  conclusive  of  the  present 
motion.  The  plaintiffs  in  error  set  up  no  title  against  the 
bank.  In  effect,  they  seek  to  prevent  the  issue  of  an  execution 
on  a  judgment  against  them,  or  those  under  whom  they  claim, 
because,  as  between  the  Danville  Bank  and  the  Lancaster 
Bank,  a  conveyance  made  by  the  Danville  Bank  of  the  prop- 
erty to  be  delivered  under  the  execution  is  inoperative  on 
account  of  the  provisions  of  the  banking  law  What  was  done 
between  the  two  banks  had  no  effect  on  the  title  of  the  parties 
in  possession,  and  it  was  a  matter  of  no  importance  to  them 
whether  the  execution  issued  on  the  application  of  the  one  or 
the  other.  Clearly,  therefore,  the  plaintiffs  in  error  occupy  no 
other  position  than  that  of  parties  setting  up  title  in  the 
Danville  Bank  by  way  of  defence,  and  that  is  not  claiming 
for  themselves  any  title,  right,  privilege,  or  immunity  given  by 

the  law. 

Motion  granted. 

Mb.  Justice  Miller  took  no  part  in  the  decision  of  this 
case. 


▼OL.  XTI.  86 
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Pierce  v.  Indsbth. 

\.  Judicial  notice  is  taken  of  the  seal  of  a  notary  public,  and  such  seal,  imprened 
upon  either  the  paper  or  the  wax  thereunto  attached,  entitles  his  oertiflcste 
of  protest  to  full  faith  and  credit  So  held,  wliere,  in  an  action  against  the 
drawer  of  a  foreign  bill  of  exchange  payable  In  Norway,  such  a  certificate 
made  in  tliat  country  was,  when  put  in  evidence  by  the  payee,  accepted  u 
proof  of  tlie  presentment  and  non-payment  of  the  bill. 

2.  The  question  as  to  whether  the  presentment  was  made  in  due  time  is  .dete^ 

mined  by  the  law  of  the  place  where  the  bill  is  payable. 

3.  The  deposition  of  a  lawyer  of  Norway,  to  the  effect  tliat  the  holder  of  soch  a 

bill  payable  there  at  sight  is  allowed  a  year  after  its  date  within  which  to 
present  it  for  payment,  was,  by  the  court  below,  properly  admitted  under  tlie 
statute  of  Minnesota,  which  provides  that  the  existence,  tenor,  and  effect  of 
all  foreign  laws  may  be  proved  by  parol  evidence,  but  that  the  court  mtj, 
in  its  discretion,  when  the  law  in  question  is  contained  in  a  written  statute, 
reject  such  evidence,  unless  it  be  accompanied  by  a  copy  thereof. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

This  is  an  action  by  the  plaintiff  in  the  court  below,  Ole  A. 

Indseth,  against  the  defendants,  composing  the  firm  of  Pierce, 

Simmons,  &  Co.,  on  a  foreign  bill  of  exchange,  payable  at  sight 

to  his  order,  drawn  by  them  at  Redwing,  in  Minnesota,  on  the 

•  Christiania  Bank,  in  Norway,  which  is  as  follows :  — 

^^Mcchahge  15,441  ^^  kroner  per  stamp  2c 

'^  Pierce,  Simmons,  Sb  Co.,  Bankers, 
♦'  Red  Wing,  Minnesota,  February  1, 1877. 
'^  At  sight  of  this  original  of  exchange  (duplicate  unpaid)  pay  to 
the  order  of  O.  A.  Indseth  fifteen  thousand  four  hundred  and  forty- 
one  ^^  kroner,  value  received,  and  charge  same  to  account  of  Sk. 
P.  I.  &  Co.,  Chicago,  as  per  advice  firom  them. 

^<  Pierce,  Simmons,  A  Co. 
*'  To  Christiania  Bank  of  Kredit  Eassb,  Christiania,  Norway." 

The  value  of  these  kroners  in  our  money  was  $4,469.35. 

Indseth  resided  at  the  time  near  Eidsvold,  in  Norway,  and 
the  bill  was  purchased  by  his  agent  in  Minnesota,  who  for- 
warded it  to  him.  He  received  it  Feb.  27,  1877,  and  retained 
it  in  his  possession  until  April  12  following,  when  he  presented 
it  to  the  bank  for  payment,  which  was  refused.  He  then 
caused  the  hill  to  be  protested  by  a  notary  of  Norway  for  non- 
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payment  The  drawers  were  notified  of  its  non-payment  by 
letter  from  the  plaintiff,  which  they  received  at  Red  Wing  as 
early  as  May  15,  1877,  and  also  by  the  original  certificate  of. 
protest  of  the  notary,  which,  with  a  translation,  was,  at  that 
time,  shown  to  one  of  them  by  the  agent  of  the  plaintiff,  to 
whom  the  document  was  sent  for  that  purpose. 

It  appears  from  the  findings  of  the  court  below  that  the 
drawers  had  no  money  to  their  credit  with  the  Christiania 
Bank  when  the  bill  was  drawn,  but  depended  for  its  acceptance 
and  payment  upon  advices  to  the  bank  by  Skow,  Peterson, 
Isberg,  &  Co.,  bankers,  at  Chicago.  That  firm  failed,  and  made 
an  assignment  on  the  21st  of  March,  1877.  It  had,  however, 
from  February  28  to  that  date,  inclusive,  to  its  credit  with  the 
bank,  money  sufficient  to  pay  the  bill ;  but  no  portion  of  it  had 
been  set  apart  for  that  purpose,  and  it  has  been  since  paid  to 
the  assignee  of  the  firm.  On  the  15th  of  February,  1877,  the 
drawers  wrote  to  the  payee  a  letter  stating  that,  fearing  their 
draft  might  not  be  paid,  they  had  caused  a  cable  despiitch  to 
be  sent  to  Christiania  directing  payment ;  but  there  was  no  evi- 
dence that  the  bank  received  such  a  despatch,  if  sent,  or  gave 
them  any  credit  on  it. 

Eidsvold,  at  or  near  which  the  plaintiff  resided,  is  distant 
about  fifty  miles  from  Christiania,  the  place  where  the  bank 
was  situated,  and  between  them  there  was  daily  communica- 
tion by  mail  and  by  railway. 

In  proof  of  the  presentment  of  the  bill  to  the  bank  and  the 
latter*s  refusal  to  pay  the  same,  a  copy  of  the  notary's  certifi- 
cate of  protest  was  given  in  evidence  by  the  plaintiff,  the  de- 
fendants having  stipulated  for  the  admission  of  a  copy  with  the 
like  effect  as  the  original,  which  was  needed  elsewhere.  Sub- 
sequently the  defendants  themselves  produced  the  original, 
for  the  purpose  of  showing  its  character,  insisting,  at  the  time, 
that  it  had  no  authenticity  as  the  act  of  the  notary,  and  was 
not,  therefore,  competent  evidence  of  the  presentation  and  non- 
payment of  the  bill. 

To  meet  the  objection  of  unnecessary  delay  in  presenting 
the  bill,  the  plaintiff  gave  in  evidence,  against  the  objection 
of  the  defendants,  the  deposition  of  a  lawyer  of  Norway  as  to 
the  law  of  that  country  respecting  the  presentation  of  bills  of 
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exchange  for  payment.  Exception  was  taken  to  the  raling  of 
the  court  in  its  admission.  It  appeared,  frOm  the  deposition, 
that  by  the  law  of  Norway  the  holder  of  a  foreign  bill  of  ex- 
change, payable  at  sight,  is  allowed  a  year  after  its  date  within 
which  to  present  it  to  the  drawee  for  payment ;  and  that  the 
drawer  is  not  relieved  from  liability,  if  the  presentation  be  not 
made  within,  the  year,  unless  he  can  prove  that  owing  to  the 
delay  he  has  suffered  a  loss  in  his  accounts  with  the  drawee. 

Evidence  was  offered  by  the  defendants  to  show  that  the 
plaintiff,  himself,  had  admitted  his  negligence  in  presenting  the 
bill ;  but  on  objection  of  counsel  it  was  excluded,  to  which  rul- 
ing an  exception  was  taken. 

The  court  found  in  favor  of  the  plaintiff  for  the  full  amount 
of  the  bill ;  and  judgment  having  been  entered  on  the  finding, 
the  case  was  brought  to  this  court  for  jeview. 

Mr,  Charles  E.  Flandrau  for  the  plaintiffs  in  error. 
Mr,  Edward  C.  Palmer  for  the  defendant  in  error. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court,  and 
after  stating  the  case  as  above,  proceeded  as  follows :  — 

The  certificate  of  the  protest  of  the  l3ill  of  exchange  by  the 
notary  in  Norway  was  properly  received  in  evidence.  It  is  in 
due  form,  and  bears  what  purports  to  be  the  seal  of  the  notary. 
The  seal,  it  is  true,  is  impressed  directly  on  the  paper  by  a  die 
with  which  ink  was  used.  This  is  evident  from  inspection  of 
the  original,  which  has  been  transmitted  to  us  from  the  court 
below  for  our  personal  examination. 

The  ude  of  wax,  or  some  other  adhesive  suosiAnce  upon 
which  the  seal  of  a  public  officer  may  be  impressed,  has  long 
since  ceased  to  be  regarded  as  important.  It  is  enough,  in  the 
absence  of  positive  law  prescribing  otherwise,  that  the  impress 
of  the  seal  is  made  upon  the  paper  itself  in  such  a  manner  as 
to  be  readily  identified  upon  inspection. 

The  language  used  in  Pillow  v.  Roberts^  reported  in  13  How- 
ard, as  to  the  sufficiency  of  a  seal  of  a  court  impressed  upon 
paper  instead  of  wax  or  a  wafer,  is  applicable  here.  Said  the 
court,  speaking  by  Mr.  Justice  Grier :  *^  Formerly,  wax  was 
the  most  convenient  and  the  only  material  used  to  receive  and 
retain  the  impression  of  a  seal.     Hence  it  was  said :  SiffSlum 
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eU  cera  impressa ;  quia  eera^  sine  impressione  non  est  sigillum. 
Bat  this  is  not  an  allegation  that  an  impression  without  wax  is 
not  a  seal,  and  for  this  reason  courts  have  held,  that  an  im- 
pression made  on  wafers  or  other  adhesive  substances  capable 
of  receiving  an  impression,  will  come  within  the  definition  of 
^cera  impressa.^  If,  then,  wax  be  construed  to  be  merely  a 
general  term  including  within  it  any  substance  capable  of  re- 
ceiving and  retaining  the  impression  of  a  seal,  we  cannot  per- 
ceive why  paper,  if  it  have  that  capacity,  should  not  as  well  be 
included  in  the  category.  The  simple  and  powerful  machine, 
now  used  to  impress  public  seals,  does  not  require  any  soft  or 
adhesive  substance  to  receive  or  retain  their  impression.  The 
impression  made  by  such  a  power  on  paper,  is  as  well  defined, 
as  durable^and  less  likely  to  be  destroyed  or  defaced  by  vermin, 
accident  or  intention  than  that  made  on  wax.  It  is  the  seal 
which  authenticates,  and  not  the  substance  on  which  it  is  im- 
pressed, and  where  the  court  can  recognize  its  identity,  they 
should  not  be  called  upon  to  analyze  the  material  which  ex- 
hibits it." 

Here  there  is  no  diflSculty  in  identifying  the  seal.  The  im- 
pression, which  is  circular  in  form,  has  within  its  rim  the 
words  "Notarial  Seal,  Christiania."  Besides,  the  court*  will 
take  judicial  notice  of  the  seals  of  notaries  public,  for  they  are 
officers  recognized  by  the  commercial  law  of  the  world.  We 
thus  recognize  the  seal  to  the  document  in  question  as  that  of 
the  notary  in  Norway,  and  as  such  authenticating  the  certificate 
of  protest  and  entitling  it  to  full  faith  and  credit.  Greenleaf's 
Evid.,  sect,  5;  Story  on  Bills,  sect.  277;  Townsley  v.  Sumrall^ 
2  Pet.  170;  ChanoineY.  Fowler,^  Wend.  (N.  Y.)  173;  Hal- 
liday  v.  McDougally  20  id.  81 ;  Carter  v.  Burley,  9  N.  H. 
658. 

The  certificate  being  admitted,  proved  the  presentation  of 
the  bill  to  the  bank  on  the  12th  of  April,  1870,  and  its  non- 
payment. That  this  presentation  was  made  within  the  period 
allowed  by  the  law  of  Norway  appears  from  the  deposition  of 
a  lawyer  of  that  country,  taken  under  a  commission  from  the 
court.  That  law  sQlowed  a  year  after  the  issue  of  the  bill  for 
its  presentation ;  and  on  the  question  of  timely  presentation 
the  law  of  the  place  where  a  foreign  bill  of  exchange  is  payable 
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governs,  and  not  the  law  of  the  place  where  it  is  drawn.  In 
giving  a  bill  upon  a  person  in  a  foreign  country,  the  drawer  is 
deemed  to  act  with  reference  to  the  law  of  that  country,  and  to 
accept  such  conditions  as  it  provides  with  respect  to  the  pre- 
sentment of  the  bill  for  acceptance  and  payment.  Thus, 
where  days  of  gi*ace  on  bills  are  different  in  the  two  counti-ies, 
the  rule  of  the  place  of  payment  must  be  followed.  In  Eng- 
land and  the  United  States. three  days  of  grace  are  usually 
allowed ;  in  France  there  are  none,  and  in  some  places  the 
number  of  days  varies  from  three  to  thirty.  Whatever  is  re- 
quired by  law  to  be  done  at  the  place  upon  which  the  bill  is 
drawn,  to  constitute  a  su£Scient  presentment  either  in  time  or 
manner,  must  be  done  liccording  to  that  law ;  and  whatever 
time  is  permitted  within  which  the  presentment  may  be  made 
by  that  law,  the  holder  may  take,  without  losing  his  rights 
upon  the  drawer,  in  case  the  bill  is  not  paid.  So,  also,  if  the 
bill  be  dishonored,  the  protest  by  the  notary  must  be  made 
according  to  the  laws  of  the  place.  It  sometimes  happens  that 
the  several  parties  to  a  bill,  as  drawers  or  indorsers,  reside  in 
different  countries,  and  much  embarrassment  might  arise  in 
such  cases  if  the  protest  was  required  to  conform  to  the  laws  of 
each  of  the  countries.  One  protest  is  sufficient,  and  that  most 
be  in  accordance  with  the  laws  of  the  place  where  the  bill  is 
payable. 

In  this  case  the  bill  having  been  protested,  the  drawers  were 
notified  of  its  dishonor  by  letter  from  the  payee,  received  by 
them  on  the  15th  of  May  following,  and  also  by  personal  de- 
livery at  about  the  same  time  of  the  original  certificate  of  the 
protest,  with  a  translation  of  it  into  English,  to  one  of  the 
drawers  by  an  agent*  of  the  payee,  to  whom  they  were  trans- 
mitted for  that  purpose.  No  question  is  made  that  this  notice 
was  not  sufficient  to  charge  the  drawers. 

The  testimony  of  the  lawyer  of  Norway  as  to  the  law  of 
that  country  was  admissible  under  the  statute  of  Minnesota, 
which  provides  that  "  the  existence  and  the  tenor  or  effect  of 
all  foreign  laws  may  be  proved  as  facts  by  parol  evidence,  bat 
if  it  appears  that  the  law  in  question  is  contained  in  a  written 
statute  or  code,  the  court  may,  in  its  discretion,  reject  any  evi- 
dence of  such  law  that  is  not  accompanied  by  a  copy  thereof.'* 
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The  general  rule  as  to  the  proof  of  foreign  laws  is  that  the 
law  which  is  written,  that  is,  statute  law,  must  be  proved  by  a 
copy  properly  authenticated ;  and  that  the  unwritten  law  must 
be  proved  by  the  testimony  of  experts,  that  is,  by  those  «ao- 
quainted  with  the  law.  Enni%  v.  Smith,  14  How.  400.  But 
this  rule  may  be  varied  by  statute,  and  that  of  Minnesota 
leaves  it  to  the  dbcretion  of  the  judge  to  require  the  produc- 
tion of  a  copy  of  the  written  law  when  the  fact  appears,  that 
the  law  in  question  is  in  writing.  The  discretion  of  the  judge 
here  was  not  improperly  exercised,  even  if  in  such  case  his 
action  would  be  the  subject  of  review,  as  contended  by  counsel. 

The  admission  of  the  payee  that  he  had  been  negligent  in 
presenting  the  bill  was  properly  excluded.  .  His  negligence  in 
that  respect  could  not  have  affected  his  legal  rights,  if  in  point 
of  fact  the  bill  was  presented  within  the  time  allowed  by  the 
laws  of  Norway. 

We  have  thus  far  assumed  that  the  drawers  were  entitled 
to  notice  of  the  presentation  and  non-payment  of  the  bill. 
But  it  may  be  doubted  whether  such  was  the  fact.  They  had 
no  funds  with  the  bank  in  Norway  when  the  bill  was  drawn  or 
at  any  other  time,  and  they  relied  for  its  payment  upon  the 
advices  of  third  parties.  Although  such  third  parties  had 
funds  at  the  bank  after  the  bill  Jiad  been  received  by  the  payee 
in  Norway,  there  is  no  evidence  that  they  ever  advised  the 
bank  to  pay  the  bill  out  of  such  funds.  It  is  found  by  the 
court  that  the  bknk  never  set  apart  any  portion  of  them  to 
meet  the  bill.  The  cable  despatch  of  the  drawers,  of  which  the 
letter  of  February  15  speaks,  if  it  ever  reached  the  bank,  does 
not  appear  to  have  induced  it  to  give  them  any  credit.  In  the 
most  favorable  view,  therefore,  which  could  be  taken  of  the 
position  of  the  drawers,  we  see  nothing  which  relieves  them 
from  liability. 
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Turner  v.  Farmers'  Loan  and  Trust  Company. 

A  soit  for  the  foreclosure  of  a  mortgage  commenced  in  a  State  court  was  re- 
moved to  the  Circuit  Court,  where  a  motion  to  remand  it  was  made  and  over- 
ruled. A  final  decree  in  favor  of  the  complainant  was  passed,  whereunder 
the  mortgaged  property  was  sold.  From  the  order  confirming  the  sale  an 
appeal  was  taken.  Held,  that  the  final  decree,  not  disclosing  a  want  of  juria- 
diction  of  the  court  below,  as  to  subject-matter  or  parties,  will  be  exaoiiiied 
here  only  to  ascertain  whether  the  sale  conformed  to  its  provisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  W.  Kretzinger  and  Mr.  Nathaniel  A.  Cowdrey  tot 
the  appellants. 

Mr.  James  D.  Campbell  for  the  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  oh  the  21st  of  November,  1874,  in 
the  Circuit  Court  for  De  Witt  County,  Illinois,  by  Malcolm 
C.  Turner,  James  Turner,  and  others,  constituting  the  firm  of 
Turner  Brothers,  against  the  Indianapolis,  Bloomington,  and 
Western  Railway  Company,  the  Farmers'  Loan  and  Trust 
Company^  and  others.  The  complainants,  suing  in  behalf  of 
themselves  and  all  other  bondholders  and  creditors  of  the 
railway  company,  asked  a  decree  for  the  foreclosure  of  several 
mortgages,  covering  as  well  its  property  and  franchises  as  the 
roi^d  and  franchises  of  the  constituent  companies,  by  whose 
consolidation  it  was  created. 

The  Farmers'  Loan  and  Trust  Company  appeared^  and  an- 
swered. It  also  filed  a  cross-bill,  making  all  necessary  parties 
defendant  thereto;  and,  as'  if ustee  in  some  of  the  mortgages 
creating  prior  liens  upon  the  main  line  of  the  consolidated  road, 
it  prayed  for  a  decree  of  foreclosure,  a  sale  of  the  mortgaged 
property,  and  a  proper  distribution  of  the  proceeds  arising 
therefrom  among  the  several  classes  of  creditors  of  the  railway 
company.  Subsequently,  on  the  26th  of  April,  1876,  it  filed 
a  petition,  accompanied  by  a  sufficient  bond,  for  the  removal  of 
the  suit  into  the  Circuit  Court  of  the  United  States  for  the 
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Soutlieni  District  of  Illinois ;  and  thereafter,  it  is  asserted,  the 
State  court  proceeded  no  further.  A  transcript  of  the  pro- 
ceedings having  been  filed  in  the  Gircait  Court  of  the  United 
States,  a  motion  was  there  made  to  remand  the  cause,  while 
the  Farmers'  Loan  and  Trust  Company  moVed  that  the  court 
taktf  jurisdiction.  By  an  order  entered  on  the  19th  of  July, 
1876,  the  |6rmer  motion  was  denied  and  the  latter  sustained. 

On  the  18th  of  July,  1877,  a  final  decree  was  passed,  ascer- 
taining the  amounts  due  and  unpaid  on  the  mortgages  to  the 
Farmers'  Loan  and  Trust  Company.  By  thai  decree  it  was 
ordered  and  adjudged  that  the  railway  company,  within  twenty 
days  thereafter,  pay  to  the  trustee.  $6,284,625,  the  amount  so 
ascertained,  with  interest  from  the  date  of  the  decree ;  that  i' 
default  of  such  payment  the  equity  of  all  the  defendants  to  tb 
cross-bill,  in  the  mortgaged  property,  be  forever  barred  ana 
foreclosed,  and  the  property  —  which  included  all  the  rights, 
efiEects,  and  franchises  of  the  consolidated  company,  and  of  its 
constituent  companies,  as  to  the  main  line  of  road  —  be  sold  as 
an  entirety,  the  same  being,  in  the  opinion  and  judgment  of  the 
court,  incapable  of  sale  separately,  or  in  division,  without  mate- 
rial injury  to  its  value. 

It  was  further  decreed  that  the  mortgaged  property  be  sold 
without  appraisement,  and  without  reference,  and  not  subject, 
to  any  law  of  Illinois  or  Indiana  conferring  the  right  of  re- 
demption from  mortgage  sales. 

On  the  8th  of  May,  1878,  the  original  decree  was  amended 
by  way  of  further  direction  for  its  execution. 

The  sale  occurred  on  the  30th  of  October,  1878,  was  reported 
to  court  on  the  succeeding  day,  and  on  the  Ist  of  November, 
1878,  exceptions  thereto  were  filed  by  James  Turner  and  the 
railway  company.  On  the  28d  of  December,  1878,  the  excep- 
tions were  overruled,  and  an  order  entei'ed  confirming  and  ap- 
proving the  sale  in  all  respects. 

On  the  3d  of  February,  1879,  Turner  and  the  railway  com- 
pany filed  their  joint  petition,  praying  an  appeal  from  the  final 
order  confirming  the  sale.  The  appeal  was  allowed,  and  the  bond 
tendered  was  approved,  not  to  operate  as  a  supersedeas.  Sub- 
sequently, the  purchaser  received  a  deed  and  took  potssession 
of  the  property  under  the  direction  of  the  court. 
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It  may  be  stated  that  a  similar  decree  was  entered  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Indiana, 
in  a  suit  pending  therein  Isetween,  substantially,  the  same  pa^ 
ties  and  relating  to  the  same  property.  That  suit  ^eas  com- 
menced on  the  18th  of  Noyember,vl874,  in  the  Circuit  Coart 
for  Montgomeiy  County,  Indiana,  and  thence,  up^n  the  petition 
of  the  Farmers'  Loan  and  Trust  Company,  removed  into  the 
Federal  court. 

Notwithstanding  the  record  ib  very  Yoluminous,  it  is  belieyed 
that  this  statement  is  sufficient  to  indicate  the  grounds  upon 
which  this  court  rests  its  determination  of  the  case. 

The  appellants  have  assigned  numerous  errors,  the  first  and 
most  important  of  which  relates  to  the  jurisdiction  of  the 
Circuit  Court  of  the  United  States.  Their  contention  is,  that 
under  the  act  of  March  8, 1875,  c.  137,  the  State  court  could 
not  have  been  deprived  of  jurisdiction  to  proceed,  unless  the 
petition  for  removal  was  filed  ^^  before  or  at  the  term  at  which 
such  cause  could  be  first  tried  and  before  the  trial  thereof;'* 
that  the  petition  of  the  Farmers'  Loan  and  Trust  Company 
was  not  so  filed;  consequently,  it  is  insisted  that  the  jurisdic- 
tion of  the  Federal  court  could  not  have  attached.  It  is  fur- 
ther argued  that  the  pleadings  disclose  the  fact  that  there  was 
no  such  controversy  in  this  suit,  between  citizens  of  different 
States,  as  would  authorize  its  removal  from  the  State  court 
under  the  act  just  cited  or  that  of  March  2, 1867,  c.  196,  even 
if  the  latter  is  in  force  for  any  purpose. 

Without  admitting  the  soundness  of  these  propositions,  we 
are  of  opinion  that  the  questions  of  jurisdiction  now  raised 
cannot  be  determined  upon  an  appeal  merely  from  the  order 
confirming  the  report  of  sale.  Whether  the  suit  was  one 
which  the  Farmers'  Loan  and  Trust  Company  was  entitled  to 
have  removed,  that  is,  whether  the  Circuit  Court  of  the  United 
States  could  rightfully  proceed  after  the  petition  for  removal, 
accompanied  by  a  sufficient  bond,  had  been  filed  in  the  State 
court,  was  a  question  directly  presented  to  that  oourt  {or  judi- 
cial determination  upon  the  motion  that  the  cause  be  remanded. 
The  denial  of  that  motion  constituted  an  adjudication  by  the 
Federal  court  thst  the  facts  existed  which  were  necessary  to 
give  jurisdict;9n.     And  had  the  question  not  been  thus   for- 
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mally  presented,  it  .was  the  daty  of  the  Circuit  Court  to  dismiss 
or  remand  the  iause,  as  justice  might  have  required,  at  any 
time  during  its  progress,  when  it  appeared  that  the  suit  did  not 
really  or  substantially  involve  a  dispute  or  controversy  prop- 
erly within  its  juris(|ijstion.     Williams  v.  Nottawa^  104  U.  S. 
209.    Further,  the  finad  decree  necessarily  involved,  and  was 
itself,  a  judicial  determination,  as  between  the  parties,  that  the 
suit  was  one  of  which  that  cocgrt  might   take  cognizance. 
That  decree,  unmodified  and  iipchallenged  by  any  direct  ap- 
peal therefrom,  should,  upon  this,  appeal  only  from  the  order 
confirming  the  sale,  be  deemed  conclusive,  between  the  parties 
and  their  privies,  as  to  all  matters  in  issue  and  by  it  adjudicated, 
including  the  questions  of  jurisdiction  now  pressed  upon  oiir 
attention.     Such,  we  think,  must  be  the  rule,  especially  under 
existing  statutes  regulating  the  jurisdiction  of  the  courts  of  the 
United  States.     Whether  or  not  a  cause,  commenced  in  a  State 
coui*t,  could  have  been   tried  at  some  term  thereof  prior  to 
the  filing  of  a  petition  for  removal ;  whether  the  parties  to  a 
particular  suit,  without  regard  to  their  position  as  plaintififs  or 
defendants,  can  be  so  arranged  on  different  sides  of  the  X^ntro- 
versy  as  to  make  a  proper  case  for  removal  upon  the  ground  of 
citizenship;  whether  there  is  in  the  suit  a  separable  contro- 
versy between  citizens  of  different  States  to  which  the  judicial 
power  of  the  United  States  extends,  —  are  often  questions  diffi- 
cult of  solution.     Bemoval  Caset^  100  id.  457.     We  have  held 
in  numerous  cases  that  upon  the  filing  in  the  State  court  of 
a  petition  and   bond  for  removal,  the  suit  being  removable 
under  the  statute,  its  jurisdiction  ceases.     And  to  the  end  that 
litigants  may  not,  in  such  cases,  be  harassed  by  doubt  as  to 
which  court  has  authority  to  proceed,  the  party  against  whom 
the  removal  is  had  is  at  liberty  to  move  that  the  suit  be  re- 
manded ;  and  the  act  of  1875,  for  the  first  time  in  the  legisla- 
tion of  Congress,  declares  that  an  order  of  the  Circuit  Court 
remanding  a  cause  may,  in  advance  of  the  final  judgment  or 
decree  therein,  be  reviewed  by  this  court  on  writ  of  error  or 
appeal,  as  the  case  may  require  the  one  or  .the  other  mode  to 
be   pui*8ued.     Prior  to  that  act  the  remedy,  in  that  class  of 
cases,  was  by  mandamus  to  compel  the  Circuit  Court  to  hear 
and   determine   the  cause.     Babbitt  v«   Clark^   103  id.  600; 
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Imuranee  Company  y.  CotMtockyl&'WiXL.  258;  Railroad  Com- 
pany  v.  Wiswall^  23  id.  507.     When  the  Circuit  Court  assumes 
jurisdiction  of  the  cause,  the  party  denying  its  authority  to  do 
so,  may,  after  final  decree  and  by  a  direct  appeal  therefrom, 
bring  the  case  here  for  review  upon  the  question  of  jurisdiction, 
the  amount  in  dispute  being  sufficient  for  that  purpose.     RaSr 
road  Company  y.  Koontz^  104  U.  S.  5.     In  the  present  case  we 
have,  seen  that  the.  appeal  is  only  from  the  order  confirming 
the  sale.     Appellants  elected  not  to  appeal  from  the  final  de- 
cree, although  it  necessarily  involved  every  question  affecting 
the  jurisdiction  of  the  Circuit  Court.     That  decree  is,  conse- 
quently, not  before  us  for  any  purpose,  except  to  ascertain, 
from  an  inspection  thereof,  whether  the  sale  was  conducted  in 
conformity  with  its  provisions.     In  such  cases,  upon  an  appeal, 
not  from  the  final  decree,  but  only  from  an  order  in  execution 
thereof,  the  court  will  not  examine  the  record,  prior  to  such 
decree,  to  see  whether  the  petition  for  removal  was  filed  in  due 
time,  or  whether  it  niakes  a  case  of  Federal  jurisdiction,  by 
reason  of  the  presence  in  the  .suit  of  a  controversy  between 
citizens  of  different  States,  but  will  assume   that  the  final 
decree,  being  passed  by  a  court  of  general  jurisdiction,  and  not 
showing  upon  its  face  a  want  of  jurisdiction  as  to  subject- 
matter  or  parties,  was  within  the  power  of  the  court  to  render. 
Whether  the  order  confirming  the  sale  would  have  been  erro- 
neous, had  the  decree  itself  disclosed,  affirmatively,  a  want  of 
jurisdiction,  is  a  question  which  need  not  be  decided. 

What  we  have  said  disposes  of  numerous  other  assignments 
of  error,  such  as  that  the  court  erred  in  decreeing  that  the  prop- 
erty of  the  railroad  company  be  sold  without  appraisement  and 
without  reference,  and  not  'subject  to  the  laws  of  Illinois  and 
Indiana  conferring  the  right  of  redemption  from  sales  of  mort- 
gaged real  estate  \  in  ordering  tile  I'ailroad  and  other  property 
to  be  sold  without  first  ascertaiivfng  what  claims  existed  which 
were  prior  in  lien  to.  thp  mortgages  foreclosed ;  in  amending 
the  decree  of  September;  1877i  after  the  expiration  of  the  term 
at  which  it  was-  entered ;  iiK  ordering  the  cross-bill  of  the 
"Farmers^  Loali  and  Trust  C(|mpany  to  be  taken  by  default  as 
against  the  aomplainants  in  the  original  bill,  after  it  appeared 
that  they  haA  become  bankrupts,  and  their  property  and  rights 
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had  passed  to  an  assignee  in  bankruptcy,  who  was  not  made 
a  party  to  the  cause ;  in  decreeing  the  personal  property  of  the 
railroad  company  to  be  sold,  and  in  subsequently  delivering  it 
to  the  purchasers,  in  disregard  of  the  alleged  rights  of  appel- 
lants under  the  chattel  mortgage  executed  to  Thomas  on  the 
sixteenth  day  of  November,  1874;  in  refusing  to  entertain 
appellant  Turner's  petition  to  intervene,  filed  on  the  day  of 
sale ;  and  in  directing  a  foreclosure  and  sale  of  the  property 
for  the  principal  and  interest  of  the  debt  secured  by  the  mort- 
gage, when,  as  is  claimed,  it  did  not  appear  that  the  principal 
had  become  due. 

We  do  not  stop  to  consider  whether  these  objections  iSnd 
any  support  in  the  record,  since  it  is  sufficient  to  say  that,  -f 
any  such  errors  exist,  they  necessarily  inhere,  some  in  the  final 
decree  of  foreclosure  and  sale,  and  others  in  the  orders  which 
preceded  it.  They  cannot  be  examined  upon  an  appeal  merely 
from  the  order  confirming  the  report  of  sale.  Our  authority 
extends,  as  we  have  shown,  no  farther  than  to  an  examination 
of  the  exceptions  filed  by  appellants  to  the  report  of  sale,  from 
the  order  confirming  which  this  appeal  is  taken.  And  some  of 
these  exceptions  plainly  have  reference,  not  to  the  sale  itself, 
but  to  the  final  decree  of  foreclosure ;  such,  for  instance,  as 
that  the  terms  of  sale  were  too  onerous ;  that  the  property  was 
sold  subject  to  various  claims,  the  amount  of  which  was  wholly 
uncertain ;  and  that  the  court  had  no,  jurisdiction  in  the  case. 
The  only  exceptions  which  properly  relate  to  the  sale  are  that 
the  price  at  which  the  property  was  struck  oflE  and  sold  — 
91,000,000  —  was  inadequate  and  insufiicient;  and  that  the 
property  was  not  advertised  for  a  sufiicient  length  of  time.  It 
is  enough  to  say  that  the  record  discloses  no  ground  upon 
which  these  exceptions  could  have  been  sustained.  One  ex- 
ception was  to  the  effect  that  the  purchasers  at  the  sale  consti- 
tuted a  committee,  acting  as  agents  of  bondholders  of  the 
railway  company,  and  that  the  report  of  sale  did  not  disclose 
the  names  of  the  principals  for  whose  use  the  property  was 
purchased,  or  the  amount  to  which  each  of  said  parties  was 
beneficially  interested.  We  are  unable  to  perceive  anything  of 
substance  in  this  exception.  Since  the  sale  was,  in  all  material 
respects,  in  conformity  with  the  final  decree,  from  which  no 
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appeal  was  prayed,  and  since  the  record  discloses  no  ground 
upon  which  its  fairness  can  be  impeached,  the  court  below 
properly  overruled  the  exceptions  and  confirmed  the  sale.  The 
order  appealed  from  must,  consequently,  be 

Affirmed. 


Mebchakts'  Bank  of  Pittsburgh  v.  Slagle. 

Where  the  trustees  of  a  bankrupt  who  were  appointed  under  sect  5103  of  the 
ReTised  Statutes  distributed  the  proceeds  of  the  sale  of  his  property  pursuant 
tf>  an  order  entered  by  the  proper  District  Court  sitting  in  bankruptcy,  and 
affirmed  by  the  Circuit  Court  in  the  exercise  of  its  supervisory  jurisdiction,— 
HM,  that  the  order  is  binding,  and  that  the  creditors  are  thereby  concluded. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  Dalzell  and  Mr.  J.  F.  Slagle  for  the  appellant. 
Mr.  George  Shiras^  Jr.^  for  the  appellees. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

Christopher  Zug  and  Charles  H.  Zug,  composing  the  partner- 
ship of  Zug  &  Co.,  were,  on  their  own  petition  of  May  11, 1876, 
declared  bankrupts  by  the  District  Court  for  the  Western  Dis- 
trict of  Pennsylvania. 

At  the  first  meeting  of  the  creditors,  Slagle  and  Miller  were 
appointed  trustees,  and  Smith,  Dunlap,  and  Clarke  a  commit- 
tee of  creditors,  under  sect.  5103  of  the  Revided  Statutes.  This 
action  of  the  creditors  was  duly  approved  by  an  order  of  the 
District  Courts 

The  trustees  disposed  of  the  property  of  the  bankrupts,  of 
which  the  Sable  Iron  Works,  sold  for  $180,000,  constituted 
the  principal  item.  They  then  submitted  their  final  accounts 
of  the  copartnership  assets  and  the  individual  assets,  and,  on 
the  committee  approving  them,  made  an  order  of  distribution 
among  the  creditors. 

Thereupon  Coleman  and  others,  creditors  of  Christopher  Zug 
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individually,  applied  to  the  District  Court  and  obtained  a  rule 
on  the  trustees  whereby  a  report  of  their  order  for  distribntion 
was  filed  in  that  court.-  They  then  took  exceptions  to  the  re- 
port, in  which  the  separate  creditors  of-  Charles  H.  Zug  joined, 
on  the  ground  that  the  Sable  Iron  .Works  had  never  been  past: 
nership  property,  but  that  the  title  was  held  by  the  two  Zugs- 
as  tenants  in  common,  in  the  proportion  of  four-fifths  by  Chris- 
topher and  one-fifth  by  Charles.  On  final  hearing  these  ex<!ep- 
tions  were  sustained,  and  an  order  was  made  directing  that  the 
proceeds  of  the  sale  of  the  iron  works  be  distributed  on  that 
basis  to  the  private  creditors  of  the  individuals  who  composed 
the  partnership. 

An  appeal  to  the  Circuit  Court  from  this  order  was  dismissed,  • 
on  the  ground  that  no  appeal  lay  from  such  an  order.     At  ■ 
the  same  time,  in  a  proceeding  under  the  supervisory  power 
of  the  Circuit  Court,  a  full  hearing  was  had  on  the  merits,  and 
the  action  of  the  District  Court  afBimed. 

From  that  order  an  appeal  was  taken  to  this  court,  which 
was  dismissed  on  the  ground  that,  being  a  proceeding  under  the 
supervisory  power  of  the  Circuit  Court,  it  was  not  reviewable 
Lere.     Nimick  v.  Coleman^  95  U.  S.  266. 

In  that  case  it  was  urged  that  the  District  Court,  in  assuming 
to  control  the  trustees  in  the  distribution  of  the  fund  in  their 
li^inds,  acted  without  jurisdiction,  and  that  its  order  was  void  ; 
to  which  this  court  responded  by  saying :  '^  If,  as  is  claimed, 
the  District  Court  acted  without  jurisdiction  or  in  a  manner 
not  to  bind  the  parties,  its  decree  as  made  was  void ;  and  the 
a^'ieved  partnership  creditors  may  very  properly  consider 
whether  they  cannot  proceed  in  equity  to  call  the  trustees  to 
a  proper  accounting  and  distribution.  Upon  that  question, 
however,  we  express  no  opinion.*' 

It  is  said  that  the  suit  now  before  us  on  appeal  was  com- 
menced under  this  suggestion,  in  which  the  partnership  cred- 
itors, calling  into  court  the  trustees  and  the  individual  creditors, 
seek  to  have  the  sum  arising  from  the  sale  of  the  Sable  Iron 
Works  distribute<l  among  the  former  alone. 

As  this  would  require  the  order  of  the  District  Court  on  that 
subject  to  be  set  aside  and  revei*sed,  or  disregarded  as  a  nullity, 
we  are  compelled  to  consider,  before  we  proceed  further,  if  this 
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can  be  done.  All  known  modes  of  review  of  that  order  have 
been  exhausted.  Thfe  appeal  from  it  to  the  Circuit  Court  was 
dismissed,  whether  rightfully  or  not  cannot  now  be  inquired 
into.  On  the  petition  of  review,  which  was  the  Intimate 
mode  of  correcting  the  etror,  if  one  existed,  the  Circuit  Court 
affirmed  the  order  of  the  District  Court ;  and  from  that  decree, 
as  we  decided  in  the  case  above  cited,  there  could  be  no  further 
appeal. 

It  only  remains  to  inquire  if  it  was  absolutely  void  for  want 
of  jurisdiction  in  the  District  Court  to  make  it. 

It  is  strenuously  argued  that  when  the  estate  of  the  bankrupt 
passes  to  the  trustees  appointed  under  the  provisions  of  sect 
5108  of  this  Revised  Statutes,  the  power  of  the  District  Court 
as  a  court  of  bankruptcy  over  them  and  their  proceedings 
ceases,  and  that  they  become  invested  with  a  judicial  function, 
in  the  exercise  of  which  they  are  amenable  to  no  other  court 
That  as  to  collection  and  distribution  of  the  bankrupt's  assets, 
the  case  has  been  takien  out  of  the  category  of  bankrupt  pro- 
ceedings and  wholly  withdrawn  from  the  control  of  the  District 
Court. 

It' is  difficult  to  perceive  any  plausible  reason  for  this  idea. 

The  meeting  of  the  creditors,  which  may  appoint  the  trus- 
tees and  the  committee,  must  be  one  held  after  the  court  has 
made  an  adjudication  of  bankruptcy  and  ordered  such  a  meet- 
ing. The  resolution  of  the  meeting  for  settling  the  estate 
under  this  section  by  trustees  and  a  committee,  and  the  appoint- 
ment of  the  trustees  and  committee,  must  be  presented  to  the 
court  and  approved  by  it,  or  they  are  of  no  force. 

The  trustees  are  declared  to  have  and  to  hold  the  property  in 
the  same  manner  and  with  the  same  powers  and  rights,  in  all 
respects,  as  the  bankrupt  would  have  had  if  no  proceeding  in 
bankruptcy  had  been  taken,  or  as  the  assignee  in  bankruptcy 
would  have  done  had  such  resolution  not  been  passed,  showing 
thus  that  their  powers  were  compounded  of  that  of  the  owner 
and  of  the  ordinary  assignee  in  bankruptcy. 

The  court  by  order  is  to  direct  all  acts  and  things  needful  to 
be  done  to  carry  into  effect  the  resolution  of  the  creditors,  and 
the  winding  up  and  settlement  of  any  estate  under  the  provi- 
sion of  this  section  shall  be  deemed  to  be  proceedings  in  bank- 
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raptcy,  and  the  trustees  shall  have  all  the  rights  and  powers  of 
assignees  in  bankruptcy. 

It  further  provides  that  the  court  may  compel  the  production 
of  witnesses,  books,  and  papers  before  the  trustees,  in  the  same 
manner  as  in  other  cases  of  bankruptcy,  and  that  the  bankrupt 
Bhall  in  like  manner  be  entitled  jGd  his  discharge. 

Under  sect.  4972  of  the  Revised  Statutes,  ^Vthe  jurisdiction 
conferred  upon  the  District  Courts  as  courts  of  bankruptcy  ex- 
tends ...  to  the  collection  of  all  the  assets  of  the  bankrupt ; 
•  •  .  to  the  adjustment  of  the  various  priorities  and  conflicting 
interests  of  all  parties ;  ...  to  the  marshalling  and  disposition 
of  the  different  funds  and  assets,  so  as  to  secure  the  rights  of  all 
parties  and  due  distribution  of  the  assets  among  all  the  credit- 
ors ;  ...  to  all  acts,  matters,  and  things  to  be  done  under  and 
in  virtue  of  the  bankruptcy,  until  the  final  distribution  and 
settlement  of  the  estate  of  the  bankrupt  and  the  close  of  the 
proceedings  in  bankruptcy.'' 

Is  there  anything  in  sect.  5103  in  conflict  with  this  compre- 
hensive declaration  of  the  powers  of  the  District  Court  over  a 
case  in  bankruptcy  "  until  the  final  distribution  and  settlement 
of  the  estate  "  ? 

On  the  contrary,  it  is  one  of  the  express  provisions  of  the 
latter  section  that  ^^  the  winding  up  and  settlement  of  any  es- 
tate under  provisions  of  this  section  shall  be  deemed  to  be  pro- 
ceedings in  bankruptcy,"  and  the  section  is  full  of  directions  to 
the  court  to  aid  in  this  settlement,  and  the  trustees  are  twice 
assimilated  in  their  functions  to  those  of  an  assignee  in  bank- 
ruptcy. 

We  are  unable  to  see  any  judicial  functions  conferred  on 
these  trustees.  Their  powers,  though  somewhat  enlarged,  are 
in  the  main  the  same  as  those  of  the  assignee,  and  are  properly 
ministerial.  It  is  true,  they  may  do  many  things  without  an 
order  of  the  court  which  an  assignee  could  not  do,  such  as  sell- 
ing property,  allowing  claims,  and  compromising  disputes  about 
rights  of  property.  We  might  even  hold  that  their  order  of  final 
distribution  would  be  valid  if  uncontested.  Moors  v.  Albro^  129 
Mass.  9. 

But  in  all  this  we  are  of  opinion  that  their  action  is  subject 
to  the  revision  and  final  control  of  the  District  Court  whenever 

VOL.  XTl. 
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that  is  inyoked  in  aid  of  the  substantial  rights  of  any  one  in- 
terested in  what  they  do.  It  is  inconceivable  that  Congress 
intended  to  create  in  them  an  imperium  in  imperio^  whose  ac- 
tions, however  wrong,  could  ^be  reached  by  no  tribunal  what- 
ever. And  if  any  supervision  of  their  acts  is  to  be  had' at  all,  it 
is  very  clear  that  the  District  Court  is  the  one  to  whom  that 
duty  is  confided. 

A  case  bearing  a  strong  analogy  to  this  is  that  of  Wilmot  v. 
Mudge^  108  U.  S.  217,  in  which  it  was  decided  that  a  composi- 
tion order,  under  the  act  of  Juje  22, 1874,  c.  890,  was  a  iMnk- 
ruptcy  proceeding,  and  that,  notwithstanding  the  act  declkred 
that  such  a  composition  should  be  binding  on  all  the  creditors, 
it  did  not  discharge  the  bankrupt  from  debts  created  by  fraud; 
because  that  act  was  in  pari  materia  with  the  general  bankrupt 
law,  and  was  not  inconsistent  with  sect.  5117  of  the  Revised 
Statutes,  in  regard  to  debts  created  by  fraud. 

That  was  a  stronger  case  than  this  in  favor  of  the  ailment 
that  a  composition  was  a  proceeding  which  took  the  case  oat  of 
the  other  provisions  of  the  bankrupt  law,  for  the  statute  which 
authorized  it  was  passed  long  after  the  general  law  and  after 
the  revision. 

In  the  present  case  the  trustee  section  is  a  part  of  the  origi* 
nal  statute  of  bankruptcy,  and  contains  in  itself  the  declara- 
tion that  what  is  done  under  it  is  a  part  of  the  bankruptcy 
proceeding. 

As  we  are  satisfied  that  the  District  Court,  in  correcting  the 
order  of  distribution  made  by  the  trustees,  acted  within  its 
powers,  and  as  that  order  has  passed  beyond  judicial  review, 
except  as  it  has  already  been  had  on  petition  to  the  Circuit 
Court,  that  order  must  govern  the  decision  of  this  case,  and 
the  decree  of  the  Circuit  Court  dismissing  the  bill  is 

Affirmed. 
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Savankah  v.  Jesup. 

1.  Where  a  foivcloiiire  lolt  wm  bronght,  *nd  the  miinlclpal  eorpomdon  within 
which  the  mortgaged  property  was  litnate  was  allowed  to  interrene  aod  teft 
up  a  daim  for  taxes  tbereoa — HM,  that  the  order  of  the  Circuit  Court  re- 
jecting the  claim  is  binding  upon  the  corporation,  and  the  latter  is  entitled 
to  an  appeal  where  the  amount  of  taxes  is  sufllcient  to  give  this  court  Juris- 
diction. 

8.  Certahi  taxes  assessed  for  the  years  1877  and  1878,  by  the  city  of  Safaimah, 
upon  land  situate  within  its  limits,  which  belongs  to  the  Atlantic  and  Oulf 
Baliroad  Company,  kM  to  be  unauthorized  by  law. 

Appbal  from  the  Circuit  Coart  of  the  United  States  for  the 
Southern  District  of  Georgia. 

The  &cts  are  stated  in  the  opinion  of  the  court. 

Mr.  Alexander  R.  Latffton  for  the  appellant. 
Mr.  Walter  S.  Chisholm  for  the  appellee. 

Mr.  JtJS'^CE  Hablan  delivered  the  opinion  of  the  court. 

In  Georgia  ▼.  Jetup^  ante^  p.  458,  will  be  found  a  brief  stat^ 
ment  of  the  history  of  a  suit  which  Jesup,  as  surviving  trustee, 
commenced  on  the  15th  of  February,  1877,  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Oeorgia, 
against  the  Atlantic  and  Gulf  Railroad  Company,  a  Georgia 
corporation,  for  the  foreclosure  of  certain  mortgages,  covering 
the  main  line  and  branches  of  that  company,  with  their  respec- 
iiive  appurtenances,  rolling-stock,  equipment,  &c.  In  addition 
to  the  facts  there  stated,  it  may  be  added,  that  on  the  10th  of 
April,  1879,  —  the  mortgaged  property  being  then,  as  it  had 
been  since  Feb.  20,  1879,  in  the  actual  possession  of  receivers, 
—  the  city  of  Savannah,  a  municipal  corporation  of  Georgia, 
by  leave  of  court,  filed,  in  the  cause,  its  petition  pro  intereew 
$uo.  It  was  therein  alleged  that  the  city  was  a  creditor  of  the 
railroad  company,  in  this,  that  the  latter  was  indebted  to  the 
city  for  taxes  ^*  upon  real  estate  owned  and  used  for  its  le^^i- 
mate  corporate  purposes,"  within  the  corporate  limits  of  Savan- 
nah, in  the  sum  of  $2,858.75  for  the  year  1877,  and  98,720  for 
the  year  1878;  and  that  for  those  sums  execution  had  duly 
issued  on  the  20th  of  January,  1877,  and  the  1st  of  March, 
1879,  respectively,  and  were  then  in  the  hands  of  the  city  mar- 
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shal  to  be  levied  on  the  goods,  chattels,  lands,  and  tenements 
of  the  company.  The  prayer  of  the  city  was  t6at  it  be  heard 
in  its  own  interest ;  that  the  court  would  authorize  it  to  pro- 
ceed in  the  collection  of  the  taxes  by  levy  and  sale,  under  its 
ordinances  and  the  laws  of  the  State ;  else  order  the  receivers 
to  pay  the  taxes  out  of  the  funds  and  property  in  their  posses- 
sion, or  give  such  other  and  immediate  relief  in  the  premises  as 
to  the  court  seemed  proper. 

This  intervening  petition,  having  been  submitted  and  con- 
sidered upon  the  merits,  was,  by  order  of  the  court,  dismissed. 
Subsequently,  the  main  cause  was  heard  upon  bills  and  an- 
swers, and  the  various  interventions  filed,  and  a  final  decree 
rendered,  in  which,  among  other  things,  it  was  recited  that 
various  persons  had  intervened  for  their  interest,  claiming  to 
have  liens  against  the  property  of  the  company,  as  laborers, 
mechanics,  or  material-men,  or  claiming  to  have  an  equity  to 
be  paid  out  of  moneys  in  the  hands  of  the  receivers  before  pay- 
ment of  the  bonds  secured  by  the  mortgages.  By  the  decree  it 
was,  among  other  tiling  ordered  and  adjudged  that  certain 
claims  of  laborers  and  mechanics  were  superior  liens  on  the 
mortgaged  property  and  its  proceeds,  but  that  the  claims  of 
those  wllo  have  furnished  material  only,  but  not  as  laborers  or 
mechanics,  although  entitled  to  liens  therefor,  be  postponed  to 
the  mortgi^es  therein  mentioned,  ^^  and  no  allowance  is  made, 
or  to  be  paid,  from  the  proceeds  of  said  property,  or  from  the 
money  in  the  receivers*  hands,  to  any  other  persons  -  than  to 
those  who  have  such  liens  as  aforesaid." 

The  city  of  Savannah  prayed,  and  was  allowed,  an  appeal  — 
the  one  now  before  the  court  —  from  the  decree  denying  its 
claim  for  taxes  for  the  years  1877  and  1878. 

Upon  the  oral  argument  in  this  court,  some  question  arose  as 
to  Vhether  the  present  appeal  brings  before  us  for  review  the 
merits  of  these  claims  for  taxes.  We  are  of  opinion  that  thui 
question  must  receive  an  affirmative  answer.  If  the  city  had 
a  valid  claim  for  taxes,  paramount  to  the  lien  created  by  the 
mortgages,  two  courses  were  open  to  it,  -^  to  postpone  action 
under  it9  executions  until  the  proceedings  in  the  Circuit  Court 
of  the  United  States  were  concluded,  and  its  possession  of  the 
property,  by  receivers,  had  ended ;  or,  with  leave  of  court,  to 
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file  a  petition  pro  inter e%se  %uo^  submitting  its  claims  for  judicial 
determination.  It  adopted  the  latter  course^  and,  in  so  doing, 
put  itself  in  a  condition  to  appeal  from  any  order  adverse  to  its 
interests,  if  such  order  involved  an  amount  sufiScient  to  give 
this  court  jurisdiction.  This  practice  received  the  sanction  of 
this  court  in  Wiswall  v.  Samp%on^  14  How.  52.  The  order 
dismissing  the  city's  petition  was  followed  by  a  final  decree, 
which,  in  terms,  limited  the  distiibution  of  tlie  proceeds  of 
sale  to  certain  claimants  (the  city  not  among  the  number),  ex- 
cluding all  others.  The  orders  in  the  court  below,  therefore, 
constituted,  in  every  essential  sense,  a  judicial  determination 
adverse  to  the  city's  claims  for  taxes.  Until  those  orders  are 
reversed  or  modified,  the  city  is  concluded  against  any  further 
assertion  of  its  rights  in  the  premises.  Consequently,  the  ap- 
peal from  the  decree  dismissing  the  petition  and  denying  the 
claims  for  taxes,  brings  before  us  the  question  whether  thesis 
claims  were  vaHd  and  enforceable  against  the  property  of  the 
railroad  company,  or  the  proceeds  arising  from  any  sale  thereof. 
That  question  we  proceed  to  examine. 

In  •conformity  with  an  act  of  the  legislature  of  Georgia, 
passed  April  18, 1863,  the  Atlantic  and  Gulf  Railroad  Com- 
pany was  formed  by  the  consolidation  of  two  other  companies, 
—  one,  the  Savannah,  Albany,  and  Gulf  Railroad  Company, 
incorporated  Dec.  25,  1847;  and  the  other,  the  Atlantic  and 
Gulf  Railroad  Company,  incorporated  Feb.  27,  1856.  The 
two  constituent  companies  acquired,  by  their;respective  charters, 
an  immunity  from  all  taxation  in  excess  of  one-half  of  one  per 
cent  upon  its  annual  net  income  or  the  annual  net  proceeds  of 
its  investments,  —  whether  the  one  or  the  other  is  not  material 
in  the  present  case.  This  immunity  parsed  to  the  consolidated 
company,  subject,  however,  to  the  right  of  the  State,  reserved 
in  the  Code  of  Georgia  (which  was  in  force  on  and  after  Jan. 
1,  1863),  to  withdraw  it  altogether.  In  Railroad  Companxi 
V.  Georgia^  98  U.  S.  359,  we  held  that  this  immunity  or  limited 
exemption  was,  in  law,  withdrawn  by  the  State  in  the  act  of 
Feb.  28, 1874,  entitled  ^^  An  Act  to  amend  the  tax  laws  of  the 
State  so  far  as  the  same  relate  to  railroad  companies  and  to 
define  the  liabilities  of  said  companies  to  taxation,  and  to  re* 
peal  so  much  of  the  chartera  of  such  companies  respectively  4Ui 
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may  conflict  with  the  provisions  of  this  act/'  As  the  present 
ease  turns  mainly  upon  the  construction  and  effect  of  that  act, 
it  is  necessary  to  examine  its  provisions  with  some  care. 

By  the  first  section  it  is  enacted  that  from  and  after  the  pas- 
sage of  the  act  **  the  presidents  of  all  the  railroad  companies  in 
this  State  shall  be  required  to  return  on  oath,  annually,  to  the 
comptrollergeneral  the  value  of  the  property  of  their  respec- 
tive companies,  without  deducting  their  indebtedness;  each 
class  or  species  of  property  to  be  separately  named  and  valued, 
so  far  as  the  same  may  be  practicable,  to  be  taxed  as  other 
property  of  the  people  of  the  State,  and  that  said  returns  shall 
be  made  under  the  same  regulations  provided  by  law  for  the 
returns  of  o£|icerB  of  other  incorporated  companies  which  are 
required  by  law  to  be  made  to  the  comptroller-general.*' 

The  second  section  provides  that  the  presidents  of  railroad 
companies  shall  *^pay  to  the  comptroller-general  the  taxes 
assessed  upon  the  property  of  said  railroad  companies,  and  on 
failure  to  make  the  returns  required  by  the  preceding  section, 
or  on  failure  to  pay  the  taxes  so  assessed,  the  comptroller-gen- 
eral shall  proceed  to  enforce  the  collection  of  the  same,  in  the 
manner  provided  by  law  for  the  enforcement  of  taxes  agunst 
incorporated  companies  hereinbefore  mentioned." 

The  third  section  provides,  that  if  any  railroad  company 
affected  by  the  first  and  second  sections  of  the  act  ^^  desires  to 
resist  the  collection  of  the  tax  herein  provided  for,  said  com- 
pany, through  its  proper  officer,  may,  after  making  the  return 
required  in  the  first  section  in  this  act,  and  after  paying  the 
tax  levied  on  such  corporation  by  the  tax  act  for  187S,  and  con- 
tinuing to  pay  the  same  while  the  question  of  its  liability 
under  this  act  is  undetendined,  resist  the  collection  of  the  tax 
herein  provided  for  by  filing  an  affidavit  of  illegality  to  the 
execution  or  other  process  issued  by  the  comptroUergeneral 
aforesaid,  and  stating  fully  and  distinctly  the  grounds  of  re- 
sistance, which  shall  be  returnable  to  the  Superior  Court  of 
Fulton  County,  to  be  there  determined  as  other  illegalities, 
only  the  samie  shall  have  precedence  of  all  cases  in  said  court  aa 
to  time  of  hearing,  and  with  the  same  right  of  motions  for  new 
trial  and  writs  of  error  as  in  other  cases  of  ill^ality  on  the 
part  of  the  comptroller-general  and  of  said  corporation,  in 
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which  cases  the  comptroller-general  shall  be  represented  by  thf 
attorney^neral  of  the  State  or  such  other  attorney  as  the 
governor  may  select,  and  if  the  grounds  of  such  illegality  be 
not  sustained,  the  comptroller-general  shall,  after  crediting  the 
process  aforesaid  with  amount  paid,  proceed  to  collect  the  resi- 
due due  under  the  provisions  of  ^  the  act,  and  if  at  imy  time 
during  the  pendency  of  any  litigation  herein  provided  for,  the 
aaid  corporation  shall  fail  to  pay  the  tax  required  to  be  paid  as 
a  condition  of  hearing,  then  said  illegality  must  be  dismissed 
and  no  second  affidavit  of  illegality  shall  be  allowed.  Said  ille- 
gality may  be  amended  as  other  affidawts  of  illegality,  and 
ahall  always  be  accompanied  by  good  bond  and  security  for  the 
payment  of  the  tax  ^./i.  issued  by  the  comptroller-general/* 

The  remaining  section  does  nothing  more  than  repeal  all  con- 
flicting laws. 

In  Railroad  Campani/  v.  Georgia^  9upra^  the  constitutional 
yalidity  of  that  act  was  sustained. 

The  effect,  then,  of  the  act  of  1874  was,  that  whereas,  prior 
to  its  passage,  the  railroad  company  enjoyed  immunity  from  all 
taxation,  except  at  a  limited  rate  upon  its  annual  net  income, 
or  annual  net  proceeds  of  its  investments,  by  that  statute,  each 
class  or  species  of  its  property,  without  exception,  was  thence- 
forward liable,  without  deducting  the  indebtedness  of  the  com- 
pany, *^to  be  taxed  as  other  property  of  the  people  of  the 
State."  Now,  the  argument  of  learned  counsel  is  that  by  its 
charter  the  city  had  ^^fuU  power  and  authority  to  make 
Buch  assessments  and  lay  such  taxes  on  the  inhabitants  of  said 
city,  and  those  who  have  taxable  property  within  tl>e  same, 
and  those  who  transact  or  offer  to  transact  business  therein,  as 
said  corporate  authorities  may  deem  expedient  for  the  safety, 
benefit,  convenience,  and  advantage  of  said  city ;  ***  and  that 
«» besides  real  and  personal  property,  the  said  mayor  and  alder- 
men may  tax  capital  invested  in  said  city,  stocks  in  money, 
corporations,  choses  in  action,  income  and  commissions  derived 
from  the  pursuit  of  any  prob  ssion,  faculty,  trade,  or  calling, 
dividends,  bank,  insurance,  express  or  other  agencies,  and  all 
other  property  or  sources  of  profit  not  expressly  prohibited  or 
exempt  by  State  law  or  competent  authority  of  the  United 
States.'*     Code  of  Georgia,  sect.. 4847.     Consequently,  it  is 
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argued,  when  the  act  of  1874  withdrew  the  Immunity  thereto- 
fore enjoyed  by  the  company,  and  declared  that  its  property 
should  ^^  be  taxe4  as  other  property  of  the  people  of  the  State," 
such  of  the  property  of  the  company,  within  the  city,  as  was 
taxable  under  its  charter,  could  be  thereafter  reached  for  all 
purposes  of  municipal  taxation. 

This  argument  at  first  blush  would  seem  to  have  some  force, 
but  we  are  of  opinion  that  the  opposing  view  is  more  consistrat 
with  the  language  of  the  statute  of  1874,  and  the  policy  which 
seems  to  have  dictated  its  enactment.  Upon  its  face  thi^t  act 
appears  to  establish  a  system  of  taxation  by  the  State,  for  its 
benefit  exclusively,  of  the  property  of  railroad  companies.  The 
returns  by  the  companieft  are  required  to  be  made  to  the  comp- 
troller-general, under  the  same  regulations  prescribed  for  re- 
tuiiis  to  him  by  other  incorporated  companies.  The  taxes 
assessed  are  to  be  paid  to  that  officer,  and  upon  him,  as  repre- 
senting the  State,  and  upon  no  other  officer,  is  imposed  the 
duty  of  enforcing  their  collection.  In  the  event  of  'litigation 
he  is  to  be  represented  by  the  attorney-general  of  the  State,  or 
by  such  other  attorney  as  the  governor  may  select.  The  stat- 
ute, thus  imposing,  in  behalf  of  the  State,  taxes  to  be  collected 
by  its  officer,  and  to  be  paid,  when  collected,  into  its  treasury, 
provides  no  machinery  by  means  of  which  the  property  of 
railroad  companies  may  be  taxed  by  municipal  corporations 
for  local  purposes.  No  provision  is  made  for  taxation  by  the 
municipal  authorities  of  counties,  cities,  and  towns,  through 
which  the  road  passes,  of  such  portion  of  the  company's  prop- 
erty as  was  within  their  respective  limits.  Nor  is  any  provision 
made  for  the  transmission  by  the  comptroller-general  to  such 
local  authorities  of  the  returns  made  to  him  by  railroad  com- 
panies of  their  property  for  taxation.  Had  the  statute  done 
nothing  more,  in  the  cases  of  railroad  companies  whose  char- 
ters were  subject  to  legislative  repeal  or  modification,  than  to 
withdraw  the  immunity  from  taxation  theretofore  enjoyed  by 
them,  there  would  be  more  force  in  the  position  taken  by  the 
city  of  Savannah.  But  such  is  not  the  case ;  for,  in  the  same 
act  requiring  taxation,  for  the  benefit  of  the  State,  of  all  the 
property  of  railroad  companies,  and  which,  therefore,  operated 
as  a  wiUidrawal  of  the  then  existing  right  of  limited  exemption 
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from  taxation,  the  legislature  makes  the  returns  to  the  comp- 
troller-general by  the  railroad  companies  of  their  property  the 
only  basis  of  the  taxation  to  which,  by  its  provisions,  they  are 
to  be  thereafter  sabjected.     The  mode  prescribed  by  the  stat- 
ute for  the  payment  of  taxes  by  railroad  companies  has  refer- 
ence exclusively  to  taxes  to  be  paid  to  the  State,  and  not  to 
municipal  corporations.     It  seems  to  the  court  that  the  legisla- 
ture did  not  intend,  when  imposing,  as  was  done  by  the  statute 
of  1874,  taxation  for  the  State  upon  all  the  property  of  rail- 
road companies,  to  put  upon  the  same  property  the  additional 
burden  of  municipal  taxation,  which,  had  not  that  act  been 
passed*  would  have  been  forbidden  by  the  charters  of  those 
companies.     The  city  relies  upon  that  statute  as  opening  the 
door  for  municipal  taxation  upon  all  the  property  of  the  rail- 
road company  which  was  taxable  under  any  law  of  the  State. 
But  as  the  State  simply  substituted,  for  taxation  to  a  limited 
amount,  taxation  for  the  benefit  of  the  State  upon  all  the  prop- 
erty of  the  company  according  to  its  value,  we  do  not  think 
that  the  railroad  company  could  be  subjected  to  additional  tax- 
ation upon  the  part  of  the  city  of  Savannah  without  further 
legislation  to  that  end. 

:  Counsel  have  called  our  attention  to  Bailey  v.  Magmre,  22 
Wall.  215,  and  insist  that  the  principles  there  announced,  if 
applied  in  this  case,  will  lead  to  a  conclusion  different  from 
that  indicated.  We  do  not  so  understand  that  case,  and  do  not 
assent  to  any  such  interpretation  of  the  decision  there  ren- 
dered. In  that  case  it  appeared  that  the  Pacific  Railroad 
Company,  a  Missouri  corporation,  was  granted  an  exemption 
from  taxation  for. a  limited  period.  When,  as  well  as  before, 
that  immunity  was  granted^  the  property  of  the  company  was 
liable  for  county,  school,  and  municipal  taxes,  under  the  publio 
laws  of  the  State  providing  a  general  scheme  for  the  taxation  of 
all  property.  It  was  decidedl  that  there  was  nothing  in  the 
language  of  the  statute,  giving  the  exemption  for  a  fixed  term 
of  years,  which  justified  the  conclusion  that  the  State  intended 
to  relieve  the  property  of  the  railroad  company,  after  the  ex- 
emption ceased,  from  the  same  liability  for  municipal  taxes  to 
which  it  was  subject,  by  the  general  tax  laws  of  the  State,  at 
the  time  that  exemption  was  granted.    The  essential  difference 
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between  that  case  and  this  is;  that  the  Atlantio  and  Golf 
road  Company  was,  from  its  Organization,  exempted  from  aU 
taxation,  in  excess  of  a  limited  amoant,  and,  simultaneously 
with  the  withdrawal  of  that  immunity,  the  State  provided  for 
the  taxation  of  all  of  its  property  for  the  benefit  of  the  State. 
Here  it  is  not  claimed  that  the  property  of  the  company  was 
taxable  by.  the  city  of  Savannah  during  the  period  of  limited 
exemption,  withdmwn  by  the  act  of  1874,  and  for  which  ex- 
emption was  substituted  taxation,  for  the  benefit  of  the  State, 
of  all  of  its  property. 

But  it  is  contended  that  the  taxes  for  the  year  1878  stand 
upon  a  different  footing  from  those  in  1877,  that  is,  that  the 
city  is  entitled  to  collect  the  former,  even  if  the  law  be  other- 
wise  as  to  the  latter.  This  position  rests  upon  that  part  of  the 
Constitution  of  Georgia  (which  went  into  effect  Dec.  21, 
1877)  declaring  that  ^^  all  laws  exempting  property  from  taxa- 
tion, other  than  the  property  herein  enumerated  [which  does 
not  embrace  the  property  of  railroad  corporations],  shall  be 
void.*'  We  are'  unable  to  perceive  how,  in  the  view  expressed 
as  to  the  scope  and  effect  of  the  act  of  1874,  that  constitutional 
provision  can  have  any  bearing  upon  the  present  case.  The 
act  of  1874,  as  was  ruled  in  Railroad  Company  v.  Georgia^ 
took  away  the  immunity  of  limited  taxation  previously  enjoyed 
by  the  Atlantic  and  Gulf  Railroad  Company  under  its  charter, 
and  substituted  another  mode  of  taxation,  for  the  benefit  of  the 
State,  covering  all  the  property  of  that  company.  The  act  of 
1874  contained  no  exemption,  and  it  was,  therefore,  unaffected 
by  a  constitutional  provision  declaring  laws  to  be  void  which 
exempted  property,  other  than  tbat  specially  enumerated,  from 
taxation. 

For  the  reasons  given  we  are  of  opinion  that  the  decree  below 
is  right,  and  it  is 

Affirmed, 

Mb.  Justice  Milleb  dissenting. 

I  do  not  agree  to  the  construction  which  the  court  places 
upon  the  act  of  the  State  of  Geoi^ia  subjecting  the  railroad 
company  to  taxation. 

When  that  statute  says  that  the  property  of  the  railroad 


Oct.  1882.]       Jenkins  v.  Intebnational  Bank.  571 

company  is  ^*  to  be  taxed  as  other  property  of  tbe  people  of  the 
State,*'  I  understand  it  to  mean,  that  it  is  to  be  subjected  to  all 
the  lawful  taxes  imposed  by  State  laws  under  the  same  circum- 
stances that  the  property  of  the  citizen  is. 

In  Bailey  y.  Magmre^  22  Wall.  216,  a  statute  of  Missouri, 
passed  under  similar  circumstances  and  in  language  almost 
identical,  was  held  to  have  this  meaning. 

That  the  statute  of  Georgia  only  provides  in  that  act  for  the 
meaiis  of  collecting  the  taxes  due  the  State,  affords  no  argu- 
ment against  taxation  by  counties  and  cities  for  local  purposes, 
because  the  laws  already  in  existence  were  sufficient  for  that 
purpose. 


Jenkins  v.  Intebnational  Bank. 

1.  Where  a  judgment  in  a  State  court  is  rendered  against  one  shortly  thereafter 

declared  to  be  a  bankrupt,  a  writ  of  error  to  that  Judgment  brought  hy  his 
aiMgnee  is  a  suit,  within  the  meaning  of  section  6057  of  the  Berised  Stat- 
utes. 

2.  The  limitauon  of  time  in  that  section  applies  to  a  suit  hy  the  assignee  to  re- 

coTer  a  debt  or  other  moneyed  obligation,  as  well  as  to  a  controyersy  oon- 
ceming  property  or  rights  of  property  to  which  there  are  adverse  claiou. 

Erbob  to  the  Supreme  Court  of  the  State  of  Illinois. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  W.  T.  Burgess  for  the  plaintiff  in  error. 

Mr.  Julius  Rosenthal  and  Mr.  A.  M.  Penee^  contra. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

In  the  course  of  a  complicated  litigation  in  the  Circuit  Court 
of  Cook  County,  Illinois,  between  Samuel  J.  Walker  and  his 
creditors,  it  became  a  question  whether  the  International  Bank 
of  Chicago,  which  was  a  party  to  the  litigation,  had  a  just  and 
paramount  right  to  certain  promissory  notes,  secured  by  mort- 
gage on  real  estate  which  it  held  as  collateral  security  for  debts 
due  by  him  to  it. 

In  the  progress  of  the  case  the  Dank  filed  its  cross-bill,  alleg- 
ing that  it  held  the  notes  and  mortgage  not  only  as  security 
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for  the  specific  loan  made  on  tliem  at  the  time  they  were  re- 
ceived, but  for  a  large  balance  due  from  him,  and  praying  for  a 
decree  for  this  balance. 

Walker  denied  this,  and  asserted  that  by  reason  of  usury  the 
bank  had  been  overpaid  and  was  indebted  to  him.  A  decree 
was  rendered  in  favor  of  the  bank,  finding  the  amounts  due  as 
follows :  On  the  collateral  notes,  $23,116.66  ;  on  Walker  s  three 
principal  notes  to  the  bank,  $17,092.86 ;  on  the  entire  indebted- 
ness of  Walker  to  the  bank,  $172,474  ;  and  adjudging  that  the 
sum  to  be  realized  from  the  collaterals  should  be  fii'st  applied 
on  the  three  notes  amounting  to  $17,092.76,  and  the  remain- 
der on  the  general  balance  due  the  bank. 

This  decree  was  rendered  on  the  28th  of  February,  1878. 
Shortly  afterwards  Walker  was  adjudged  a  bankrupt.  Jenkins 
became  his  assignee,  and  on  the  5th  of  March,  1881,  sued  out  a 
writ  of  error  from  the  Court  of  Appeals  for  the  First  District 
of  Illinois,  The  decree  was  there  reversed.  The  bank  having 
removed  the  case  to  the  Supreme  Court  of  the  State,  the  decree 
of  the  Court  of  Appeals  was  reversed,  on  the  ground  that  Jen- 
kins had  not  brought  his  writ  within  the  two  yeara  allowed  by 
the  bankrupt  law.  He  thereupon  brought  the  case  here,  and 
the  only  question  that  we  can  consider  is  the  correctness  of  the 
ruling  on  that  point. 

Without  searching  the  record  for  the  precise  date  at  which 
Jenkins  became  the  assignee  of  Walker,  and  as  such  had  au- 
thority to  assert  his  rights,  it  is  conceded  that  it  was  more  than 
two  yesirs  prior  to  any  movement  of  his  to  .bring  the  decree  of 
the  Circuit  Court  before  the  appellate  court. 

The  question  was  raised  in  the  argument  of  the  case  in  the 
Supreme  Court  of  Illinois,  whether  the  writ  of  error  sued  out 
by  Jenkins  from  the  Court  of  Appeals  was  the  beginning  of  a 
suit,  or  was  so  far  a  mere  continuance  of  the  former  suit  that 
the  language  of  the  act  of  Congress  did  not  apply.  In  accord- 
ance with  its  own  previous  decisions,  that  court  held  that  a  writ^ 
of  error  was  the  beginning  of  a  new  suit.  This  question  con- 
cerning the  nature  and  effect  of  a  writ  of  error  in  the  courts  of 
Illinois  would  seem  not  to  be  reviewable  here,  or,  if  it  were,  we 
should  follow  the  decisions  of  that  court  on  the  subject. 

We  are,  however,  satisfied  that,  within  the  meaning  of  th^ 
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limitation  clause  of  the  bankrupt  law,  this  first  appearance  of 
the  assignee,  more  than  two  years  after  the  decree  of  the  court 
and  the  'termination  of  the  litigation  between  Walker  and  the 
bank,  is  a  suit  brought  by  him  after  that  time. 

There  remains,  however,  the  question,  mainly  argued  before 
us,  whether  the  suit  thus  commenced  between  the  assignee  and 
the  bank  involved  an  adverse  interest  touching  any  property 
or  rights  of  property  transferable  to  or  vested  in  him.  We 
can  see  but  little  reason  to  doubt  that,  so  far  as  the  controversy 
related  to  the  right  to  the  collateral  securities  resting  on  the 
mortgage,  it  was  a  suit  touching  adverse  interests  to  property 
consisting  of  the  notes  and  the  equitable  interests  in  the  real 
estate  mortgaged  to  secure  them,  and  the  adverse  claims  being 
that  coming  to  Jenkins  as  assignee  of  Walker,  and  the  claim 
of  the  bank. 

But  in  that  decree  there  was  an  adjudication  against  Walker 
of  a  debt  to  the  bank  of  more  than  $150,000  after  these  col- 
laterals had  been  applied  in  payment  of  the  debt  thus  estab- 
lished, and  this  decree  would  be  evidence,  whether  conclusive 
or  not,  of  the  right  of  the  bank  to  share  in  the  dividends  of 
the  bankrupt's  estate. 

So  that  apart  from  the  collaterals,  here  was  a  decree  for 
money  which  the  assignee  was  interested  in  reversing  if  he 
came  in  time.  We  must,  therefore,  inquire  whether,  as  to  this 
personal  judgment,  the  assignee  is  barred  by  the  limitation  of 
the  bankrupt  law. 

This  question  is  one  which  has  received  the  consideration  of 
many  of  the  courts  of  bankruptcy  in  tliis  country,  but  with 
no  unanimity  in  the  result,  and  its  solution  depends  upon  the 
construction  of  sect.  5057  of  the  Revised  Statutes.  It  reads 
thus :  ^'  No  suit  either  at  law  or  in  equity  shall  be  mainUiinable 
in  any  court  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest  touching  any  property,  or  riglits 
of  property,  transferable  to  or  vested  in  such  assignee,  unless 
brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee.  And  this  provision 
shall  not  in  any  case  revive  a  right  of  action  barred  at  the  time 
when  an  assignee  is  appointed.*'  It  is  asserted  by  tlie  plaintiff 
11  error  that  this  limitation  can  have  no  application  to  a  case 
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where  the  assignee  is  suing  to  recover  on  a  simple  debt  or  other 
money  obligation,  and  as  the  sentence  stands  in  this  section 
there  is  plausibility  in  the  ailment. 

It  is,  however,  true  in  one  sense,  that  debts*  are  property, 
and  this  sense  of  the  word  is  coming  more  inito  use  in  legisla- 
tion every  day.  If  it  be  permissible  to  hold  that  it  was  so  used 
in  this  act,  then  the  interest  of  the  assignee  in  the  debts  due  to 
the  bankrupt  is  an  interest  adverse  to  the  parties  who  have  to 
be  sued  on  them  before  they  will  pay,  and  the  debts  claimed 
to  be  due  by  the  bankrupt  are  matters  in  which  the  interest 
and  the  duty  of  the  assignee,  when  they  come  into  contest,  are 
adverse  to  the  creditor.  If  a  debt  secured  by  a  mortgage  raises, 
as  it  unquestionably  does  when  a  suit  is  brought  to  foreclose  it, 
an  interest  advei*se  to  the  mortgagor,  or  to  some  purchaser 
from  him  of  the  equity  of  redemption,  it  would  be  a  strange 
construction,  which  requires  the  assignee  to  bring  his  foreclo- 
sure suit  to  enforce  a  debt  well  secured,  within  the  two  years, 
while  as  to  a  simple  note,  unsecured,  he  can  sue  at  any  time, 
unless  barred  by  the  statute  of  the  State.  No  reason  can  be 
seen  for  such  a  discrimination. 

Assuming  that  there  is  some  ambiguity  in  sect.  6057,  as 
we  find  it  in  the  Revised  Statutes,  we  may  be  permitted  to  ex- 
amine the  connection  in  which  it  stood  in  the  original  Bank- 
rupt Act  of  March  2,  1867,  o.  176.  On'  reference  to  that  it 
will  be  found  that  it  was  a  part  of  the  second  section  of  that 
act,  the  one  which  conferred  upon  and  deigned  the  jurisdiction 
of  the  Circuit  Courts  in  bankruptcy  cases.  The  part  pertinent 
to  the  matter  in  hand  is  this :  ^^  Said  Cin  uit  Courts  shall  also 
have  concurrent  jurisdiction  with  the  District  Courts  of  the 
same  district  of  all  suits,  at  law  or  in  equity,  which  may  or 
shall  be  brought  by  the  assignee  in  bankruptcy  against  any 
person  claiming  an  adverse  interest,  or  by  such  person  against 
such  assignee,  touching  any  property  or  rights  of  property  of 
said  bankrupt  transferable  to  or  vested  in  such  assignee ;  bat 
no  suit  at  law  or  in  equity  shall  in  any  case  be  maintainable 
by  or  against  such  assignee,  or  by  or  against  any  person  claim- 
ing an  adverse  interest,  touching  the  property  and  rights  of 
property  aforesaid,  in  any  court  whatsoever,  unless  the  same 
shall  be  brought  within  two  yeara  from  the  time  the  cause  of 
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action  shall  have  accrued  for  or  against  such  assignee :  Provided^ 
that  nothing  herein  contained  shall  revive  a  righ%-of  acti  n 
barred  at  the  time  such  assignee  is  appointed." 

We  are  not  aware  that  it  has  ever  been  held  that  this  sec- 
tion did  not  confer  apon  the  assignee  the  right  to  bring  a  suit, 
whether  it  was  at  law  or  in  equity,  to  recover  a  debt  or  other 
moneyed  obligation  in.  the  Circuit  Court  of  the  district.  If 
any  such  doubt  was  ever  entertained,  it  was  put  at  rest  by  the 
third  section  of  the  act  of  June  22, 1874,  c.  890»  which  was  an 
act  amending  the  act  of  1867  in  many  particulars. 

This  section  declares  that  after  the  words  ^^  adverse  interest  ^ 
in  line  twelve  of  the  section  we  have  quoted,  should  be  in- 
serted  ^^  or  owing  any  debt  to  such  bankrupt,'*  thereby  making 
it  clear  that  the  jurisdiction  did  extend  to  the  collection  of 
debts  owing  to  the  bankrupt. 

The  limitation  clause  of  the  section,  however,  needed  no 
amendment,  for  it  applied  to  all  suits,  brought  in  any  court, 
Federal  or  State,  by  or  against  the  assignee,  and  using  the 
word  **or"  distributively,  it  applied  to  all  suits  touching  an 
interest  in  property  transfemble  to  the  assignee,  no  difference 
who  was  the  suitor.  The  reason  of  this  is  that  tlrere  might  be 
suits  brought  concerning  property  or  rights  of  property  vested 
in  the  assignee,  in  which  he  was  not  a  necessary  party,  as 
ejectment  against  his  tenant,  or  foreclosure  of  liens  paramount 
to  his,  to  which  the  plaintiff  did  not  choose  to  make  him  a 
party.  It  was  intended  to  say  that  in  any  such  case,  in  any 
court,  where  the  suit  touched  property  or  rights  to  property  of 
the  bankrupt  passing  to  the  assignee,  it  would  be  a  good  de- 
fence that  it  was  not  brought  within  two  years  after  the  right 
of  action  accrued. 

This  construction  is  consistent  with  the  language  of  the  origir 
nal  statute,  and  with  the  policy  of  it  as  declared  by  this  court 
in  Bailey  v.  Q-lover^  21  Wall.  842,  and  repeated  in  numerous 
cases  since. 

*^  It  is  obviously  one  of  the  purposes  of  the  bankrupt  law,*' 
says  the  court,  ^^  that  there  should  be  a  speedy  disposition  of 
the  bankrupt's  assets.  This  is  only  second  in  importance  to 
securing  equality  of  distribution.  The  act  is  filled  with  provi- 
sions for  quick  and  summary  disposal  of  questions  arising  in 
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the  progress  of  the  case,  without  regard  to  usual  modes  of  trial 

attended  by  some  necessary  delay.    Appeals  in  some  instances 

must  be  taken  within  ten  days."     To  prevent  the  estate  beiog 

wasted  in  litigation  and  delay,  '^  Congress  has  said  to  the  aa- 

signee,  You  shall  begin  no  suit  two  years  after  the  cause  of 

action  has  accrued  to  you,  nor  shall  you  be  haitissed  by  auits 

when  the  cause  of  action  has  accrued  more  than  two  yean 

against  you.     Within  that  time  the  estate  ought  to  be  nearly 

settled  up  and  your  functions  discharged,  and  we  close  the 

door  to  all  litigation  not  commenced  before  it  has  elapsed/' 

The  language  of  the  revision  in  sect.  5057,  though  slightly 

varied  from  that  of  the  original  act,  was  not  intended  to  give  a 

different  meaning.    As  it  is  susceptible  of  the  interpretation 

that  no  suit  shall  be  brought  by  or  against  the  assignee,  or  by 

or  against  any  person,  touching  an  adverse  interest  in  property 

transferred   to  him  by  the  assignment,  which  is  clearly  the 

meaning  of  the  original  act,  this  latter  construction  must  be 

given  to  the  section  under  consideration. 

Judgment  ij^rmei. 


Adams  v.  Crittendek. 

1.  Distinct  decrees  in  favor  of  or  against  distinct  parties  cannot  be  joined  to 

render  the  aggregate  sam  sufficient  to  gire  tliis  court  Jurisdiction. 

2.  Except  in  special  cases,  this  court  lias  no  jurisdiction  to  reexamine  the  jodg' 

inent  or  the  decree  of  the  Circuit  or  the  District  Court,  unless  the  matter  io 
dispute,  exclusive  of  costs,  althougli  it  arises  upon  the  Constitution  or  a 
statute  of  tlie  United  States,  exceed  the  sum  or  value  of  $5,000. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Alabama. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr,  William  K,  McAllister  and  Mr,  Jamee  L,  Pugh  for  the 
appellants. 

Mr.  jpavid  P.  Lewis  for  the  appellees. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  case  was  submitted  under  Rule  20«  but  on  lookmg  into 
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the  record  we  find  that  we  have  no  jurisdiction.  The  suit  was 
began  in  equity  by  an  assignee  in  bankruptcy  and  a  purchaser 
of  certain  lands  sold  under  an  order  of  the  bankrupt  court,  to 
restrain  the  defendant  Crittenden  from  enforcing  a  decree  in 
his  fayor  against  the  property  for  $1,828.93,  and  the  defend- 
ant Weaver  from  enforcing  another  decree  in  her  favor  for 
12,848.10.  The  decrees  to  be  enjoined  were  entirely  separate 
and  distinct  from  each  other,  one  having  been  rendered  in  a 
suit  instituted  by  Crittenden,  and  the  other  in  a  suit  by  Weaver. 
The  two  suits  presented  substantially  the  same  questions  for 
adjudication,  but  they  were  in  all  other  respects  distinct.  The 
two  decrees  were  rendered  on  the  same  day,  and  draw  interest 
from  March  6,  1879.  The  Circuit  Court,  in  the  present  suit, 
dismissed  the  bill  on  the  24th  of  October,  1881 ;  and  from  a 
decree  to  that  effect  this  appeal  was  taken. 

The  case  comes  clearly  within  the  rule  stated  at  the  present 
term  in  Hx  parte  Baltimore  ^  Ohio  Railroad  Company^  ante^ 
p.  5,  to  the  effect  that  distinct  decrees  in  favor  of  or  against  dis- 
tinct parties  cannot  be  joined  to  give  this  court  jurisdiction ; 
but  if  they  could,  these  appellants  would  be  in  no  better  condi- 
tion, because  the  aggregate  of  the  two  decrees,  with  interest 
added  to  the  date  of  the  dismissal  of  the  bill,  does  not  exceed 
15,000. 

E^xcept  in  certain  cases,  of  which  this  is  not  one,  the  mere 
fact  that  the  matter  in  dispute  arises  under  the  Constitution 
or  laws  of  the  United  States,  or  treaties  made,  does  not  give 
us  jurisdiction  for  the  review  of  the  judgments  or  decrees  of 
the  Circuit  or  District  Courts.  If  the  value  of  the  matter  in 
dispute,  exclusive  of  costs,  does  not,  in  such  a  case  as  this, 
exceed  $5,000,  we  cannot  consider  it  any  more  than  others 
in  which  the  amount  in  value  is  less  than  our  jurisdictional 
limit. 

Appeal  dismisted. 
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Elgin  v.  Marshall. 

1.  Jadgment  was  rendered  by  the  Circait  Coart  for  $1,660.76  against  a  town,  on 

interest  coupons  detached  from  bonds  which  it  had  issued  under  a  statute, 
the  unconstitutionality  of  which  it  set  up  as  a  defence.  The  bonds  were 
for  a  larger  sum  than  85,000.  Hdd,  that  this  court  has  no  jurisdiction  to 
reexamine  the  judgment 

2.  Sections  001  and  092,  Rev.  Stat,  as  amended  by  sect  8  of  the  act  of  Feb.  16^ 

1875,  c.  77,  in  limiting  the  appellate  jurisdiction  of  this  court  in  cases  of  tJie 
character  therein  mentioned,  refer  to  the  sum  or  yalue  of  the  matter  actnaDj 
in  dispute  in  the  suit  wherein  the  judgment  or  decree  sought  to  be  reviewed 
was  rendered,  and  exclude,  in  determining  such  sum  or  value,  any  estimate 
of  the  effect  of  the  judgment  or  decree  in  a  subsequent  suit  between  tlie 
same  or  other  parties. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  George  E.  Cole  for  the  plaintiff  in  error. 
Mr.  S.  U,  Pinneyiov  the  defendant  in  error, 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court 
This  action  was  brought  by  Marshall  and  another,  beihg 
citizens  of  Wisconsin,  against  the  town  of  Elgin,  Minn.,  to 
recover  the  amount  due  upon  certain  coupons  or  interest  war- 
rants, detached  from  municipal  bonds,  alleged  to  have  been 
issued  by  it,  in  aid  of  a  railroad  company.  The  defence  set  up 
was  that  the  bonds  and  coupons  were  void,  the  statute,  under 
the  assumed  authority  of  which  they  had  been  issued,  being,  as 
was  alleged,  unconstitutional.  The  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury,  and  it  is  part  of  the 
finding  that,  at  the  time  of  rendering  the  judgment,  the  plain- 
tiffs were  the  owners  of  the  bonds  and  coupons  mentioned  in 
the  complaint.  Judgment  was  given  for  the  amount,  91,660.75, 
due  thereon,  being  for  the  interest  on  fifteen  bonds  of  I50& 
each.     The  town  brought  this  writ  of  error. 

The  case  has  been  fully  presented  in  argument  upon  its 
merits,  as  they  appear  from  the  finding ;  but  as  we  consider 
ourselves  obliged  to  dismiss  the  writ  of  error,  for  want  of  juris- 
diction, we  have  considered  no  other  question. 
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This  question  is  anticipated  by  the  counsel  for  the  plaintiff 
in  error,  who,  while  admitting  that  the  amount  sued  for,  and  for 
which  judgment  was  recovered,  is  less  than  $5,000,  yet  main- 
tains that  the  value  of  the  matter  in  dispute  is  in  excess  of  that 
sum,  because  the  defendants  in  error  being  the  holders  and 
owners  of  the  bonds,  to  the  amount  of  $7,500,  have  obtained, 
by  the  present  judgment,  an  adjudication,  conclusive  upon  the 
plaintiff  in  error,  as  an  estoppel,  of  its  liability  to  pay  the  en- 
tire amount  of  the  principal  sum. 

It  is  true  that  the  point  actually  litigated  and  determined  in 
this  action  was  the  validity  of  the  bonds,  and  as  between  thesQ 
parties,  in  any  subsequent  action  upon  other  coupons,  or  upon 
the  bonds  themselves,  this  judgment,  according  to  the  principles 
stated  in  Cromwell  v.  County  of  Sae^  94  U:  S.  351,  mighty  and 
as  to  all  questions  actually  adjudged  would,  be  conclusive  as 
an  estoppel. 

And  accordingly  the  plaintiff  in  erf6r,  in  support  of  the 
jurisdiction  of  this  court,  relies  on  what  was  said  in  Troy  v. 
Evan$^  97  id.  1,  that,  ^^ prima  facie^  the  judgment  against  a 
defendant  in  an  action  for  money  is  the  measure  of  our  juris- 
diction in  his  behalf.  This  prima  fade  case  continues  until  the 
contrary  is  shown ;  and  if  jurisdiction  is  invoked  because  of 
the  collateral  effect  a  judgment  may  have  in  another  action,  it 
must  appear  that  tbe  judgment  conclusively  settles  the  rights 
of  the  parties  in  a  matter  actually  in  dispute,  the  sum  or  value 
of  which  exceeds  the  required  amount.'*  The  point  was  not 
involved  in  tbe  decision  of  that  case,  as  the  writ  of  error  was 
in  fact  dismissed ;  and  what  was  said,  in  the  opinion,  seems  to 
have  been  rather  intended  as  a  concession  for  the  sake  of  argu- 
ment, than  as  a  statement  of  a  conclusion  of  law.  The  infer- 
ence now  sought  to  be  drawn  from  it  we  are  not  able  to  adopt. 
In  our  opinion,  sects.  691  and  692,  Rev.  Stat.,  which,  as  • 
amended  by  sect.  3  of  the  act  of  Feb.  16, 1875,  c.  77,  limit  the 
jurisdiction  of  this  court,  on  writs  of  error  and  appeal,  to  review 
final  judgments  in  civil  actions,  and  final  decrees  in  cases  of 
equity  and  of  admiralty  and  maritime  jurisdiction,  to  those 
where  the  matter'  in  dispute,  exclusive  of  costs,  exceeds  the 
sum  or  value  of  $5,000,  have  reference  to  the  matter  which  is 
directly  in  dispute,  in  the  particular  cause  in  which  the  judg- 
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inent  or  decrees  ought  to  be  reviewed,  has  been  rendered,  and 
do  not  permit  as,  for  the  parpose  of  determining  its  sum  or 
value,  to  estimate  its  collateral  effect  in  a  subsequent  suit  be- 
tween the  same  or  other  parties. 

The  rule,  it  is  true,  is  an  arbitrary  one,  as  it  is  based  upon 
a  fixed  amount,  representing  pecuniary  value,  and,  for  that 
reason,  excludes  the  jurisdiction  of  this  court,  in  cases  which 
involve  rights  that,  because  they  are  priceless,  have  no  measure 
in  money.  Lee  v.  Lee^  8  Pet.  44 ;  Barry  v.  Mercein^  5  How. 
103;    Pratt  v.  Fitzhugh,  1   Black,  271;   Sparrow  v.   Stnmg, 

3  Wall.  97.  But,  as  it  draws  the  boundary  line  of  jurisdiction, 
it  is  to  be  construed  with  strictness  and  rigor.  As  jurisdiction 
cannot  be  conferred  by  consent  of  parties,  but  must  be  given 
by  the  law,  so  it  ought  not  to  be  extended  by  doubtful  con- 
structions. 

Undoubtedl}'-,  Congress,  in  establishing  a  rule  for  determin- 
ing the  appellate  jurisdiction  of  this  court,  among  other  rea- 
sons of  convenience  that  dictated  the  adoption  of  the  money 
value  of  the  matter  in  dispute,  had  in  view  that  it  was  precise 
and  definite.  Ordinarily,  it  would  appear  in  the  pleadings 
and  judgment,  where  the  claim  must  be  stated  and  deter- 
mined ;  but  where  the  recovery  of  specific  property,  real  or 
personal,  is  sought,  affidavits  of  value  were  permitted,  from  the 
beginning,  as  a  suitable  mode  of  ascertaining  the  fact,  and 
bringing  it  upon  the  record.  Williamson  v.  Kincaid^  4  DalL 
20;'  Course  v.  Steady  id.^22;    United  States  v.  Brig   Union, 

4  Cranch,  216.  But  the  fact  of  value  in  excess  of  the  limit 
must  affirmatively  appear  in  the  record,  as  thus  constituted, 
as  it  is  essential  to  the  existence  and  exercise  of  jurisdic- 
tion. This  court  will  not  proceed  in  any  case,  unless  its 
right  and  duty  to  do  so  are  apparent  upon  the  face  of  this 
record. 

The  Language  of  the  rule  limits,  by  its  own  force,  the  re- 
quired valuation  to  the  matter  in  dispute,  in  the  particular 
action  or  suit  in  which  the  jurisdiction  is  invoked;  and  it 
plainly  excludes,  by  a  necessary  implication,  any  estimate  of 
value  as  to  any  matter  not  actually  the  subject  of  that  litiga- 
tion. It  would  be,  clearly,  a  violation  of  the  rule,  to  add  to 
the  value  of  the  matter  determined  any  estimate  in  money,  by 
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reason  of  the  probative  force  of  the  judgment  itself  in  some 
subsequent  proceeding.  That  would  often  depend  upon  contin- 
gencies, and  might  be  mere  conjecture  and  speculation,  while 
the  statute  evidently  contemplated  an  actual  and  present  value 
in  money,  determined  by  a  mere  inspection  of  the  record.  The 
value  of  the  judgment,  as  an  estoppel,  depends  upon  whether 
it  could  be  used  in  evidence  in  a  subsequent  action  between 
the  same  parties;  and  yet,  before  the  principal  sum,  in* the 
present  case,  or  any  future  instalments  of  interest  shall  have 
become  due,  the  bonds  may  have  been  transferred  to  a  stranger, 
for  or  against  whom  the  present  judgment  would  not  be  evi- 
dence. And  in  every  such  case  it  would  arise  as  a  jurisdic- 
tional question,  not  how  much  is  the  value  of  the  matter  finally 
determined  between  the  parties  to  the  suit,  but  also,  whether 
and  in  what  circumstances,  and  to  what  extent,  the  judgment 
will  conclude  other  controversies  thereafter  to  arise  between 
them,  and  thus  require  the  trial  and  adjudication  of  issuable 
matter,  both  of  law  and  fact,  entirely  extraneous  to  the  actual 
litigation,  and  altogether  in  anticipation  of  further  controver- 
sies, that  may  never  arise.  It  is  not  the  actual  value  of  the 
judgment  sought  to  be  reviewed  which  confers  jurisdiction, 
otherwise  it  might  be  required  to  hear  evidence  that  it  could 
not  be  collected;  but  it  is  the  nominal  or  apparent  sum  or 
value  of  the  subject-matter  of  the  judgment.  It  is  impossible 
to  foresee  into  what  mazes  of  speculation  and  conjecture  we 
may  not  be  led  by  a  departure  from  the  simplicity  of  the  stat- 
utory provision." 

Accordingly  this  court  has  uniformly  been  strict  to  adhere 
to  and  enforce  it. 

In  Grant  v.  MeKee^  1  Pet.  248,  it  refused  to  take  jurisdic- 
tion, because  the  value  of  the  premises,  the  title  to  which  was 
involved  in  that  action,  was  less  than  the  jurisdictional  limit, 
although  they  were  part  of  a  larger  tract,  held  under  one  title, 
on  which  the  recovery  in  ejectment  had  been  obtained  against 
several  tenants,  whose  rights  all  depended  on  the  same  ques- 
tions. 

Stinson  v.  Dotisman^  20  How.  461,  was  an  action  at  law  for 
the  recovery  of  rent,  where  the  claim  and  judgment  against 
the  defendant  below  were  less  than  the  amount  required  to  pve 
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this  court  jurisdiction  on  a  writ  of  error ;  but  in  giving  judg' 
ment  for  the  plaintiff  below,  for  any  sum  at  all,  the  court  neo- 
essarUy  passed  upon  a  defence  of  the  defendant,  set  up  by  way 
of  answer  in  the  nature  of  a  <;ounter-claim,  insisting  upon  an 
equitable  right  to  a  conveyance  of  the  land,  out  of  which  it  was 
alleged  the  rent  issued,  and  the  value  of  which  was  in  excess 
of  the  limit' required  for  the  jurisdiction  of  the  court.  The 
effect  of  the  judgment  was  to  adjust  the  legal  and  equitable 
claims  of  the  parties  to  the  subject  of  the  suit,  which  was,  not 
merely  the  amount  of  the  rent  claimed,  but  the  title  of  the 
respective  parties  to  the  land.  On  that  ground  alone  the  juris- 
diction of  the  court  was  upheld. 

Gray  v.  Blanchard^  97  U.  S.  664,  and  Tintsman  v.  National 
BanJe^  100  id.  6,  are  instances  of  the  strict  application  of  the 
rule  limiting  the  jurisdiction  to  the  amount  actually  in  dispute 
in  the  suit;  of  which  a  similar  example  is  found  in  Parker 
V.  Morrill^  ante^  p.  1,  decided  at  the  present  term. 

Indeed,  so  strictly  has  it  been  applied,  that,  in  cases  where, 
although  the  entire  matter  in  dispute  in  the  suit  exceeds  in 
value  the  jurisdictional  limit,  nevertheless,  if  there  are  several 
and  separate  interests  in  that  sum,  belonging  to  distinct  parties, 
and  constituting  distinct  causes  of  action,  although  actually 
united  in  one  suit  and  growing  out  of  the  same  transaction,  the 
jurisdiction  of  the  court  has  been  constantly  denied.  We  have 
had  occasion  to  repeat  and  apply  this  principle  in  several  cases 
at  the  present  term.  Ex  parte  Baltimore  ^  Ohio  JtaUroad 
(7(9.,  Schwed  V.  Smithy  Farmer9*  Loan  ^  Trust  Co.  v.  Water- 
man^ Adams  v.  Crittenden^  ante^  pp.  5,  188,  265,  576.  In 
some  of  these  cases,  the  value  of  the  matter  in  dispute, 
actually  determined  against  the  party  invoking  our  appellate 
jurisdiction,  actually  was  largely  in  excess  of  its  limit,  and 
yet  its  exercise  was  forbidden,  because  it  was  divided  into 
distinct  claims,  no  one  of  which  was  sufficient  of  itself  to 
entitle  either  party  to  an  appeal,  although  the  •decision  in 
one  was  necessarily  the  same  in  all,  because  rendered  upon 
precisely  the  same  state  of  facts.  Bussell  v.  StameU^  105 
U.  S.  803. 

To  entertain  jurisdiction  in  the  present  case  would  be,  in  oar 
opinion,  to  unsettle  the  principle  of  construction  by  which,  in 
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all  the  cases  referred  to,  this  coart  has  been  guided.    The  writ 

of  error  is  accordingly 

Di9m%%9edfor  toant  of  jurUdiction. 

KoTB.  — Plainview  t.  ManhcJl,  error  to  the  ssme  court,  was  sabmitted  at  the 
same  time  and  by  the  counsel  who  argued  the  preceding  case.  Ma.  Justicb  BCat- 
THBwSp  who  dellyered  the  ophiion  of  the  court,  remarked,  that  the  two  cases  did 
not  differ  in  anj  material  respect,  the  value  of  the  matter  in  dispute  in  each  be* 
ing  less  than  96,000.    For  the  same  reasons  the  writ  of  error  in  this  case  was 

IXsmuied. 


Pacb  v.  Alabama. 

Section  4189  of  the  Code  of  Alabama,  prohibiting  a  white  person  and  a  negro 
from  liying  with  each  other  in  adultery  or  foniicstion,  is  not  in  conflict  with 
the  Constitution  of  the  United  States,  although  it  prescribes  penalties  more 
serere  than  those  to  which  the  parties  would  be  subject,  were  they  of  the 
same  race  and  color. 

Erbob  to  the  Supreme  Court  of  the  State  of  Alabama. 

Section  4181  of  the  Code  of  Alabama  provides  that  ^^  if  any 
man  and  woman  live  together  in  ^adultery  or  fornication,  each 
of  them  must,  on  the  first  conviction  of  the  offence,  be  fined 
not  less  than  one  hundred  dollars,  and  may  also  be  imprisoned 
in  the  county  jail  or  sentenced  to  hard  labor  for  the  county  for 
not  mote  than  six  months.  On  the  second  conviction  for  the 
offence,  with  the  same  person,  the  offender  must  be  fined  not 
less  than  three  hundred  dollars,  and  may  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county  for  not 
more  than  twelve  months ;  and  for  a  third  or  any  subsequent 
conviction  with  the  same  person,  must  be  imprisoned  in  the 
penitentiary,  or  sentenced  to  hard  labor  for  the  county  for  two 
years.*' 

Section  4189  of  the  same  code  declares  that "  if  any  white 
person  and  any  negro,  or  the  descendant  of  any  negro  to  the 
third  generation,  inclusive,  though  one  ancestor  of  each  genera- 
tion was  a  white  person,  intermarry  or  live  in  adultery  or  for- 
nication with  each  other,  each  of  them  must,  on  conviction,  be 
imprisoned  in  the  penitentiary  or  sentenced  to  hard  labor  for 
the  coanty  for  not  less  than  two  nofr  more  than  seven  years." 
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In  November,  1881,  Tony  Pace,  a  negro  man,  and  Mary  J. 
Cox,  a  Tvhite  woman,  were  indicted,  under  sect.  4189,  in  a  Cir- 
cuit Court  of  Alabama,  for  living  together  in  a  state  of  adulteiy 
or  fornication,  and  were  tried,  convicted,  and  sentenced,  each 
to  two  years'  imprisonment  in  the  State  penitentiary.  On 
appeal  to  the  Supreme  Court  of  the  State  the  judgment  was 
affirmed,  and  he  brought  the  case  here  on  writ  of  error,  insist- 
ing that  the  act  under  which  he  was  indicted  and  convicted  is 
in  conflict  with  the  concluding  clause  of  the  first  section  of  the 
Fourteenth  Amendment  of  the  Constitution,  which  declares 
that  no  State  shall  ^^  deny  to  any  person  the  equal  protection 
of  the  laws." 

Mr.  John  B,  Tompkins  for  the  plainti£E  in  error. 
Mr.  Henry   C.   TompkvM^  Attorney-General  of  Alabama, 
contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court,  and 
after  stating  the  case  as  above,  proceeded  as  follows :  — 

The  counsel  of  the  plaintiff  in  error  compares  sects.  4184 
and  4189  of  the  Code  of  Alabama,  and  assuming  that  the  lat- 
ter  relates  to  the  same  offence  as  the  former,  and  prescribes  a 
greater  punishment  for  it,  because  one  of  the  parties  is  a  negro, 
or  of  negro  descent,  claims  that  a  diBcrimination  is  made 
against  the  colored  person  in  the  punishment  designated,  which 
conflicts  with  the  clause  of  the  Fourteenth  Amendment  pro- 
hibiting a  State  from  denying  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws. 

The  counsel  is  undoubtedly  correct  in  his  view  of  the  par- 
pose  of  the  clause  of  the  amendment  in  question,  that  it  was  to 
prevent  hostile  and  discriminating  State  legislation  against  any 
person  or  class  of  persons.  Equality  of  protection  under  the 
laws  implies  not  only  accessibility  by  each  one,  whatever  bis 
race,  on  the  same  terms  with  others  to  the  courts  of  the  country 
for  the  security  of  his  person  and  property,  but  that  in  the 
administration  of  criminal  justice  he  shall  not  be  subjected, 
for  the  same  offence,  to  any  greater  or  different  punishment. 
Such  was  the  view  of  Congress  in  the  enactment  of  the  Civil 
Rights  Act  of  May  81,  1870,  c.  114,  after  the  adoption  of  the 
amendment.     That  act,  after  providing  that  all  persons  within 
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tbe  junsdictioQ  of  the  United  States  shall  have  the  same  right, 
in  every  State  and  Territory,  to  make  aad  enforce  contracts,  to 
sne,  be  parties,  give  evidence,  and  to  the  full  and  equal  benefit 
of  all  laws  and  proceedings  for  the  security  of  person  and  prop- 
erty as  is  enjoyed  by  white  citizens,  declares,  in  sect.  16,  that 
they  **  shall  be  subject  to  like  punishment,  pains,  penalties, 
taxes,  licenses,  and  exactions  of  every  kind  and  none  bther, 
any  law,  statute,  ordinance,  regulation,  or  custom  to  the  con- 
trary notwithstanding." 

The  defect  in  the  argument  of  counsel  consists  in  his  assump- 
tion that  any  discrimination  is  made  by  the  laws  of  Alabama 
in  the  punishment  provided  for  the  ofEence  for  which  the  plain- 
tiff in  error  was  indicted  when  committed  by  a  person  of  the 
African  race  and  when  committed  by  a  white  person.  The 
two  sections  of  the  code  cited  are  entirely  consistent.  The  one 
prescribes,  generally,  a  punishment  for  an  offence  committed 
between  persons  of  different  sexes ;  the  other  prescribes  a  pun* 
isbment  for  an  offence  which  can  only  be  committed  where  the 
two  sexes  are  of  different  races.  There  is  in  neither  section 
any  discrimination  against  either  race.  Sect.  4184  equally  in- 
cludes the  offence  when  the  persons  of  the  two  sexes  are  both 
white  and  when  they  are  both  black.  Sect.  4189  applies  the 
same  punishment  to  both  offenders,  the  white  and  the  black. 
Indeed,  the  offence  against  which  this  latter  section  is  aimed 
cannot  be  committed  without  involving  the  persons  of  both 
races  in  the  satne  punishment.  Whatever  discrimination  is 
made  in  the  punishment  prescribed  in  the  two  sections  is  di- 
rected against  the  offence  designated  and  not  against  the  per- 
son of  any  particular  color  or  race.  The  punishment  of  each 
offending  person,  whether  white  or  black,  is  the  same. 

Judgment  affirmed. 
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Hayden  v.  MAinnNa. 

Uiider  tiie  act  of  March  8, 1876^  c.  137,  the  Circtiit  Court  should  &iniM  a  rait 
where  the  name  of  the  complainant  who  has  no  real  interest  in  the  suhject- 

•  matter  thereof,  has  heen  improperly  and  collnsireljr  used  for  the  purpose  of 
creating  a  case  cogniaahle  there. 

Appeal  from  the  Circait  Court  of  the  United  States  for  the 
IHstrict  of  Oregon. 

The  case  is  stated  in  the  opinion  of  the  coart. 

Mr.  John  H.  MitchM  and  Mr.  Augu9tu%  H.  Qarldnd  for  the 
appellant. 
Mr,  Gearfi^  A.  King  and  Mr.  W.  Lair^HiU  for  the  appellee. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

This  is  a  case  which  the  Circuit  Court  should  have  dismissed^ 
under  the  fifth  section  of  the  act  of  March  8, 1875,  c.  187,  con- 
eeming  the  jurisdiction  of  the  Circuit  Courts  of  the  United 
States,  instead  of  granting  the  relief  for  which  the  complainant 
prayed. 

it  is  charged  in  the  bill  that  Hayden,  the  appellant,  while 
acting  as  the  attorney  of  Rachel  Dove  and  Bethuel  Dove,  her 
hiisbatid,  purchased  under  execution  a  valuable  tract  of  land  be- 
longing to  her,  and  that  he  had  defended  the  suit  for  the  fore- 
olOBUre  of  a  mortgage,  in  which  a  decree  was  rendered  under 
which'the  property  was  sold.  It  is  set  out  with  sufficient  fnt 
Hess  that  at  this  sale  he  bought  the  land  at  less  than  its  value. 
Hinder  circumstances  which  should  subject  the  title  which  he 
acquired  to  the  character  of  a  trust  for  the  benefit  .of  Mrs. 
JDove. 

tt  is  not  necessary  now  to  inquire  into  the  truth  of  that  alle- 
gation, on  which  the'^Circuit  Court  rendered  a  decree  in  favor  of 
Manning,  the  complainant  in  the  suit,  because  we  are  of  opinion 
that  he  had  no  such  interest  in  the  matter  as  to  enable  him  to 
sustain  a  suit  in  the  Circuit  Couirt  of  the  United  States  in  re- 
gard to  it. 

The  sale  to  Hayden  was  made  March  5, 1864,  and  he  received 
the  sherifTs  deed  April  26  thereafter.  On  the  7th  of  April, 
1875,  Rachel  and  Bethuel  Dove  conveyed  the  land  to  Manning, 
who  bit>ught  the  present  suit  May  12, 1876. 
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It  appears  in  evidence  that  not  long  after  the  sherifiTs  deed 
was  made  to  him,  Hayden  took  possession  of  the  land,  and  has 
retained  it  ever  since,  though  it  is  said  he  obtained  the  posses- 
sion nnfairly. 

In  April,  1874,  Rachel  Dove  began  a  suit  .in  the  State  court 
of  Polk  County,  where  the  land  was  situated,  against  Hayden 
to  recover  these  premises,  and  the  court  decided  against  her  on 
demurrer.  From  this  decision  she  took  an  appeal  to  the  Su- 
preme Court.  She  subsequently  dismissed  it,  and  also  her  suit 
in  the  court  of  original  jurisdiction.  While'' the  latter  was 
pending,  and  in  April,  1875,  the  conveyance  of  the  land  in 
question  was  made  to  Manning. 

Manning  was  the  husband  of  her  daughter,  and,  as  he  re- 
sided in  California,  he  had  the  citizenship  necessary  to  enable 
him  to  renew  the  litigation  in  the  Circuit  Court  of  the  United 
States. 

The  deed  purports  to  be  one  of  bargain  and  sale  for  the  con- 
sideration of  $5,000 ;  but  no  money  was  ever  paid  on  it.  No 
note  or  other  obligation  was  given,  nor  any  mortgage,  as  secur- 
ity for  the  debt.  It  does  not  appear  that  Manning  ever  prom- 
ised to  pay  anything  for  it. 

Mrs.  Dove's  account  of  the  transaction  is  this :  ^  My  daughter 
Elizabeth  is  the  wife  of  Charles  Manning,  the  plaintiff.  Miin- 
ning  never  has  paid  me  any  money  on  this  land,  but  he  was 
going  to.  He  never  gave  me  his  note.  I  can^t  say  when  I  saw 
Manning  last.  I  think  eight  years  ago.  Manning  wrote  first 
about  having  the  land  conveyed  to  him ;  said  he  would  take 
the  matter  off  our  hands.     I  have  not  the  letter  with  me.*' 

Dove  says  that  neither  from  his  own  knowledge  nor  that  of 
his  wife  is  he  able  to  state  whether  any  part  of  the  $5,000  has 
been  paid.  Manning's  deposition  was  not  taken,  nor  is  any  word, 
verbal  or  in  writing,  produced  as  coming  from  him  in  regard 
to  this  suit.  The  bill,  which  is  filed  in  his  name,  is  neither 
signed  nor  sworn  to  by  him.  Dove  swears  that  he  is  the 
agent  and  attorney  in  fact  of  Manning,  and  as  such  he  verifies 
the  bill. 

The  defendant,  who  is  called  upon  to  make  full  and  perfect 
answer,  does  so  under  oath,  and  denies  that  ^Manning  was  in 
good  faith  the  lawful  owner  ^f  the  land.    No  bond  for  costs 
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was  given  by  Manning,  or  any  one  for  him.  Dove,  in  swearing 
to  the  bill  of  costs  o^  about  $800,  does  not  say  that  plaintiff 
had  paid  any  part  of  them,  but  that  they  were  incurred  in  the 
suit. 

There  is  no  evidence  that  the  deed  from  Dove  and  wife  to 
Manning  was  ever  delivered  to  him,  or  was  ever  in  his  posses- 
sion ;  and  there,  is  no  reason  to  suppose  it  ever  left  Ofiegon,  or 
that  he. had  been  in  Oregon  for  years  before  or  after  its  exe- 
cution. 

Undoubtedly,  Mrs.  Dove  and  her  husband  could  have  given 
their  interest  in  the  property  to  their  daughter,  and  a  convey- 
ance in  consideration  of  natural  love  and  affection  might  have 
been  good. 

But  this  deed  was  not  made  to  her,  nor  on  any  such  consid- 
eration, but  recites  a  consideration  of  $5,000  in  money,  while-it 
clearly  appears  that  no  money  was  paid,  or  secured  by  note  or 
mortgage,  or  promised  or  intended  to  be  paid. 

*^  Manning  wrote  to  me,"  says  Mrs.  Dove,  **  about  having  the 
land  conveyed  to  him ;  said  he  would  take  the  matter  off  our 
hanjds." .  What  matter  ?  Manifestly  the  litigation  at  that  time 
going  oh.  **  I  will  sue  for  you  in  my  name.  I  can  go  into  a 
court  of  the  United  States  where  you  can't  go,"  is  what  he 
meant. 

There  is  not  a  syllable  in  this  record  inconsistent  with  the 
idea  that  the  deed  was  made  to  Manning  without  his  knowl- 
edge, recorded  in  Oregon,  and  delivered  to  the  lawyers  who 
brought  this  suit  (the  same  who  brought  the  suit  in  the  State 
court),  without  his  authority,  and  without  any  communication 
from  him  whatever.  If  the  bringing  of  this  suit  was  a  tort, 
there  is  no  evidence  in  the  record  by  which  Manning  could  be 
connected  with  it,  or  with  any  assertion  of  claim  under  the 
deed. 

tt  seems  to  us  that  Manning's  name  is  used  because  hp  ib  a 
citizen  of  a  different  State  from  the  defendant,  for  the  sole 
benefit  of  Mrs.  Dove ;  that  he  has  no  real  interest  in  the  con- 
troversy, and,  if  cognizant  of  what  is  going  on,  of  which  there 
is  much  doubt,  that  he  is  passively  permitting  the  use  of  his 
name  for  her  benefit,  in  order  to  make  a  simulated  case  of 
jurisdiction  in  the  Federal  court. 
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This  is  precisely  the  case  provided  for  in  the  act  of  1875. 

The  *^  suit  does  not  really  and  substantially  inyolve  a  dispute 
or  controversy  properly  within  the  jurisdiction  of  the  Circuit 
Court,"  because  the  r^  controversy  is  wholly  between  citizens 
of  the  same  State.  ^  The  name  ci  Manning,  the  plaintiff  in 
the  suit,  has  been  improperly  and  coUusively  used  (in  the  lan- 
guage of  this  statute)  for  the  purpose  of  creating  a  case  cogni- 
zable under  it."  WiUiamB  v.  NottauHh  lOi  U.  S.  209;  Sawes 
V.  Oakland^  id.  450 ;  Detroit  v.  jDean,  amte^  p.  587. 

Decree  revereed,  and  eauee  remanded  fKri£k  directione  to  diemiee 
the  bUl  for  want  of  Jwiedicttdn^  and  without  pn^udice  to 
any  other  action  in  a  proper  court. 


Thompson  v.  Pebbikb. 

1.  Thompton  t.  Perrim,  103  U.  8.  806,  cited  and  reafflmed. 

2.  Orerdue  coupons  detached  from  a  municipal  bond  which  hat  not  matured  are 

negotiable  by  the  law  merchant. 
8.  Where  cuupons  are  payable  to  bearer,  the  right  of  the  holder  thereof  to  ifie, 
thereon  in  a  court  of  the  United  States  does  not  depend  upon  the  citizen- 
ship of  any  previous  holder.    He  is  not  an  aaslgnee,  within  the  meaning  of 
the  act  of  March  8, 1876,  c.  137. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Timothy  F.  Bush  and  Mr.  F.  N.  Bangs  for  the  plaintiff 
in  error. 

Mr.  William  M.  Evarts  for  the  defendant  in  error. 

Mb.  Justicb  Harlan  delivered  the  opinion  of  the  court. 

In  Thomps<m  v.  Perrine^  108  U.  S.  806,  we  affirmed  a  judg- 
ment of  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  against  the  town  of  Thompson,  In 
that  State,  for  the  amount  of  certain  coupons  of  bonds,  exe- 
cuted in  behalf  of  that  town,  by  virtue  of  the  provisions  of  an 
act  passed  May  4, 1868,  and  amended  April  1, 1869.    Those 
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acta,  as  i;?ill  be  seen  from  the  statement  of  the  fonner  case, 
authorized  the  town  of  Thompson,  in  aid  of  the  construction 
of  a  laikoad  from  Monticello,  N«  Y.,  to  Port  Jervis,  in  the 
same  State, — a  majority  of  its  taxpayers,  appearing  upon  the 
last  assessment  roll,  and  representing  a  majority  of  the  taxable 
property,  not  including  lands  of  non-residents,  having  first  con- 
sented to  the  debt  being  contracted,  —  to  issue  bonds,  and  to 
invest  the  proceeds^  when  disposed  of,  in  the  capital  stock  of 
the  railroad  company  organized  to  construct  the  proposed  road. 
Bonds  were  issued,  and  instead  of  selling  them  and  investing 
the  proceeds  in  the  company's  stock,  the  local  authorities  ex- 
changed them  directly  with  the  railroad  company  for  stock. 
This,  according  to  certain  decisions  of  the  highest  court  of 
New  York,  was  in  violation  of.  the  act  giving  authority  to 
issue  the  bonds.  But,  by  an  act  passed  April  28,  1871,  —  pre- 
vious to  which  time  the  bonds  had  been  issued  and  delivered, 
—  that  exchange  for  stock  was,  in  express  terms,  ratified  and 
confirmed.  And  the  controlling  question  in  the  former  case 
was  as  to  the  constitutional  validity  of  the  latter  statute.  In 
Morton  v.  Toum  of  Thompson^  71  N.  Y.  513,  decided  January, 
1878,  the  Court  of  Appeals  of  New  York  held,  that  as  the  tax- 
payers had  only  consented  to  an  issue  of  bonds,  the  proceeds  of 
the  sale  of  which  should  be  invested  in  stock,  it  was  beyond 
the  power  of  the  legislature  to  validate  bonds,  which,  in  viola- 
tion of  the  act  under  which  they  were  issued,  were  not  sold, 
but  were  directly  exchanged  for  stock,  of  which  fact  all.  pur- 
chasers had  notice  from  the  recitals  of  the  bonds  themselves. 
The  adjudication,  it  was  contended  by  counsel,  was  binding 
upon  us.  But  to  that  proposition  we  declined  to  give  our  as- 
sent, and  stated,  with  some  fulness,  the  reasons  why  we  could 
not  give  to  the  decision  in  the  case  just  cited  the  effect  claimed 
for  it  by  the  town. 

We  held,  for  reasons  which  need  not  be  repeated,  that  it  was 
within  the  constitutional  power  of  the  legislature  of  New  York 
to  pass  the  curative  statute  of  April  28, 1871,  and  that  from 
the  moment  it  was  enacted  (it  not  before)  the  bonds,  by 
whomsoever  held,  whether  by  the  railroad  company  or  others, 
became  binding  obligation^  upon  the  town,  as  much  so  as  if 
they  had  originally  been  sold  and  the  proceeds  invested  in 
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stock  of  the  railroad  company,  as  required  by  the  acts  nnder 
'which  they  were  issued. 

That  decision  controls  the  present  case ;  for  the  latter,  in  its 
essential  features,  differs  from  the  former  only  in  the  circum- 
stance of  the  time  when  Perrine  acquired  title  to  the  coupons 
in  suit.  Those  heretofore  sued  on  were  purchased  by  him  in 
1875,  while  those  now  in  suit  were  purchased  by  him  in  1878, 
^hen  they  were  overdue,  and  after  the  decision,  in  71  N.  Y. 
was  announced.  Counsel  for  the  town  now  insist  that  this 
court  should  follow  the  ruling  in  Sortan  v.  Taum  of  Thomjh 
%ony  at  least  as  to  holders  of  coupons  or  bonds  who  purchased 
after  it  wa:  decided ;  and  they  suppose  that  this  court  placed 
its  former  decision  upon  the  ground  mainly  that  Perrine  had 
purchased  the  bonds  there  in  suit  before  the  Court  of  Appeals 
declared  the  act  to  be  unconstitutional.  But  in  this  view  we 
do  not  concur.  The  reference,  in  the  former  case,  to  the  date 
Ziehen  Perrine  purchased,  was  to  illustrate  the  injustice  which 
ii¥Ould  be  done  were  we,  in  opposition  to  our  own  view  of  the 
law,  to  follow  the  ruling  of  the  State  court  made  after  he 
purchased,  —  a  decision  which,  with  entire  respect  for  the 
State  coiirt,  was  held  not  to  be  in  harmony  with  its  former  de* 
cisions.  What  we  decided  was  that  the  curative  statute  was 
within  the  limits  of  the  legislative  power,  and  that,  at  least 
from  its  passage,  the  bonds,  by  whomsoever  held,  whether  by 
the  railroad  company  or  others^  became  enforceable  obligations 
of  the  town.  Ohio  Life  Insurance  ^  'Tni%t  Co.  v.  Debolt^  16 
How.  416;  Mitchell  v.  Burlington^  4  Wall.  270;  Taylor  v. 
Ypsilanti,  105  U.  S.  60. 

There  is,  however,  one  point  made  in  this  case,  not  made  in 
the  former  one,  and  which  it  is  our  duty  to  notice.  It  is,  that 
this  action  is  excluded  by  statute  from  the  jurisdiction  of  a 
Circuit  Court  of  the  United  States. 

The  eleventh  section  of  the  act  of  Sept.  24,  1789,  c.  20, 
declares  that  no  District  or  Circuit  Court  shall  *^  have  cogni- 
zance of  any  suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  court  to  recover  the 
said  contents  if  no  assignment  had  been  made,  except  in  cases 
of  foreign  bills  of  exchange."    The  provision  in  the  act  of 
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Maioh  8, 1875,  o.  187,  is:  ««Nor  shall  anj  Circuit  or  District 
Court  have  cognizanee  of  any  suit  founded  on  contract  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  thereon  if  no  assignment  had  beta  mads, 
except  in  cases  of  promissory  notes  negotiable  by  the  law  me^ 
chant,  and  bills  of  exchange.'* 

It  is  not  claimed  that  the  words  ^*  assignee ''  and  ^'  assignment,** 
as  found  in  the  act  of  1876,  have  any  meaning  di£Ferent  from 
that  attached  to  the  same  words  in  the  act  of  1788,  or  in  sect 
629  of  the  Revised  Statutes.  But  the  contention  of  counsel  is 
that  the  coupons  in  suit,  being  detached  from  the  bonds  and 
overdue  when  Perrine  purchased  them,  were  dishonored,  and, 
therefore,  inot  negotiable  by  the  law  merchant ;  consequently, 
it  is  clidmed,  they  are  not  within  the  exception  of  promia* 
sory  notes  negotiable  by  .the  law  merchant,  but  are  embraced 
by  the  general  inhibition  upon  suits  founded  on  contract 
where  the  assignor  himself  could  not  have  sued  in  the  Circait 
Court. 

This  position  cannot  be  susfained.  It  is  an  immaterial  cir- 
cumstance  that  the  coupons,  when  purchased  by  Perrine,  were 
detached  from  the  bonds.  And  the  bonds  not  having  then 
matured,  the>  coupons,  though  overdue,  had  not  lost  the  quality 
of  negotiability  by  the  law  merchant.  This  result  must  follow 
from  the  principles  announced  in  Cromwell  v.  County  qf  Sae^ 
96  U.  S.  61.  Further,  and  apart  from  any  consideration  of 
the  question  as  to  the  negotiability,  according  to  the  law  mer- 
chant, of  these  coupons,  Perrine  is  not  an  assignee  within  the 
meaning  of  the  act  of  1876,  or  of  the  previous  statutes  relating 
to  the  same  subject.  Oiving  the  words  assignee  and  assign- 
ment their  broadest  signification,  and  conceding  that,  in  some 
cases,  the  holder  of  a  promissory  note  may  become  such  in 
virtue  alone  of  an  assignment,  yet,  according  to  the  established 
construction  of  the  act  of -1789,  the  right  of  the  holder  of  a 
promissory  note  or  bond^  payable  to  a  particular  person  or 
bearer,  to  sue  in  his  own  name,  did  not  depend  upon  the  citi- 
zenship of  the  named  payee  or  of  the  first  or  any  preyions 
holder ;  this,  because,  in  all  such  cases,  the  title  passed  by  deliv- 
ery  and  not  in  virtue  of  any  assignment.  In  BuUard  v.  .BeS, 
1  Mason,  248,  Mr.  Justice  Story  said,  that  to  bring  a  case 
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within  the  exception  contained  in  the  eleyenth  section  of  the 
act  of  1789,  *^  the  action  must  not. only  be  founded  on  a  chose 
in  action,  but  it  must  be  assignable ;  and  the  plaintiff  must  sue 
in  virtue  of  an  assignment*"  ^^  A  note,"  said  he,  *^  payable  to 
bearer,  is  often  said  to  be  assignable  by  delivery ;  but  in  cor- 
rect language  there  is  no  assignment  ifk  the  case.  It  passes  by 
mere  delivery ;  and  the  holder  never  makes  any  title  by  or 
through  any  assignment,  but  .claims  merely  as  bearer.  The 
note  is  an  original  promise  by  the  maker  to  pay  any  person 
who  shall  become  the  bearer ;  it  is,  therefore,  payable  to  any 
person  who  snccessively  holds  the  note  bona  fide^  not  by  vir- 
tue of  any  assignment  of  the  promise,  but  by  an  original  and 
direct  promise,  moving  from  the  maker  to  the  bearer."  In 
Bank  of  Kentucky  v.  Wwter^  2  Pet.  818,  826,  this  court  said 
that  it  had  *^  uniformly  held  that  a  note  payable  to  bearer  is 
payable  to  anybody,  and  is  not  affected  by  the  disabilities  [to 
sue]  of  the  nominal  payee."  Thomson  v.  Lee  County^  8  Wall. 
827 ;  BwhneU  v.  Kennedy,  9  id.  887 ;  City  of  Lexington  y. 
Butter,  14  id.  282 ;  Cooper  v.  Town  of  Thompson,  IS  Blatchf. 
484 ;  Coe  V.  Cayuga  Lake  Railroad  Co.^  19  id.  522. 

The  coupons  in  suit  are  payable  to  the  holder  thereof,  and, 
upon  the  authority  of  the  adjudged  cases,  Perrine  is  not  an 
assignee  within  the  meaning  of  the  act  of  1875.  He  is  entitled 
to  sue  without  reference  to  the  citizenship  of  any  previous 
holder. 

We  perceive  no  error  in  the  record. 

Judgment  affirmed. 


VOL.  xvi.  dS 


594  Pbat  v.  United  States.  [Sup.  Ct. 


Peay  v.  United  States. 

A.  waa  appointed  occasional  weigher  and  measnrer,  at  a  fixed  compensation  per 
annum  when  employed.  He  rendered  accounts  for  his  scryices  each  month, 
Sundays  being  deducted ;  was  paid  on  that  basis,  and  gave  his  receipts  tlieie- 
for.  He  subsequently  brought  suit  to  recover  pay  for  the  Sundays  excented 
from  those  accounts.    Held,  that  he  is  not  entitled  to  recover. 

Appeal  from  the  Coart  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  JJ.  Talbot  for  the  appellant. 

Mr.  Assistant  Attomejf- General  Maury  for  the  United  States. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

According  fo  the  finding  of  facts  in  this  case,  the  claimant 
received,  on  the  first  day  of  March,  ISGT,  a  written  instrument 
appointing  him  occasional  weigher  and  measurer,  with  a  com- 
pensation fixed  at  $2,000  per  annum  when  employed.  He  held 
the  place  and  performed  the  duties  of  occasional  weigher  and 
measurer  at  Portland,  Maine,  under  that  appointment  until 
Nov.  80, 1877. 

A  further  finding  is  this :  — 

For  each  month  during  the  period  of  said  service  the  claim- 
SiUt  was  paid  his  compensation  upon  bills  made  out  in  the  fol- 
lowing form: — 

**The  United  States  Dr.  to  P.  E.  Pray,  Occasional  Weigher 
of  the  Customs  for  the  Port  of  Portland. 

'^For  mj  services  as  occRsional  weigher  of  the  customs  from 
to         ,  inclusive,  Sundays  excepted,  one  month,  at  two  thousand 
dollars  per  annum." 

Each  bill  so  made  out  was  for  the  sum  due  for  the  month 
named  in  it,  after  deducting  the  Sundays,  and  to  each  was 
subjoined  a  receipt,  signed  by  the  claimant,  in  the  following 
form:  — 


"  Received  payment  for  the  above  services,  $  »  of 

edkctor  of  outtoms  for  the  Port  of  Portland/' 


Oct  1882.]  PfetAT  V.  XTniteo  States.  686 

The  present  satt  is  brought  to  recover  compensation  for  the 
Sundays  excepted  out  of  these  monthly  payments  during  the 
entire  period  of  service. 

This  demand  is  founded  on  the  law  which  gives  to  the 
"weighers  and  measurers,  holding  office  as  such  by  the  usual 
appointment,  a  salary  of  $2,000  per  annum,  in  which,  of  course, 
Sundays  are  disr^arded. 

Counsel  for  the  government  contends  that  his  letter  of  ap- 
pointment, naming  him  as  ^^  occasional  weigher  and  measurer,** 
to  be  paid  at  the  rate  of  $2,000  per  annum  ^*  when  employed,*' 
justified  payment  at  that  rate  only  for  the  days  when  he  was 
in  actual  service. 

Whatever  might  have  been  said  in  opposition  to  this  view, 
if  claimant  had  asserted  it  during  the  early  time  of  his  service, 
it  is  clear  that,  by  the  form  of  the  bill  for  services  for  each 
month,  he  expressed  his  own  understanding  of  the  contract  to 
be  the  same  as  that  with  the  collector  who  employed  and  paid 
him.  He  makes  out  in  his  own  name,  ^^  for  (his)  my  services 
as  occasional  weigher,'*  '^  for  one  montn,  Sundays  ei^oepted,'* 
bis  bill,  with  the  sum  fixed  on  that  basis^  and  accepts  and  signs 
a  receipt  for  it,  and  this  he  doas  every  month  for  ten  years. 

He  cannot  be  permitted  now  to  say,  after  he  is  out  of  that 
employment,  that  his  contract  was  for  $2,000  a  year  as  an 
absolute  salary. 

If  this  was  the  case  of  a  person  employed  by  a  bank,  a  rail* 
road  company,  or  in  any  large  business  requiring  many  persons 
for  its  service,  the  case  would  admit  of  no  argument. 

We  think  it  equally  plain  in  the  present  case.  United  8tate$ 
V.  AdatM,  7  Wall.  463 ;  United  States  v.  Child,  12  id.  282 ; 
United  Statee  v.  Juttice,  14  id.  585 ;  Mason  v.  United  States, 
17  id.  67. 

Judgment  affirmed. 
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Red  Rock  v,  Hbnbt. 

1.  A  statute  is  not* repealed  by  a  later  affirmative  statute,  which  contains  do  re- 
pealing clause,  unless  the  conflict  between  them  cannot  be  reconciled,  or 
the  later  covers  the  same  ground  as  the  former,  and  is  clearly  intended  as  a 
substitute  therefor. 

8.  The  statute  of  Minnesota  of  March  6, 1868,  pursuant  to  which  certain  bonds 
were  issued  by  the  town  of  Red  Rocic,  to  aid  in  the  construction  of  a  rail- 
road, was  not  repealed  by  the  statute  of  March  5, 1870, /nmT,  p.  690. 

8.  The  act  of  March  2, 1871,  post,  p.  000,  has  no  e£Fect  upon  the  riglits  of  the 
holder  of  the  bonds,  as  there  had  been  a  previous  compliance  with  every 
condition  upon  which  the  town  had  agreed  to  issue  them. 

Ehrob  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

The  legislature  of  the  State  of  Minnesota,  on  March  6, 1868, 
passed  an  act  entitled  *^  An  Act  to  authorize  the  towns  in 
Fillmore,  Mower,  Freeborn,  Faribault,  Martin,  and  Jackson 
Counties  to  issue  bonds  to  aid  in  the  construction  of  any  rail- 
road running  into  or  through  said  counties."  The  first  three 
sections  of  the  act,  the  only  ones  material  to  this  case,  are  as 
follows :  — 

^  Sect.  1.  Each  town  in  the  counties  of  Fillmore,  Mower,  Free- 
bom,  Faribault,  Martin,  and  Jackson  is  authorized  to  issue  bonds  aa 
hereinafter  provided  to  aid  in  the  construction  of  any  railroad 
running  into,  or  proposed  to  be  built  through,  either  or  all  of  the 
counties  afbresaid. 

*'  Sect.  2.  Said  bonds  shall  be  issued  in  sums  of  not  less  than  one 
hundred  dollars  each,  may  bear  interest  at  a  rate  not  exceeding  ten 
per  cent,  per  annum,  payable  annually,  and  shall  run  for  a  period 
not  exceeding  ten  years  from  their  respective  dates.  They  shall  be 
signed  by  the  chairman  of  the  board  of  supervisors,  and  counter- 
signed  by  the  town  clerk  of  such  towns ;  and  the  principal  and 
interest  as  they  become  due  shall  be  payable  to  the  person  or  cor- 
poration to  whom  they  shall  be  issued,  or  bearer,  on  presentation  to 
the  town  treasurer. 

**Sect.  3.  Any  towr  in  either  of  the  aforesaid  counties  may,,  at 
any  usual  or  regularly  called  special  meeting,  by  vote  of  a  majority 
of  the  legal  voters  of  such  town  present,  and  voting,  fix  the  amonnt 
and  size  of  bonds  to  be  issued  by  such  town,  the  rate  of  interest  and 
the  date  of  payment  of  all  and  any  thereo^-and  the  person  or  cor- 
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poration  to  whom  the  same  shall  be  issued  and  made  payable,  and 
the  time  at  which  and  the  terms  and  conditions  upon  which  the 
same  will  be  issued ;  and  such  town  may,  at  such  meeting,  by  vote, 
delegate  all  or  any  of  the  foregoing  powers  to  the  board  of  snpep- 
▼isors  or  any  committee  appointed  by  the  town.** 

This  act  was  amended  Feb.  27, 1869,  by  substituting  ^'  thirty '' 
for  *^  ten  "  years,  as  the  limit  of  time  at  or  within  which  the 
bonds  were  to  be  made  payable. 

While  the  act,  thus  amended,  was  in  force,  to  wit^  May  9, 
1869,  the  Southern  Minnesota  Railroad  Company,  by  Clark  W. 
Thompson,  its  general  manager,  made  the  following  proposition 
to  certain  towns  in  the  counties  of  Mower  and  Fillmore, 
among  which  was  the  town  of  Red  Rock,  the  plaintifiE  in 
error:  — 

^I  propose,  in  the  name  of  the  Southern  Minnesota  Railroad 
Company,  to  build  and  put  in  operation  the  Southern  Minnesota 
Hail  road,  from  its  present  terminus  in  Fillmore  C  anty  to  some 
point  on  the  Minnesota  Central  Railroad,  on  or  before  the  thirty- 
first  day  of  December,  one  thousand  eight  hundred  and  seventy-two, 
on  ^he  following  conditions,  to  wit: — 

*^  That  the  following  towns  in  Fillmore  and  Mower  Counties  shall 
vote  and  certify  to  the  Southern  Minnesota  Railroad  Company  the 
following  amount  of  bonds  of  their  respective  tcwns,  payable  in 
twenty  years,  with  seven  per  cent,  annual  interest  Fillmore, 
fifteen  thousand  dollars ;  Spring  Valley,  twenty-five  thousand  dol- 
lars; Frankfort,  fifteen  thousand  dollars;  Grand  Meadow,  fifteen 
thousand  dollars;  Red  Bock,  twenty-five  thousand  dollars,  and 
Walthan,  fifteen  thousand  dollars ;  the  bonds  not  to  be  delivered, 
and  the  interest  not  to  commence,  until  said  completed  road  shall 
reach  the  town,  or  some  point  as  far  west  as  the  eastern  line  of 
the  town,  voting  the  aid,  if  said  road  shall  be  done  by  the  time 
specified." 

A  special  meeting  of  the  legal  voters  of  the  town  of  Red 
Rock  was  held  May  15, 1869,  at  which  a  majority,  of  them  then 
present  and  voting  adopted  the  following  resolutions :  — 

*'  .Resolved^  That  under  the  provisions  of  an  act  of  the  legislature 
of  the  State  of  Minnesota,  entitled  '  An  Act  to  authorize  the  coun- 
ties of  Fillmore^  Mower,  Freeborn,  Faribault,  Martin,  and  Jackson 
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to  issue  bonds  to  aid  in  the  oonstrnction  of  any  railroad  mnnii^ 
into  or  through  said  counties,'  the  supervisors  of  the  town  of  Red 
Bock,  Mower  County,  Minnesota,  and  their  successors  in  office  be, 
and  are  hereby,  authorized  and  required  to  issue  and  deliyer  to  the 
•Southern  Minnesota  Railroad  Company  the  bonds  of  said  town, 
with  interest  coupons  attached,  to  the  amount  of  twenty-five  thou- 
sand dollars,  such  bonds  to  bear  interest  at  the  rate  Df  seven  per 
cent»  per  annum,  payable  annually ;  such  bonds  to  be  issued  in  de- 
nominations of  not  less  than  one  thousand  dollars  each^  and  to  be 
payable  in  twenty  years  from  their  date,  and  to  be  signed  by  the 
chairman  of  said  board  of  supervisors  and  attested  by  the  clerk  of 
said  town,  whenever  said  railroad  company  shall  have  completed  its 
said  road,  from  its  present  termination,  Fillmore  County,  %o  some 
point  within  one  hundred  Tods  of  the  southeast  comer  of  the  north- 
east quarter  of  section  nine  in  township  one  hundred  and  three 
north  of  range  seventeen  west,  and  shall  have  established  a  regular 
freight  and  passenger  depot  and  are  doing  business  therefrooL 

*'  Reaolvedy  That  the  bonds  shall  not  be  issued  or  delivered  to 
said  company,  and  no  obligation  incurred  by  said  town  by  voting 
of  this  resolution,  unless  said  company  shall  have  oonipleted  said 
road  to  said  point  by  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  seventy-two.** 

Prior  to  the  issue  of  the  bonds  mentioned  in  these  resolutioiiB 
the  company  never  formally  agreed  Iq  writing  to  th0  terms  and 
conditions  on  which  the  bonds  were  voted,  but  in  the  |iall  of 
1869  it  located  its  road  between  the  points  and  upon  the.  line 
mentioned  in  the  above  resolution;  and  iji  December  of  that 
year  it  let  the  contract  for  constructing  that  portion  of  its  line 
so  located.  Work  was  at  once  begun,  and  was  carried  on  dar- 
ing the  winter,  spring,  and  summer  of  the  year  1870. 

Before  the  close  of  the  summer,  and  more  than*  two  years 
before  the  time  fixed  in  the  resolution,  the  company  had  com- 
plied with  all  the  terms  and  conditions  of  that  resolution,  and 
had  completed  its  road  between  the  points  and  upon  -  the  line 
prescribed  in  the  resolution,  and  had  built  the*  depot,  and  waa 
*^  doing  business  thereupon/' 

Whereupon,  in  pursuance  of  the  proposition  madeuto  the 
company  in  said  resolution  of  May  15, 1869,  the  town  of  Bed 
Bock,  on  March  9,  1871,  issued  to  the  company  twenty-five 
bond*'  of  $1,000  each,  falling  ^ue  in  twenty  years.    The  bonds 
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referred  on  their  face  to  the  law  of  the  State  and  the  TOte  of 
the  legal  voters  of  the  town  of  Red  Rock  by  which  it  was  sup- 
posed the  issue  of  the  bonds  was  authorized,  and  they  recited 
that  the  company  had  fully  performed  the  conditions  upon 
which  the  town  had  promised  to  issue  the  bonds. 

After  the  issue  of  the  bonds,  and  before  the  maturity  of  the 
first  coupons  thereunto  attached,  the  company  sold,  transferred, 
and  delivered  the  bonds,  with  all  the  coupons  appertaining  and 
attached  thereto,  to  Jacob  A.  Henry,  for  the  consideration  of 
$900  for  each  of  said  bonds,  such  price  then  being  their  full 
market  value,  and  he  forthwith  paid  the  money  to  the  com- 
pany. At  the  time  of  such  purchase  and  payment,  he  had  no 
knowledge  of  any  of  the  special  acts  of  legislature  hereinafter 
mentioned,  and  no  knowledge  of  the  proceedings  of  the  electors 
or  other  authorities  of  the  town,  except  what  be  derived  from 
the  recitals  contained  in  the  bonds. 

He  brought  this  suit  upon  the  coupons  which  matured  since 
he  became  the  holder  of  the  bonds. 

The  defence  set  up  was  this :  That  before  the  company  had 
fully  complied  with  the  conditions  upon  which  the  town  had 
proposed  to  Issue  its  bonds,  to  wit,  on  March  5, 1870,  the  legis- 
lature of  Minnesota  passed  an  act,  the  sections  of  which  perti- 
nent to  this  case  are  as  follows :  — 

^*  Sect.  1.  Each  township  and  village,  town  and  incorporated  city 
in  the  counties  of  Mower,  Dodge,  Goodhue,  and  Dakota,  by  a  vote 
of  a  majority  of  the  supervisors  of  any  township,  or  of  the  miyority 
of  the  city  council  of  any  such  village,  town,  or  city,  as  hereinafter 
provided,  may  create  and  issue  its  bonds,  with  interest  coupons  at- 
tached, to  aid  in  the  construction  of  any  railroad  running  into  or 
proposed  tQ  be  built  through  either  or  all  of  the  counties  afore- 
said. 

^  Sbct.  2.  The  majority  of  the  supervisors  of  any  township,  or  the 
majority  of  the  village,  towuf  or  city  council  of  any  such  village, 
town,  or  city  in  the  i^oresaid  counties,  may  fix  the  amount  and  size 
of  the  bonds  to  be  issued  by  said  township,  village,  town,  or  city, 
the  rate  of  interest  and  the  date  of  payment  of  all  or  any  part 
thereof,  and  the  person  or  corporation  to  whom  the  same  shall  be 
issued  and  made  payable,  and  the  time  at  which,  and  the  terms 
and  conditions  upon  which  the  sam^  shall  be  issued  to  such  corpo- 
ration. 
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^Sect.  3.  Before  the  bonds  are  issaed  in  any  township  or  incor- 
porated village,  town,  or  city,  the  qnestion  of  issuing  them  shall  be 
submitted  to  the  legal  voters  thereof  by  the  supervisors  of  said 
township  or  by  the^coundl  of  said  village,  town,  or  city.  And  the 
supervisors  of  townships  and  common  councils  of  said  villages, 
towns,  and  cities  are  hereby  authorized  to  appoint  and  call  special 
elections  for  such  purposes,  which  elections  shall  be  called  and  con- 
ducted in  such  form  and  manner  as  elections  are  usually  conducted 
in  such  townships,  villages,  towns,  or  cities.** 

The  act  farther  provided,  tiiat  if  the  majority  of  the  yoteis 
at  such  election  voted  for  the  issue  of  the  bonds,  the  said  super- 
visors or  the  said  common  council  should  cause  the  bonds  to  be 
delivered  to  the  railroad  ^company  whenever  it  should  have 
complied  with  the  terms  and  conditions  upon  which  the  bonds 
were  to  be  issued. 

Afterwards,  to  wit,  on  March  2,  1871,  and  before  the  bonds 
in  controversy  were  issued,  the  legislature  amended  the  first 
section  of  the  act,  so  as  to  make  it  read  as  follows :  — 

9 

^  Sect.  1.  Each  township,  village,  town,  and  incorporated  city 
in  the  counties  of  Mower,  Dodge,  and  Goodhue,  by  a  vote  of  a  ma- 
jority of  the  supervisors  of  any  township  or  of  the  migority  of  the 
city  council  of  any  such  village,  town,  or  city,  subject  to  the  ^h 
proval  and  ratification  of  the  legal  voters  of  said  township,  village, 
town,  or  city,  as  hereinafter  provided,  may  create  and  issue  its 
bonds,  with  interest  coupons  attached,  to  aid  in  the  construction  of 
any  railroad  running  into  or  proposed  to  be  built  through  either  or 
all  the  counties  aforesaid.'' 

This  was  followed  by  a  repealing  section,  as  follows :  r— 

'^Sbct  2.  All  acts  and  parts  of  acts  inconsbtent  with  this  act 
are  hereby  repealed." 

The  contention  of  the  town  was  that  the  act  of  1868,  under 
which  it  was  claimed  that  the  bonds  had  been  issued,  had  been 
repealed  by  the  above-mentioned  acts  of  1870  and  1871.  Upon 
this  question  the  judges  of  the  Circuit  Court  were  divided  in 
opitoion.  In  accordance  vrith  the  opinion  of  the  presiding 
judge,  judgment  was  rendered  in  favor  of  Henry,  and  the  ques- 
tion apon  which  the  judges  differed  was  certified  to  this  court 
for  its  decision. 
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Mr.  Gordon  E.  CoU  for  the  plaintiff  in  error. 
Mr*  E,  G.  Rogers  and  Mr.  W.  P.  Clough  for  the  defendant 
in  error. 

Mb.  Justice  Woods  delivered  the  opinion  of  the  court. 

The  statute  of  March  5, 1870,  is  an  affirmative  act,  and  con- 
tains no  express  repeal  of  the  act  of  March  6, 1868.  The  ques- 
tion is,  therefore,  whether  the  former  act  repeals  the  latter  by- 
implication.  The  leaning  of  the  courts  is  against  repeals  by 
implication,  and  if  it  be  possible  to  reconcile  two  statutes,  one 
will  not  be  held  to  repeal  the  other.  McCool  v.  Smithy  1  Black, 
469;  United  Statee  v.  Tynen,  11  WaU.  88. 

It  was  held  in  Wood  v.  United  States,  16  Pet.  842,  that  a 
repeal  by  implication  must  be  by  ^'  necessary  implication ;  for 
it  is  not  sufficient  to  establish  that  subsequent  laws  cover  some 
or  even  all  the  cases  provided  for  by  it,  for  they  may  be  merely 
affirmative  or  cumulative  or  auxiliary.*' 

In  United  States  v.  Tynen^  ubi  supra,  it  was  declared  by  Mr. 
Justice  Field,  speaking  for  the  court,  that  '^  it  is  when  the  later 
act  plainly  shows  that  it  was  intended  as  a  substitute  for  the 
former  act  that  it  will  operate  as  a  repeal  of  that  act.*' 

So  in  Hendersons  Tobacco,  11  Wall.  652,  this  court  said, 

0 

Mr;  Justice  Strong  delivering  its  opinion,  that  '^when  the 
powers  and  directions  under  the  several  acts  are  such  as  may 
well  subsist  together,  an  implication  of  repeal  cannot  well  be 
allowed." 

In  King  v.  Cornell,  decided  at  the  present  term,  the  Chief 
Justice,  expressing  the  opinion  of  the  court,  on  this  point  said: 
**  While  repeals  by  implication  are  not  favored,  it  is  well  set- 
tled that  when  two  acts  are  not  in  all  respects  repugnant,  if 
the  later  act  covers  the  whole  subject  of  the  earlier  and  em- 
braces new  provisions  which  plainly  show  that  the  last  was 
intended  as  a  substitute  for  the  first,  it  will  operate  as  a  re* 
peal.''  Ante,  p.  895.  See  also  Murdoch  v.  City  of  Memphis, 
20  WalL  590. 

The  result  of  the  authorities  cited  is  that  when  an  affirma- 
tive statute  contains  no  eipre9sion  of  a  purpose  to  repeal  a 
prior  law,  it  does  not  repeal  it  unless  the  two  acts  are  in  irrec- 
oncilable conflict,  or  unless  the  later  statute  covers  the  whole 
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ground  occupied  by  the  earlier  and  is  clearly  intended  as  a  sub- 
stitute for  it,  and  the  intention  of  the  legislature  to  repeal  most 
be  clear  and  manifest. 

Guided  by  this  rule,  we  are  to  settle  the  question  upon  which 
the  judges  of  the  Circuit  Court  were  divided  in  opinion. 

It  must  be  conceded  that  while  the  act  of  1868  requires  only 
the  vote  of  a  majority  of  the  legal  voters  of  the  town  before 
the  bonds  authorized  thereby  could  be  lawfully  issued,  the  act 
of  1870  requires  a  vote  of  a  majority  of  the  supervisors,  as  well 
as  a  vote  of  the  majority  of  the  legal  voters,  to  warrant  the 
issue  of  bonds  under  its  authority.  It  is,  therefore,  clear  that 
the  conditions  upon  which  the  towns  of  Mower  County  were 
authorized  to  issue  their  bonds  were  different  under  the  two 
acts.  Nevertheless,  we  are  of  opinion  that  the  latter  act  was 
neither  repugnant  to,  nor  was  it  intended  as  a  substitute  for, 
the  former.  This,  we  think,  will  appear  from  the  following 
considerations. 

The  act  of  1868  authorized  the  issue  of  bonds  by  the  towns 
of  five  counties ;  namely,  Fillmore,  *  jwer,  Freeborn,  Faribault, 
Martin,  and  Jackson,  ^he  map  of  Minnesota  discloses  the 
fact  that  they  form  a  part  of  the  southern  tier  of  the  counties 
of  the  State,  and,  beginning  at  the  Mississippi  River,  extend  in 
a  right  line  from  east  to  west  in  the  order  named  in  the  act 
It  appears  from  the  record  that  prior  to  the  passage  of  the  act 
of  1868  the  Southern  Minnesota  Railroad  Company  was  char- 
tered and  empowered  to  construct  and  use  a  railroad  from  the 
Mississippi  River  westward  across  the  State  of  Minnesota  to  its 
western  boundary.  This  fact  ma)ces  it  reasonably  clear  that 
the  object  of  the  act  of  1868  was  to  authorize  the  towns  of  the 
counties  named  to  issue  their  bonds  in  aid  of  the  construction 
of  that  line  of  railroad. 

The  act  of  1870  authorizes  the  towns,  &c.,  of  the  counties  of 
Mower,  Dodge,  Goodhue,  and  Dakota  to  issue  bonds  to  aid  in 
the  construction  of  any  railroad  running  into  or  proposed  to  be 
built  through  either  or  all  of  st**'^.  counties.  The  map  shows 
that  these  counties,  beginning  with  Mower,  on  the  soathera 
boundary  of  the  State,  extend  in  a  Ulie  northwardly  to  the  Mis- 
sissippi River  opposite  St.  Paul.  It  is,  therefore,  reasonably 
clear  that  the  purpose  of  this  law  was  to  aid  in  tr  e  constractioiL 
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of.  a  line  of  railroad  running  north  and  sonth  through  these 
counties.  It  is  true  that  each  of  the  acts  authorizes  the  towns 
to  issue  bonds  in  aid  of  any  railroad  running  into  either  of  .the 
counties  named  therein,  but  this  fact  is  consistent  with  the  gen- 
eral purpose  of  the  act  as  aboye  indicated. 

We  haye,  therefore,  two  acts,  one  passed  to  authorize  the 
towns  in  a  certain  group  of  counties  to  aid  in  the  construction 
of  one  line  of  railroad,  and  the  other  to  authorize  the  towns  in 
another  group  of  counties  to  aid  in  the  construction  of  another 
Ime  of  road,  and  the  county  of  Mower  happens  to  be  common 
to  both  groups. 

When  we  consider  the  different  objects  which  it  is  reason- 
ably clear  the  legislature  had  in  yiew  in  the  passage  of  these 
two  acts,  it  is  a  fair  construction  to  hold  that  it  was  not  the 
intention  of  the  legislature,  by  the  passage  of  the  later  act,  to 
repeal  the  older  act,  either  totally  or  partially. 

It  is  not  contended  that  the  supposed  repeal  affected  any  of 
the  counties  named  in  the  first  act  eitcept  the  county  of  Mower. 
If  the  method  of  authorizing  the  issue  of  bonds  in  that  act  was 
an  unsafe  and  yicious  one,  which  the  legislature  intended  to 
change,  why  did  it  not  repeal  the  act  as  to  other  counties 
and  apply  to  them  also  the  restrictione  contained  in  the  later 
act? 

It  would  not  be  an  unwarranted  construction  of  the  two  acts 
to  hold  that  bonds,  issued  in  aid  of  an  east  and  west  line  of 
railroad,  passing  through  the  counties  named  in  the  act  of 
March  6, 1868,  should  be  issued  in  conformity  with  that  act, 
and  that  bonds  issued  in  aid  of  a  north  and  south  line  of  rail- 
road, running  through  the  counties  named  in  the  adt  of  Mafch 
5, 1870,  should  be  issued  in  conformity  with  the  latter  act.    \ 

We  think  that  the  circumstance  that  the  county  of  Mower 
happens  to  be  in  both  groups  of  counties,  does  not  show  a  put- 
pose  on- the  part  of  the  legislature  to  repeal  the  first  act,  so  far 
as  it  affects  that  county. 

The  language  of  the  act  of  1868  might  haye  been  sufficient 
to  authorize  the  towns  in  Mower  county  to  issue  bonds  in  aid 
of  a  north  and  south  line  of  railroad,  but  it  was  necessary  to 
pass  an  act  to  authorize  the  towns  in  the  counties  of  Dodge, 
Goodhue,  and  Dakota,  to  issue  bonds  in  aid  of  such  a  road.    In 
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passing  this  act  the  county  of  Mower  was  included,  doubtlev, 
for  tlie  purpose  of  making  clear  and  unquestionable  the  au- 
thority of  towns  in  that  county  to  issue  bonds  for  the  same 
purpose. 

We,  therefore,  find  no  repugnance  between  the  statutes,  nor 
do  we  find  the  later  act  to  be  a  revision  of  the  entire  subject 
covered  by  the  older  act,  nor  to  be  intended  as  a  substitute  for 
it.    There  is,  therefore,  no  repeal. 

There  is  another  consideration  which  is  entitled,  in  our  opin- 
ion, to  some  weight,  and  that  is,  that  before  the  act  of  1870 
was  passed,  the  railroad  company  had  made  considerable  prog- 
ress in  performing  the  conditions  upon  which  the  town  of  Red 
Rock  had  agreed  to)  issue  its  bonds.  It  had  located  its  line  of 
road  according  to  the  proposition  made  by  the  town,  and  had 
for  more  than  two  months  been  engaged  in  constructing  its 
road  upon  that  line.  It  is  true  it  was  under  no  binding  con- 
tract with  the  town  to  go  on  and  complete  the  line,  but  it  had 
unmistakably  manifested  its  purpose  to  do  so,  and  had  ex- 
pended and  was  expending  large  sums  of  money  in  an  effort  to 
comply  with  the  conditions  upon  which  the  town  had  agreed 
to  issue  its  bonds.  If,  under  thede  circumstances,  the  legisla- 
ture had  withdrawn  the  authority  of  the  town  to  issue  its  bonds 
or  had  imposed  new  conditions  upon  the  issue,  it  would  have 
been  an  act  of  bad  faith.  If  possible,  we  should  give  such  a 
construction  to'the  act  of  the  legislature  as  would  relieve  the 
State  from  such  an  imputation.  Broughton  y.  Pensacolay  93 
U.  S.  266. 

The  amendatory  act  of  March  2,  1871,  with  its  repealing 
clause,  can  have  no  effect  on  this  controversy.  Tliat  act  was 
passed  more  than  six  months  after  the  company  had  fully  com- 
plied with  all  the  conditions  upon  which  the  town  of  Red  Rock 
had  agreed  to  issue  its  bonds.  It  was  too  late  th^n  for  the  leg- 
islature to  interfere.  The  company  was  entitled  to  the  bonds, 
and  any  attempt  by  the  legislature  to  forbid  their  issue  would 
have  been  unconstitutional  and  void. 

The  burden  is  on  the  town  to  make  it  appear  that  the  act  of 
March,  1868,  which  authorized  the  issue  of  the  bonds,  the  cou- 
pons of  which  are  in  suit,  was  repealed  by  the  subsequent  act 
of  1870.     In  view  of  the  considerations  which  we  have  stated, 
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we  are  of  opinion  that  the  repeal  has  not  been  satisfactorily 
shown.  On  the  contrary,  we  think  it  reasonably  clear  that  no 
repeal  of  the  former  act  was  intended  by  the  passage  of  the  act 
of  1870. 

As  these  views  coincide  with  those  of  the  presiding  judge  of 
the  Circuit  Court,  upon  which  the  judgment  was  based,  it  fol- 
lows that  it  must  be  affirmed ;  and  it  is 

So  ordered. 


Weeth  v.  New  England  Mortgage  Company, 

Where  the  Judges  below  are  opposed  in  opinion,  this  court  will  not  take  jurisdic- 
tion of  the  case,  if  their  certificate,  instead  of  being  confined  to  single  points 
of  law,  presents  either  questions  of  fact  or  the  wliote  case  for  adjudication. 

Appeal  from  the  Circuit  Court  of  the  United  States  lor  the 
District  of  Nebraska. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  John  M.  Thurston  for  the  appellants. 
Mr.  J,  D.  Campbell  for  the  appellee. 

Mb.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

This  case  comes  here  by  appeal  on  a  certificate  of  division 
after  a  decree  in  accordance  with  the  opinion  of  the  presiding 
judge,  as  required  by  sect.  650  of  the  Revised  Statutes.  The 
value  of  the  matter  in  dispute  is  less  than  $5,000,  and  we  have 
consequently  no  jurisdiction,  unless  the  questions  certified  are 
such  as  we  can  consider. 

The  controversy  is  as  to  whether  certain  notes  sued  on  are 
usurious.  In  the  progress  of  the  cause  a  reference  was  made 
to  one  of  the  masters  of  the  court  ^^  to  report  on  the  law  and 
the  facts  as  shown  by  the  pleadings  and  the  proofs  herein." 
The  master  reported,  stating  the  facts  he  found  and  his  conclu- 
sions of  law^ thereon.  To  this  report  exceptions  were  filed  by 
both  parties,  on  the  ground,  among  others,  that  the  facts  found 
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and  stated  were  not  sustained  by  the  eyidence.  Upon  tiie 
hearing  of  the  cause  by  the  court  the  judges  were  divided  in 
opinion  on  the  following  questions :  — 

1.  Whether  the  notes  sued  on  were  usurious. 

2.  Whether .  the  master's  report  should  in  all  things  be 
affirmed. 

These  are  the  questions  certified  to  us. 

The  rule  is  well  settled  that,  to  give  us  jurisdiction  on  a  ce^ 
tificate  of  division  of  opinion,  the  questions  certified  must  be 
of  law  and  not  of  fact  Wilton  v.  £amufnj  8  How.  268; 
Dennistaun  v.  Stewart^  18  How.  565;  Silliman  v.  Budtom 
River  Bridge  Co.^  1  Black,  582 ;  Daniels  v.  Railroad  Oompang^ 
8  Wall.  250;  BrobH  v.  Brobtt^  4  id.  2.  We  cannot  in  this  way 
be  called  on  to  consider  the  weight  or  e£Fect  of  evidence.  It  is 
equally  well  settled  that  we  cannot  take  jurisdiction  where  the 
whole  case  is  certified  up  for  adjudication  instead  of  single 
points.  United  Statee  y.  Bailey^  9  Pet.  267;  Nesniith  v. 
Sheldon,  6  How.  41. 

The  certificate  in  this  case  is  manifestly  subject  to  both 
these  objections.  The  counsel  for  the  appellants  opens  his 
argument  with  the  candid  statement  that  *^  the  first  question 
submitted  depends  on  the  solution  and  determination  of  the 
second,  to  wit :  whether  the  master^s  report  should  in  all  things 
be  sustained?''  that  is  to  say,  whether  the  evidence  supports 
the  findings,  and  if  it  does,  whether  the  master  was  right  in 
his  conclusions  of  law.  This  certainly  presents  the  whole  case 
for  adjudication,  and  involves  a  finding  of  the  facts  by  thiB 

court. 

Appeal  di^imueedfor  want  ofJuriedietunL 
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Porter  v.  United  States. 

L  Bounty  waa  not  allowed  by  the  act  of  Congress  of  Jane  30, 18CI,  c.  174,  where 
Teasels  of  the  enemy  were,  during  the  rebellion,  destroyed  by  the  combined 
action  of  the  sea  and  land  forces  of  the  United  States. 

2.  Property  seixed  npon  any  waters  of  tlie  United  States,  other  than  bays  or  har- 
bors on  tlie  sea-coast,  was  not  maritime  prize,  nor  was  any  bounty  paid  by 
the  United  States  for  tho  destruction  thereof. 

Appeal  from  the  Sapreme  Coart  of  the  District  of  Co- 
lumbia. 

This  was  needing  termed  a  libel  of  information  filed  in 

the  Sapreme  Ooart  of  the  District  of  Columbia,  on  behalf  of 
David  D.  Porter  and  others,  officers  and  men  of  the  North 
Atlantic  Squadron,  to  recover  the  boanty  provided  by  the  act 
of  Congress  of  June  30, 1864,  c.  174,  regulating  prize  proceed- 
ings and  the  distribution  of  prize  money. 

The  eleventh  S€  tion  of  that  act  declares  ^'  that  a  bounty  shall 
be  paid  by  the  United  States  for  each  person  on  board  any 
ship  or  vessel  of  war  belonging  to  an  enemy  at  the  commence- 
ment of  an  engagement,  T\!.ich  shall  be  sunk  or  otherwise 
destroyed  in  such  engagement  by  any  ship  or  vessel  belonging 
to  the  United  States,  or  which  it  may  be  necessary  to  destroy  in 
consequence  of  injuries  sustained  in  action,  of  one  hundred  dol« 
lars,  if  the  enemy*s  vessel  was  of  inferior  force,  and  of  two  hun- 
dred dollars,  if  of  equal  or  superior  force,  to  be  divided  among 
the  officers  and  crew  in  the  same  manner  as  prize  money ;  and 
when  the  actual  number  of  men  on  board  any  such  vessel 
cannot  be  satisifactorily  ascertained,  it  shall  be  estimated  ac- 
cording to  the  complement  allowed  to  vessels  of  its  class  in  .he 
navy  of  the  United  States ;  and  there  shall  be  paid  as  bounty 
to  the  captors  of  any  vessel  of  war  captured  from  an  enemy, 
which  they  may  be  instructed  to  destroy,  or  which  shall  be 
immediately  destroyed  for  the  public  interest,  but  not  in  con- 
sequence of  injuries  received  in  action,  fifty  dollars  for  every 
person  who  shall  be  on  board  at  the  time  of  such  capture." 

The  libel,  in  substance,  alleges  that  between  the  8th  of  Oc- 
tober, 1864,  and  the  28th  of  April,  1865,  the  North  Atlantic 
Squadron,  consisting  of  eleven  ships  of  war -« which  are  men- 
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tioned  —  was  under  the  command  of  Dayid  D.  Porter,  now 
admiral  of  the  nayy ;  that  by  orders^ of  the  President  of  the 
United  States  and  of  the  Secretary  of  th>Bi  Navy  he  ascended 
the  James  and  York  Rivers,  in  Virginia,  with  the  yessels  com- 
posing his  squadron,  for  the  purpose  of  expelling  the  naval  and 
military  forces  of  the  Confederate  States  from  those  waters, 
and  to  assist  in  the  capture  of  Richmond ;  that  previously  to 
April  1,  1865,  the  Confederates,  in  order  to  obstruct  the  paa- 
sage  of  the  vessels,  had  erected  along  those  rivers  batteriee 
and  other  means  of  defence ;  had  caused  boats  to  be  sunk  in 
the  streams  and  trees  to  be  filled  in  and  across  them ;  and  had 
placed  in  the  James  River,  in  support  of  the  defences  of  Rich- 
mond, many  armed  steam  batteries,  steam  rams,  iroivclad  ships 
of  war,  and  armed  steamers,  of  which  eleven  are  mentioned  by 
name ;  that  the  fleet  removed  the  obstructions  from  the  river, 
attacked  the  naval  forces  of  the  Confederates,  destroyed  some 
of  the  vessels,  and  caused  the  enemy  to  destroy  others  to  pre- 
vent them  from  falling  into  the  possession  of  the  United  States, 
and  that  nine  yessels,  which  are  named,  were  thus  destroyed. 

The  libel  further  alleges  that  tlie  vessels  of  the  enemy,  aided 
by  the  guns  of  the  batteries  and  the  obstructions  in  the  river, 
constituted  a  superior  force  to  that  under  the  command  of  Admi- 
ral Porter;  and  claims  that  by  the  act  of  Congress,  cited  above, 
the  o£Scers  and  men  of  the  squadron  were  entitled  to  a  bounty 
of  $200  a  head  for  each  man  on  the  enemy^s  vessels  at  the  com- 
mencement of  the  engagement.  It  therefore  prays  that  such 
bounty  may  be  allowed  to  them ;  and  that  in  estimating  tbe 
numerical  strength  of  the  enemy,  the  court  will  take  into  con- 
sideration and  adjudge  that  all  persons  engaged  on  land,  as  well 
as  those  on  the  water,  in  resisting  the  United  States  naval 
forces  in  that  engagement,  may  be  held  to  have  been  on  board 
of  the  enemy's  vessels,  and  treated  as  adjuncts  to  them;  and, 
f  urthcirmore,  as  it  will  be  difficult,  and  in  some  instances  impos- 
sible, by  reason  of  the  lapse  of  time  and  from  other  causes,  to 
show  the  number  of  men  that  were  on  and  about  the  enemy's 
vessels  when  the  engagement  commenced,  the  libel  prays  that 
such  forces  may  be  estimated  according  to  the  complement  <tf 
men  allowed  to  vessels  of  the  same  capacity  in  the  navy  of  tbe 
United  States. 
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Upon  tbiB  libel  process  was  ordered  to  be  issued  to  the  Secre- 
tary of  the  Navy,  notifying  him  of  the  commenoement  of  the 
snit ;  and  subsequently  testimony  in  the  case  was  taken,  and 
such  proceedings  were  had  as  resulted  in  a  decree  in  favor  of 
the  libellants,  by  the^  Supreme  Court  of  the  District  of  Colum* 
'ia,  sitting  in  admiralty,  and  held  by  a  single  justice.  The 
ase  being  subsequently  carried  before  the  full  court,  the  decree 
was  reversed  and  the  libel  dismissed. 

From  the  decree  of  dismissal  the  case  was  brought  by  appeal 
to  this  court. 

Mr.  Jerome  F.  Manning  for  the  appellants. 
The  SoUeitor-O-eneralj  contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case  as  above,  proceeded  as  follows  :  — 

Two  objections  are  made  to  the  recovery  of  the  bounty 
claimed  by  the  libellants:  one,  that  the  destruction  of  the 
Confederate  vessels  was  effected  by  the  joint  action  of  the 
army  and  navy ;  the  other,  that  it  took  place  on  the  inland 
waters  of  the  United  States. 

For  the  determination  of  the  first  of  these  objections,  it  will 
be  necessary  to  consider  th&  movements  of  the  fleet  under  com- 
mand of  Admiral  Porter,  immediately  preceding  the  capture  of 
Richmond.  The  record  enables  us  to  do  this,  idthough  officers 
present  on  the  vessels  differ  in  their  recollection  of  dates. 

On  the  morning  of  April  2, 1865,  General  Lee,  commanding 
the  enemy's  forces  around  Richmond,  informed  the  Confederate 
authorities  that  he  should  immediately  withdraw  his  lines  and 
evacuate  the  city.  The  withdrawal  and  evacuation  took  place 
on  the  evening  of  that  day.  Information  of  his  purpose  was 
undoubtedly  communicated  to  Admiral  Porter  soon  after  it  was 
generally  known  in  Richmond,  which  was  before  noon.  At 
that  time  there  were  in  James  River,  for  some  miles  below 
Richmond,  obstructions  which  the  Confederates  had  placed  to 
prevent  the  ascent  of  the  Union  fleet.  Vessels  filled  with  stone 
had  been  sunk,  an^  numerous  torpedoes  planted  in  the  stream. 
Batteries  had  also  been  erected  along  the  river.  Some  of  the 
obstructions  were  just  above  the  lower  ^nd  of  what  was  known 
as  Dutch  Gap  Canal,  about  sixteen  miles  by  the  river  from 
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Richmond,  which  were  originally  placed  there  by  the  Confed- 
erates, and  afterwards  maintained  by  the  foi*ce8  of  the  United 
States.  Two  miles  above  them  was  Hewlett's  Confederate 
battery.  Eight  miles  above  the  Dutch  Gap  Canal  was  Cbaf- 
fin's  Bluff ;  and  one  mile  above  that  on  the  opposite  side  of  the 
river  was  Drury's  Bluff,  seven  miles  below- Richmond.  Gen- 
eral Lee's  lines  extended  across  the  river  between  the  two 
bluffs,  and  below  them.  Above  the  obstructions  near  Dutch 
Gap  Canal  several  Confederate  vessels  of  war  were  stationed. 
When  General  Lee  was  compelled  to  abandon  his  lines,  orders 
were  given  that  the  batteries  on  James  River  should  be  with- 
drawn, and  the  Confederate  vessels  destroyed. 

As  soon  as  Admiral  Porter,  on  the  2d  of  April,  was  informed, 
or  had  reason  to  believe,  that  General  Lee  intended  to  retreat 
from  Richmond,  he  gave  orders  for  the  removal  of  the  obstruc- 
tions in  the  river,  and  for  his  vessels  to  open  fire  on  the  Confed- 
erate batteries  within  range,  and  to  push  on  through  the 
obstructions  as  fast  as  they  were  carried  away,  first  sending 
boats  ahead  to  remove  the  torpedoes.  These  orders  were  car- 
ried out  with  great  gallantry  and  spirit;  a  heavy  fire  was 
opened  on  the  batteries,  and  during  the  following  night  a'chan- 
nel  was  cut  through  the  obstructions.  Soon  after  the  fleet 
opened  fire,  the  enemy,  to  prevent  the  capture  of  his  vessels, 
commenced  destroying  them,  —  setting  fire  to  some  of  them, 
and  blowing  up  others.  On  the  next  day,  the  8d,  the  fleet 
passed  through  the  obstructions,  and  moved  up  to  Drury*8 
Bluff,  capturing  one  of  the  enemy's  vessels  which  had  not  been 
destroyed,  —  the  iron-clad  ram  ^^  Texas."  Another  of  the  ene- 
my's vessels,  the  ^^  Beaufort,"  was  subsequently  ^ptured  farther 
up  the  river.  At  Drury's  Bluff  the  vessels  were  detained  by  the 
obstructions  until  the  4th.  On  that  day  the  Admiral,  accom- 
panied by  President  Lincoln,  proceeded  up  to  Richmond. 

Although,  in  the  movements  of  the  Admiral's  fleet  in  its 
ascent  of  James  River  and  in  its  attack  on  the  batteries,  he 
was  not  assisted  by  the  actual  presence  of  any  portion  of  the 
army  of  the  United  States,  so  that  the  capture  of  the  two  ves- 
sels —  the  ^^  Texas  "  and  the^^  Beaufort "  —  and  the  destmctiaa 
of  the  other  vessels,  may,  in  that  sense,  be  said  to  have  been 
effected  by  his  fleet  alone,  yet,  without  the  aid  of  the  army  tbe 
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lasolt  mentioned  would  not  probably  have  been  accomplished. 
Certainly,  its  moyements  contributed  most  essentially  to  the 
sueoeas  of  the  fleet.  For  several  months  it  had  been  lying  near 
fiiebmond  under  the  command  of  General  Grant,  with  the 
avowed  purpose  of  capturing  that  city,  and  of  destroying  the 
Confederate  forces*  The  result  of  the  battle  of  Five  Forks,  on 
the  1st  of  April,  satisfied  the'  Confederate  commander  that  he 
could  not  hold  his  lines  and  protect  Richmond.  The  with- 
drawal of  his  troops  and  the  evacuation  of  Richmond  followed. 
Had  they  not  been  thus  forced  to  retire,  and  his  lines  had  con- 
tinned  to  cross  James  River  between  Chaffin's  Bluff  and  Dru* 
ry's  Bluff,  it  would  have  been  almost,  if  not  quite,  impossible 
for  the  fleet  of  Admind  Porter  to  ascend  the  river.  The  fire 
of  the  shore  batteries,  with  the  assistance  of  the  Confederate 
troops  near  by,  would  have  checked  any  advance,  supported,  as 
they  would  have  been,  by  the  Confederate  vessels  and  the  tor- 
pedoes in  the  stream.  It  is  plain,  therefore,  that  whatever  was 
accomplished  by  the  fleet  of  the  Admiral  in  James  River,  on 
the  second  and  third  days  of  April,  1865,  must  be  considered  as 
the  result  of  the  co-operatiye  action  of  both  the  army  and  the 
navy.  It  matters  not  that  the  moyements  of  the  army  were 
miles  distant  from  the  operations  of  the  fleet.  They  relieyed 
that  fleet  from  resistance  which  might  and  probably  would  have 
defeated  any  attempt  to  ascend  the  river  above  the  shore  bat- 
teries and  destroy  the  armed  vessels  of  the  enemy. 

Prize  money,  or  bounty  in  lieu  of  it,  is  not  allowed  by  the 
laws  of  Congress  where  vessels  of  the  enemy  are  captured  or 
destroyed  by  the  navy  with  the  co-operation  of  the  army.  To 
win  either,  the  nayy  must  achieye  its  success  without  the  di- 
rect aid  of  the  army,  by  maritime  force  only.  No  pecuniary 
reward  is  conferred  for  anything  taken  or  destroyed  by  the 
navy  when  it  acts  in  conjunction  with  the  army  in  the  capture 
of  a  fortified  position  of  the  enemy,  though  the  meritorious  ser- 
yices  and  gallant  conduct  of  its  officers  and  men  may  justly 
entitle  them  to  honorable  mention  in  the  history  of  the  country. 
The  Siren^  18  Wall.  889. 

The  second  objection  to  a  recovery,  that  the  destruction  of 
the  Confederate  vessels  was  effected  upon  inland  waters  of  the 
United  States,  is  equally  clear,  if  the  term  "property,"  used  in 
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the  seventh  section  4)f  the  act  of  July  2,^1864,  c.  225,  can  be 
cons  rued  —  as  counsel  seem  to  take  for  granted  —  to  embrace 
public  vessels  of  the  enemy.  That  act  provides,  among  other 
things,  for  the  collection  of  captured  and  abandoned  property, 
and  is  in  addition  to  the  act  on  that  subject  of  March  12, 1863, 
c.  120.  The  seventh  section  declares:  ^That'no  property 
seized  or  taken  upon  any  of  the  inland  waters  of  the  United 
States  by  the  naval  forces  thereof,  shall  be  regarded  as  mari- 
time prize;  but  all  property  so  seized  or  taken  shall  be 
promptly  delivered  to  the  proper  officers  of  the  courts,  or  as 
provided  in  this  act  and  in  the  said  act  approved  March  twel\^ 
eighteen  hundred*  and  sixty-three.'* 

The  term  ^'  inland  "  as  here  used  was  evidently  intended  to 
apply  to  alf*  waters  of  the  United  States  upon  which  a  naval 
force  could  go,  other  than  bays  and  ha  "bora  on  the  aea-ooast. 
In. most  instances  property  of  the  enemy  on  them  ooold  be 
taken,  if  at  all,  by  an  armed  force  without  the  aid  of  vessels  of 
war.  These  were  seldom  required  on  such  waters,  except 
when  batteries  or  fortified  places  near  them  were  to  be  at- 
tacked in  conjunction  with  the  army.  As  observed  by  the 
court,  in  ITie  Cotton  Plantj  Congress  probably  anticipated,  in 
view  of  the  state  of  the  war  when  the  act  was  passed,  that  most 
of  the  captures  on  the  rivers  would  be  made  bv  die  army.  10 
Wall.  577. 

James  River  is  an  inland  water  in  any  sense  which  can  be 
given  to  the  term  **  inland.*'  It  lies  within  the  body  of  countieB 
in  Virginia.  For  miles  below  Richmond,  and  below  the  ob- 
structions mentioned,  a  person  can  see  from  one  of  its  banb 
what  is  done  on  the  other.  Rivers  across  which  one  can  thus 
see  are  inland  waters.  It  matters  not  that  the  tide  may  ebb 
and  ^ow  for  miles  above  their  mouths  i  that  fact  does  not  make 
them  any  part  of  the  sea  or  bay  into  which  they  may  flow, 
though  they  may  be  arms  of  both.  United  Staten  v.  Grwik^ 
5  Mason,  290. 

Decree  afirmeJL 
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Albbioht  v.  Teas. 

A  floit,  the  parUes  thereto  being  citizens  of  the  •ame  State,  was  brought  in  a 
court  thereof,  for  moneys  alleged  to  be  due  to  the  complainant  under  a  con- 
tract whereby  certain  letters  patent  granted  to  him  were  transferred  to  the 
defbndant.  Held,  that  the  suit,  not  involVing  the  Talidity  or  the  construction 
of  tlie  patents,  is  not  one  arising  under  a  law  of  the  United  States,  and  cannot 
be  removed  to  the  Ciicuit  Court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

This  was  a  suit  in  equity  originally  brought  in  the  Court  of 
Chancery  of  the  State>of  New  Jersey  by  Teas,  against  Albright, 
Cahoone,  and  Tompkins.  ^  The  bill  alleges  that  he  is  the  in- 
ventor and  patentee  of  certain  improvements  in  coach-pads, 
harness-saddles,  and  saddle-trees,  covered  by  three  certain 
letters-patent  issued  to  him ;  that  on  Feb.  1, 1876,  he  made  an 
agreement  in  writing  of  that  date  with  Albright  ^and  Cahoone, 
which  is  in  substance  as  follows :  He  agreed  on  his  part  to  as- 
sign to  them  said  letters-patent,  and  also  certain  other  letters- 
patent  for  which  he  had  made  application  to  the  Patent  Office, 
and  also  any  other  patents  which  he  might  obtain  for  improve- 
ments in  gig-saddles  and  coach-pads  for  harness ;  in  considera- 
tion whereof  they  agreed  that  they  would  ^^  use  their  best 
endeavors  to  have  the  aforesaid  inventions  worked,  goods  man- 
ufactured and^sold  to  the  best  advantage  of  themselves  and 
said  Teas,^'  and  to  pay  him  certain  specified  royalties  for  tie 
use  of  the  patented  improvements,  and  pay  ^^all  just  and  neces* 
sary  expenses  for  the  purpose  of  procuring  and  sustaining  all 
of  said  letters-patent  against  infringers,"  provided  it  be  for  the 
mutual  interests  and  financial  benefit  of  all  the  parties  to  the 
agreement* 

The  bill  further  alleges  that  Teas  assigned  the  patents  as 
stipulated  in  the  agreement,  and  that  the  agreement  was  in  full 
force;  that  a  large  amount  of  goods,  in  which  the  improve- 
ments covered  by  his  patents  are  used,  were  manufactured  by 
Albright  and  Cahoone  under  the  name  of  the  Cahoone  Manu- 
facturing Company,  and  by  Tompkins,  Albright,  and  Cahoone, 
under  the  firm  name  of  Samuel  E.  Tompkins,  Cahoone,  &  Co. ; 
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that  the  defendants  fadled  to  render  proper  statements  of  the 
qaantity  of  goods  manufactured  by  them ;  that  he  believes 
there  is  a  large  amount  due  him  under  said  contract  for  royal* 
ties,  and  that  he  tried  without  success  to  obtain  an  inspection 
of  the  account-books  of  defendants  to  ascertain  what  was  so 
due  him. 

The  bill  prays  for  a  discovery,  an  account  of  the  sums  dae 
the  complainant  for  royalties  under  the  contract,  and  for  a  de- 
cree against  Albright  and  Cahoone  for  the  amount  found  to  be 
due  from  them  to  him,  and  for  general  relief. 

Albright  and  Cahoone  filed  a  joint  and  several  answer  and 
Tompkins  a  several  answer  to  the  bill. 

Albright  and  Cahoone,  in  their  answer,  neither  admit  nor 
deny  that  Teas  is  the  original  inventor  of  the  patents  assigned 
to  them,  but  they  deny  that  he  .had  not  free  access  to  their 
books  of  account.  They  aver  that  they  rendered  full  accounts 
and  made  all  payments  due  to  Teas  under  the  agreement 
set  forth  in  the  bill ;  that  disputes,  if  any  exist  between  him 
and  them,  arose  from  his  wrong  construction  of  the  agree- 
ment, and  from  his  unfounded  claims  to  rights  under  it ;  that 
at  the  time  of  the  agreement  they  were  in  litigation  with 
Tompkins  in  respect  to  certain  patents  held  by  him  for  im- 
provements in  saddle-trees;  that  the  litigation  and  rivalry 
impaired  the  business  of  all  three,  and  that  in  October,  1877, 
they  settled  their  differences  with .  Tompkins  and  united  their 
business  with  his,  and  it  had  since  been  carried  on  by  the  firm 
of  Tompkins,  Cahoone,  &  Co.,  which  was  entitled  to  use  all  the 
patents  of  both  parties,  and  that  the  new  firm  manufactured 
many  goods  without  employing  any  of  the  improvements  de- 
scribed in  the  patent  of  Teas,  and  manu&ustured  many  to 
which  they  applied  the  improvements  covered  by  the  Teas 
patents  in  connection  with  those  covered  by  patents  of  Tomp- 
kins and  others;  that  Tompkins  always  disputed  the  value 
and  validity  of  the  Teas  patents,  but  that  they,  Albright  and 
Cahoone,  were  anxious  to  fulfil  their  agreement  with  Teas, 
and  paid  royalties  on  all  goods-  to  the  manufacture  of  which 
it  could,  by  any  reasonable  construction,  be  claimed  that  the 
improvements  covered  by  his  patents  had  been  applied,  and 
that  if  he  claims  more  it  is  because  he  insists  that  g^/oJ^  made 
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under  the  patents  of  Tompkins  are  infringements  on  his 
patents. 

Tompkins  makes  substantially  the  same  denials  and  aver* 
ments  in  his  answer.  He  also  avers  that  he  is  not  a  party  to 
the  agreement  with  Teas,  and  denies  all  obligations  under  it. 
He  alleges  that  though  he  always  disputed  the  validity  of  the 
Teas  patents,  he  desired  to  enable  his  partners,  Albright  and 
Gahoone,  fairly  to  fulfil  their  agreement  with  Teas,  and  that 
it  has  been  fulfilled,  and  all  moneys  have  been  paid  him  to 
which  he  was  entitled  for  goods  made  under  his  patents. 

Replications  were  filed  to  these  answers,  and  the  parties  pro- 
ceeded to  take  testimony.  While  the  taking  of  the  testimony 
was  going  on,  some  correspondence  took  place  between  their 
counsel,  in  which  counsel  for  defendants  specified  a  large  num- 
ber of  articles  which  they  admitted  that  the  defendants  were 
manufacturing  under  the  Teas  patents,  and  gave  a  list  of  nine- 
teen other  articles  manufactured  by  the  defendants,  which  they 
contended  were  not  made  under  the  patents  of  Teas,  and  did  not, 
therefore,  fall  within  the  agreement  between  him  and  Albright 
and  Cahoone.  Thereupon  the  defendants  filed  a  petition  for 
the  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States,  in  which  they  alleged  that  all  the  parties  to  the  suit 
were  citizens  of  the  State  of  New  Jersey,  but  that  the  suit  was 
one  arising  under  the  patent  laws  of  the  United  States,  and 
exclusively  within  the  cognizance  of  the  courts  of  the  United 
States,  and  removable  under  the  act  of  March  8, 1875,  c.  137. 
Upon  this  petition  the  cause  was  removed  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  New  Jersey.  By  con- 
sent of  parties  an  interlocutory  order  was  made  in  the  Circuit 
Coiirt  referring  the  cause  to  a  master  to  report  the  amount,  if 
anything,  due  the  complainant  for  royalty  upon  the  articles, 
enumerating  them,  in  the  manufacture  of  which  his  patented 
improvements  wese  used. 

Upon  final  hearing,  the  testimony  having  been  closed,  the 
counsel  for  the  complainant  moved  the  Circuit  Court  to  re- 
mand the  cause.  That  court  held  that  it  had  no  jurisdiction, 
and  that  the  State'  court  had  full  and  exclusive  cognizance 
of  the  suit,  inasmuch  as  it  did  not  arise  under  any  of  the 
laws  of  the  United  States,  but  was  one  for  an  accounting  and 
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relief  and  for  the  settlement  of  oontrovernes  onder  a  contnct. 
An  order  was  thereupon  entered  remanding  the  snit.  From  this 
order  Albright,  Cahoone,  and  Tompkins  appealed  to  this  ootirL 

Mr.  Anthony  Q.  Keiubey  and  Mr.  JoMeph  0.  ClayUm  for  the 
appellants. 
Mr;  Walter  S.  Smith  for  the  appellee. 

Mb.  Justice  Woods  delivered  the  opinion  of  the  coart^  and, 
after  stating  the  case  as  above,  proceeded  as  follows:  — 

The  contention  of  the  appellants  is  that  the  case  is  one 
**  arising  under  the  •  •  .  laws  of  the  United  States,^  and  was, 
therefore,  properly  removable  from  the  State  to  the  United 
States  courts,  and  should  not  have  been  remanded. 

It  is  clear,  from  an  inspection  of  the  bill  and  answers,  that 
the  case  is  founded  upon  the  agreement  in  writing  between  the 
appellee  and  the  appellants  Albright  and  Cahoone,  by  which 
the  former,  for  a  consideration  therein  specified,  transferred  to 
the  latter  his  interest  in  certain  letters-patent.  The  suit  was 
brought  to  recover  the  cdnsideratioh  for  this  transfer,  and  was 
not  base4  on  the  letters-patent. 

The  appellants  *  insist,  however,  that  evidence  was  taken  in 
the  cause  by  the  appellee  for  the  purpose  of  proving  that  they 
were  using  his  patented  improvements  in  the  manufacture  of 
goods  for  which  they  paid  him  no  royalty,  and  which  they 
contended  did  not  embody  the  improvements  covered  by  lus 
patents ;  that  .the  testimony  developed  a  controversy  on  the 
question  whether  the  goods  which  they  manufactured  under 
other  patents  owned  by  them  were  or  were  not  infringemeHts 
on  his  patents;  consequently,  that  questions  of  infringement 
and  of  the  construction  of  the  claims  of  his  patents  were  neces- 
sarily involved  in  the  case,  and,  therefore,  it  was  one  arising 
under  the  patent  laws  of  the  United  States. 

We  search  the  bill  of  complaint  in  vain  4o  find  any  ave^ 
ments  raising  these  questions.  It  makes  no  issue  touching  the 
construction  of  the  patents  granted  the  appellee,  or  their  va- 
lidity, or  their  infringement.  The  only  complaint  made  in 
the  bill  is  that  the  appellants  were  fraudulently  excluding  the 
appellee  from  an  inspection  of  their  books  of  account,  and  re- 
fusing to  pay  him  the  sums  due  for  royalties  under  his  contract 
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And  the  prayer  of  the  bill  was  for  a  discovery,  an  account  of 
what  was  due  the  appellee  under  his  contract,  and  a  decree  for 
the  amount  found  to  be  due  him. 

On  the  face  of  the  bill,  therefore,  the  case  is  not  one  arising 
under  the  patent  laws  of  the  United  States.  Wilson  ▼.  Sand- 
fardy  10  How.  99. 

The  testimony  on  which  the  appellants  rely  to^how  the  juris- 
diction of  the  Circuit  Court  is  not  before  us ;  but  conceding  that 
it  discloses  the  controversy  f^hich  they  assert  ^at  it  does,  the 
question  arises,  Does  this  fact  give  the  courts  of  the  United 
States  jurisdiction  of  the  case? 

Tompkins  is  the  only  one  of  the  appellants  who  questions  the 
validity  of  the  appellee's  patents.  But  he  is  not  a  party  to  the 
contract  between  the  appellee  and  Albright  and  Cahoone,  and 
no  relief  is  prayed  against  him  by  the  bill ;  and  though  he  says 
in  his  answer  that  he  had  always  disputed  the  value  and  validity 
of  those  patents,  he  raises  no  issues  thereon.  The  fact  that  he 
is  made  a  party  defendant  to  the  bill  can,  therefore,  have  no 
effect  on  the  question  in  hand. 

In  passing  on  the  question  of  jurisdiction,  the  case  is  to  be 
considered  as  if  Albright  and  Cahoone  were  the  only  defend- 
ants. 

The  appellee,  before  the  commencement  of  the  suit,  sold  and 
transferred  to  Albright  and  Cahoone  all  his  title  and  interest 
in  the  inventions  covered  by  his  patents.  The  transfer  was 
absolute  and  unconditional.  No  right,  therefore,  secured  to  the 
appellee  in  the  patent  by  any  act  of  Congress  remained  'in 
him.  He  had  no  right  to  prosecute  any  one  for  infringements 
of  his  patents,  or  to  demand  damages  therefor,  or  an  account  of 
profits. 

He  was  entitled  to  the  royalties  secut^  by  his  contract,  and 
nothing  more.  And  the  only  question  raised  by  the  bill  of 
domplaint  and  the  answer  of  Albright  and  Cahoone  was  simply 
this :  What  is  the  sum  due  the  appellee  from  'Albright  and 
Cahoone  for  his  royalties  under  his  contract  ?  In  ascertaining 
this  amount,  it,  of  course,  became  necessary  to  inquire  what 
goods  were  manufactured  by  the  appellants  under  the  patents 
of  the  appellee.  In  prosecuting  this  inqCiiry,  an  incidental 
question  might  arise,  namely.  What'  goods  were  manufactured 
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by  the  appellants  ander  other  patents  of  which  they  were  the 
owners  or  licensees?  #  But  this  incidental  and  collateral  in- 
qairjf  does  not  change  the  nature  of  the  litigation.  The  fact 
that  Albright  and  Cahoone  had  licenses  to  use  other  patents 
under  which  they  were  manufacturing  goods,  does  not  giye 
them  the  right  to  litigate  their  cause  in  the  United  States 
courts  because  certain  goods,  which  they  asserted  were  made 
under  the  other  patents,  the  appellee  asserted  were  really  made 
under  his.  The  suit,  notwithstanding  the  collateral  inquiry, 
still  remains  a  suit  on  the  contract  to  recover  royalties,  and 
not  a  suit  upon  the  letters-patent.  I^  arises  solely  upon  the 
contract,  and  not  upon  the  patent  laws  of  the  United  States. 

In  fact,  iti  does  not  appear  that  there  is  any  dispute  whatever 
between  the  parties  in  reference  to  the  construction  of  the 
patents  of  the  appellee.  The  controversy  between  them,  as 
stated  by  the  appellants  themselves,  is  whether  certain  goods 
manufactured  by  them  embody  the  invention  covered  by  the 
appellee^s  patents.  This  does  not  necessarily  involve  a  con- 
struction  of  the  patents.  Both  parties  may  agree  as  to  what 
the  patented  invention .  is,  and  yet  disagree  on  the  question 
whether  the  invention  is  employed  in  the  manufacture  of  cer- 
tain specified  goods.  The  controversy  between  the  parties  in 
this  case  is  clearly  of  the  latter  kind. 

The  case  cannot,  therefore,  be  said  to  be  one  which  grows 
out  of  the  legislation  of  Congress.  Neither  party  asserts  any 
right,  privilege,  claim,  protection,  or  defence  founded,  in  whole 
or  in  part,  on  any  law  of  the  United  States. 

We  are,  therefore,  of  opinion  that,  even  if  we  go  outside  the 
pleadings  and  look  into  the  testimony,  the  case  ia  not  one 
arising  under  the  laws  of  the  United  States,  and,  consequently, 
that  the  courts  of  the  United  States  had  no  jurisdiction  to  enter* 
tain  it. 

The  cases  adjudged  by  this  and  other  courts  of  the  United 
States  sustain  tliis  conclusion.  In  the  case  of  Wihan  v.  Sand- 
ford^  uM  supra^  they>bject  of  the  bill  was  to  set  aside  a  contract 
made  by  the  appellant  with  the  appellees,  by  which  he  had 
granted  them  permission  to  use,  and  vend  to  others  to  be  used, 
one  of  Woodworth's  planing-machines  in  the  cities  of  New 
Orleans  and  Lafayette,  and  also  to  obti^  an  injunction  against 
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the  farther  use  of  the  machine,  on  the  ground  that  it  was  an 
infringement  of  his  patent-rights.  Upon  this  cause  the  court, 
speaking  by  Mr.  Chief  Justice  Taney,  said :  ^'  The  dispute  in 
this  case  does  not  arise  under  any  act  of  Congress,  nor  does  the 
decision  depend  upon  the  construction  of  any  law  in  relation  to 
patents.  It  arises  out  of  the  contract  stated  in  the  bill,  and 
there  is  no  act  of  Congress  providing  for  or  regulating  contracts 
of  this  kind.  The  rights  of  the  parties  depend  altogether  upon 
common  law  and  equity  principles." 

The  case  of  Hartell  v.  Tilghman^  99  U.  S.  547,  is  also  in 
point  In  that  case  Hartell,  the  complainant,  alleged  that  he 
was  the  original  patentee  and  inventor  of  a  process  for  cutting 
and  engraving  stone,  glass,  metal,  and  other  hard  substances  by 
what  is  known  as  the  sand-blast  process  ;  that  the  defendants 
had  paid  him  a  considerable  sum  for  machines  necessary  in  the 
use  of  his  invention,  and  had  also  paid  him  during  several 
months  the  royalty  which  he  asked  for  the  use  of  the  invention 
described  in  and  secured  by  his  patent ;  that  the  defendants 
refused  to  do  certain  other  things,  which  he  charged  to  have 
been  a  part  of  the  consideration  of  the  contract  between  them, 
whereupon  he  had  forbidden  them  further  to  use  his  invention, 
and  that  they  had  disregarded  this  prohibition.  The  bill 
prayed  for  an  injunction,  an  account  of  profits,  and  dam- 
ages. 

The  defendants  admitted  the  validity  of  the  patent,  their  use 
of  it,  and  their  liability  for  its  use  under  their  contract  with 
the  complainant,  and  offered  to  perform  all  that  the  contract 
required  them  to  perform.  All  the  parties  were  citizens  of  the 
same  State. 

Upon  this  case  the  question  of  the  jurisdiction-  of  the  United 
States  courts  was  raised ;  and  this  court,  after  a  review  of  sev- 
eral cases  bearing  on  the  subject,  held  that  the  suit  was  not 
one  arising  under  the  laws  of  the  United  States,  and  that 
the  Circuit  Court  had  no  jurisdiction  of  the  case.  The  decree 
was  reversed,  and  the  cause  remanded  with  directions  to  dis- 
miss the  bill. 

The  argument  against  the  jurisdiction  in  the  case  under  con- 
sideration is  stronger  than  in  the  two  cases  above  referred  to. 
In  each  of  these  cases  the  object  of  the  complainant  in  filinsr 


620  Uniteo  States  9.  Wilson.  [Sop.  Gt 

the  bill  was  to  go  behind  the  agreement  under  which  the  de- 
fendant had  contracted  for  the  right  to  use  the  complainant*B 
inyention,  and  to  obtain  an  injanction  against  the  defendant  as 
an  infringer.  In  this  case,  the  appellee  admits  the  contract  to 
be  in  force,  and  simply  seeks  to  compel  its  performance. 

The  following  cases,  cited  by  this  court  in  Hartell  y.  Tilghr 
many  are  in  accord  with  the  views  we  have  expressed :  Goodyear 
V.  IndiorRubber  Company^  4  Blatchf  •  68  ;  Merserole  y.  Union 
Paper  Collar  Co.^  6  id.  856 ;  Blanchard  v.  Spraguey  1  Clift 
288 ;  Em  y.  Whiteomby  1  Holmes,  817. 

From  the  conclusions  reached  by  us,  it  follows  that  the  de- 
cree of  the  Circuit  Court  remanding  t^e  cause  to  the  State 
court  must  be 

» 

Affirfned. 


United  Statbs  v.  Wilsok. 

Certificates  of  indebtedneM  issued  bj  li  person  or  a  corporation  are  not  taxable 
as  **  circalation,"  under  sect.  8408,  Rer.  Stat.,  unless  they  were  calculated  or 
intended  to  circulate  or  to  be  used  as  money. 

Appbal  from  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee. 

In  a  foreclosure  suit,  commenced  Oct.  24, 1874,  against  the 
Saint  LfOuis  and  Southeastern  Railway  Company,  the  court 
appointed  a  receiver  to  manage  the  afiEairs  of  the  company  and 
issue  certificates  of  indebtedness.  The  order  appointing  him 
was  modified,  Dec.  7, 1874,  so  as  to  authorize  and  allow  hijn 
*^for  the  purpose  of  providing  money  to  make  payments  on 
account  of  the  balance  of  purchase-money  due  the  State  of 
Tennessee  for  the  road  sold  as  the  Edgefield  &  Eentjicky  Rail- 
road, from  time  to  time  to  issue  his  certificates,  which,  alto- 
gether, shall  not  exceed  two  hundred  and  fifty  thousand  doUarB 
on  so  much  of  the  road  mentioned  in  the  pleadings  as  lies  and 
IB  situated  in  the  State  of  Tennessee,  in  such  general  form  as 
may  be  approved  of  by  complainants,  providing  for  the  payment 
thereof  out  of  any  of  the  moneys  as  are  applicable  for  that 

m 

purpose,  which  certificates  shall  bear  interest  at  a  rate  not  ex- 
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ceediog  ten  per  cent,  per  annam,  and  the  sums  represented  by 
sach  certificates  shall,  anless  previoosly  discharged,  be  paid  out 
of  any  moneys  realized  npon  a  foreclosure  and  sale  of  the 
mortgaged  property  within  the  jurisdiction  of  this  court 
equally  with  any  other  liability  incurred  by  the  receiver  in 
the  management  of  said  railroad  and  the  protection  of  the  said 
property  coming  into  his  hands  as  receiver  aforesaid.  And  it 
is  further  ordered  that  said  certificates  may  be  sold  below  par  if 
necessary  so  to  do." 
Certificates  in  the  following  form  ~» 

«  No.  8491]  [1874. 

^Haint  Louis  A2n>  Southsastsbn  Railway  Oohpany. 

«<  Certificate  of  indebtedness,  good  for  twenty  dollars,  to  H.  W. 

Gardiner,  paymaster,  or  bearer,  payable  at  the  office  of  the  treasurer, 

Saint.LouiB,  Mo.,  four  months  after  date,  with  interest  at  the  rate  of 

ten  per  cent,  per  annum.    Good  only  when  countersigned  by  the 

paymaster  of  the  company. 

<<  J.  F.  Albxandsb,  Treasurer. 
•<  L  P.  Haiks,  Auditor. 

(On  margin : )  ^  Countersigned  : 

^  H.  W.  Gabdikeb,  Paymaster. 

^  148.    120.00.]  [Due  Dea  6, 1874 

^  Twenty-five  per  cent  of  fireight  bills  due  the  company  may 
be  paid  in  these  certificates  at  their  fiice  value  before  maturity 
thereof" 

~»  were,  from  October,  1878,  to  November,  1874,  issued  for  labor 
done  and  supplies  and  machinery  furnished  the  company. 
The  receiver  accepted  them  when  overdue  for  freights  and 
debts  accruing  to  the  company,  or  paid  them  out  at  their  face 
value  with  interest. 

The  United  States  filed  a  petition  against  Wilson,  the  re- 
ceiver, praying  for  leave  to  intervene,  and  alleging  that  the 
company  was  indebted  to  it  in  an  amount  assessed  by  the 
Commissioner  of  Internal  Revenue  on  account  of  circulating 
certificates  of  indebtedness,  from  October,  1873,  to  May,  1875, 
and  also  for  the  month  of  May,  1875,  and  for  interest  and 
penalties  by  reason  of  Wilson's  failure  to  pay  the  same  on  notice 
and  demand.    The  United  States  insisted  that  the  amount  due 
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was  a  prior  claim  upon  the  fund  in  bis  hands,  and  that  he  be 
directed  to  pay  the  same. 

The  court  dismissed  the  petition,  and  the  United  States 
appealed. 

The  Solteitor-Gefieral  for  the  United  States. 
There  was  no  opposing  counsel. 

Mb.  Chief  Justioa  Wattb  deliyered  the  opinion  of  tbe 
court. 

We  are  not  satisfied  that  the  certificates  of  indebtedness,  on 
account  of  which  the  United  States  have  assessed  the  taxes  pe- 
titioned for,  were  calculated  or  intended  to  circulate  or  to  be 
used  as  money.  They  were  not,  therefore,  taxable  as  ^^  circu- 
lation ''  under  the  third  clause  *  of  sect.  8408  of  the  Revised 

Statutes. 

Decree  afirmei. 


County  of  Madison  v.  Wabbien. 

Whcfe,  in  a  caie  tried  hy  the  conrt  below,  th^  record  does  not  afflrmatiTely  tliow 
a  written  stipulation  wairing^  jary,  the  questions  decided  at  the  trial  cannot 
be  r^ezamined  here  on  a  writ  of  error. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  case  is  stated  in  the  opinion  of  the  court 

Mr.  Charlee  P.  Wue  for  the  plaintiff  in  error. 
Mr.  T.  C.  Mather  for  the  defendant  in  error. 

Mb.  Chief  Jcstiob  Waitb  delivered  the  opinion  of  the 
court. 

This  is  a  case  tried  and  determined  by  the  court  without  the 
intervention  of  a  jury.  The  record  does  not  show  any  stipula- 
tion in  writing  waiving  a  jury.  Th6  errors  assigned  all  relate 
to  rulings  of  the  court  on  the  trial,  excepted  to  at  the  time, 
and  presented  by  a  bill  of  exceptio.ns.  The  rule  is  well  settled, 
that  if  a  written  stipulation  waiving  a  jury  is  not  in  some  way 
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shown  affirmatively  in  the  record,  none  of  the  qnestions  de- 
cided at  the  trial  can  be  re-examined  here  on  writ  of  error. 
Kearney  y.  Ccae^  12  Wall.  275;  Oilman  y.  llUnatB  ^  MUm- 
sippt  Telegraph  Co.,  91  U.  S.  603;  Boogher  v.  New  York 
Life  In9wrance  Co.,  108  id.  90$  Hodgee  Y.JEcutany  ante,  'p. 
408. 

For  this  reason,  and  without  passing  on  any  of  the  questions 
presented  by  the  assignment  of  errors,  the  judgment  is 

Affirmed^ 

NoTB. —  Comify  ofMextmder  r,  Kimball,  error  to  the  same  court  m  the  preced- 
ing case,  was  submitted  by  Mr,  William  B,  Gilbert  for  the  plaintiff  in  error,  and 
by  Mr,  T,  C.  Mather  for  the  defendant  in  error.  It  inyolved  tlie  precise  qaea- 
tion  decided  in  that  case,  and  a  jadgment  to  the  same  effect  was  rendered. 


RussBLL  t^.  Williams. 

1.  Section  21  of  the  act  of  Joly  14, 1870,  c.  255^  which  provided  that,  in  lien  of  the 

dntiea  then  imposed  by  law,  certain  duties  specified  shoold  thereafter  be 
imposed  on  certain  enumerated  articles,  did  not  repeal,  as  to  snch  articles, 
sect.  6  of  the  act  of  Idarch  8, 1866,  c.  80,  which  declared  that  there  should 
be  thereafter  paid  on  all  goods  the  growth  or  produce  of  countries  east  of 
the  Cape  of  Good  Hope,  when  imported  f  ^m  countries  west  of  that  Cape, 
a  duty  of  ten  per  cent  ad  valBrem  in  addition  to  the  duties  imposed  thereon 
when  imported  dbectly  from  the  place  of  their  growth  or  production. 

2.  The  latter  proTision  is  a  general  commercial  regulation,  made  to  encourage 

direct  importation  from  countries  east  of  the  Cape,  as  well  as  to  benefit 
American  shipping,  and  .is  applicable  without  regard  to  the  regular  duties 
imposed  for  purposes  of  rerenue,  and  even  where  the  articles  are  otherwise 
entirely  free  of  duty. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  SoUeitor-Oenetal  for  the  plaintiff  in  error. 

JEfr.  Charlee  Levi  Woodbury  for  the  defendants  in  error. 

Mb.  Jxtsticb  Bbadlet  delivered  the  opinion  of  the  court. 
This  is  an  action  brought  for  the  recovery  of  duties  alleged 
to  have  been  illegally  imposed. 
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The  following  is  the  agreed  statement  of  facta,  so  far  as 
necessary  to  understwd  the  case. 

Williams  &  I^all,  in  February  and  April,  1871,  imported 
into  the  port  of  Boston  from  Liverpool  nine  hundred  and 
eighty-eight  packages  of  tea,  the  product  of  China,  and  en- 
tered the  same  in  warehouse  under  bond.  At  various  subse- 
quent dates  they  withdrew  the  tea  for  consumption.  Russell, 
the  collector  of  customs,  assessed,  and  they  paid  him,  duties 
thereon  at  the  rate  of  fifteen  cents  per  pound,  and  in  addition 
a  duty  of  ten  per  cent  ad  valorem^  paying  the  latter  amount 
under  protest.  The  defendant  aasessed  and  exacted  the  duty, 
of  fifteen  cents  per  pound  under  the  provisions  of  sect.  21  of 
the  act  of  July  14, 1870,  o.  255,  which  provides  that  after  the 
thirty-first  day  of  December,  1870,  in  lieu  of  the  duties  now 
imposed  by  law  on  the  articles  thereinafter  enumerated  or  pro- 
vided for  imported  from  foreign  countries,  there  shall  be  levied, 
collected,  and  paid  the  following  duties  and  rates  of  duties,  that 
is  to  say,  on  teas  bf  all  kinds,  fifteen  cents  per  pound.  Russell 
assessed  and  exacted  the  additional  duty  of  ten  per  cent  ad 
valorem  under  the  provision  of  sect.  6  of  the  act  of  March  8, 
1865,  o.  80,  which  provides  that  ^^  there  shall  be  hereafter 
collected  and  paid  on  all  goods,  wares,  and  merchandise  of 
the  growth  or  produce  of  countries  [east]  of  the  Cape  of 
GkK)d  Hope  (except  ra^  cotton  and  raw  silk  as  reeled,  from 
the  cocoon,  or  not  further  advanced  than  tram,  thrown,  or 
oiganzine)  when  imported  fi*om  places  west  of  the  Cape  of 
Good  Hope,  a  duty  of  ten  per  cent  ad  valorem  in  addition 
to  the  duties  imposed  on  any  such  articles  when  imported 
directly  from  the  place  or  places  of  their  growth  or  produc- 
tion.'' 

The  Circuit  Court  gave  judgment  against  Russell,  and  he 
brought  this  writ  of  error. 

The  sole  question  is,  whether  the  additional  duty  of  ten 
per  cent  a4  valorem  was  or  was  not  lawfully  exacted;  and 
this  depends  on  the  question  whether  the  provision  of  the 
act  of  1865,  for  the  payment  of  ten  per  cent  on  goods  pro- 
duced in  countries  east  of  the  Cape  of  Oood  Hope  when 
imported  from  places  west  of  the  Cape,  was  a  general  com- 
mercial regulation  for  the  encouragement  of  direct  trade  with 
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those  oonntries,  as  well  as  for  the  benefit  of  American  shipping, 
or  whether  it  was  intended  simply  as  an  increase  of  dnties 
for  purposes  of  revenne.  If  the  former,  it  would  be  inde- 
pendent of  the  dnties  imposed  on  the  articles,  and  would  not 
be  repealed  by  a  modification  of  them ;  if  the  latter,  the 
result  might  be  different.  We  are  of  opinion  that  it  was 
intended  as  a  general  regulation  of  commerce.  The  object 
of  the  law  was  to  favor  direct  importation  from  countries  east 
of  the  Cape,  without  regard  to  the  amount  of  duties  imposed 
on  the  articles  imported.  These  might  be  more,  or  might  be 
less,  or  might  be  nothing;  yet,  the  ten  per  cent  ad  valorem 
was  to  be  paid  if  the  articles  were  imported  from  places 
west  of  the  Cape.  This  would  incidentally  benefit  our  own 
shipping,  as  that  principally  employed  in  the  direct  trade; 
whereas  importation  of  the  same  goods  to  European  ports, 
and  thence  to  this  country,  would  generally  be  made  in  for- 
eign vessels. 

The  law  in  various  forms  has  been  in  existence  since  1861. 
The  successive  enactments  were  as  follows :  — 

^  That  all  articles,  goods,  wares,  and  merchandise  imported  from 
beyond  the  Cape  of  Good  Hope  in  foreign  vessels,  not  entitled  by 
reciprocal  treaties  to  be  exempt  from  discriminating  duties,  ton- 
nage, and  other  charges,  and  all  other  articles,  goods,  wares,  and 
merchandise  not  imported  direct  firom  the  place  of  their  growth 
or  production,  or  in  foreign  vessels,  entitled  by  reciprocal  treaties 
to  be  exempt  from  discriminating  duties,  tonnage,  and  other  chargeSy 
shall  be  subject  to  pay,  in  addition  to  the  duties  imposed  by  this  act, 
ten  per  centum  ad  valorem:  Provided^  that  this  rule  shall  not  apply 
to  goods,  wares,  and  merchandise  imported  from  beyond  the  Cape 
of  Good  Hope  in  American  vessels."  Sect.  3  of  the  act  of  Aug.  6, 
1861,  c.  45. 

^  That,  from  and  after  the  day  and  year  aforesaid,  there  shall  be 
levied,  collected,  and  paid  on  all  goods,  wares,  and  merchandise  of 
the  growth  or  produce  of  countries  beyond  the  Cape  of  Oood 
Hope,  when  imported  from  places  this  side  of  the  Cape  of  Good 
Hope,  a  duty  of  ten  per  cent,  ad  valorem,  and  in  addition  to  the 
duties  imposed  on  any  such  articles  when  imported  directly  from 
the  place  or  places  of  their  growth  or  production."  Sect.  14  of 
the  act  of  July  14,  1862,  c.  163. 

VOL.  XVI.  40 
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Section  2  of  the  act  of  March  8,  1868,  c.  77,  simply  ex- 
empted from  the  operation  of  the  law  cotton  and  raw  silk  as 
reeled  from  the  cocoon. 

The  eighteentli  section  of  the  act  of  June  SO,  1864,  c.  171, 
repealed  and  re-enacted  the  Cape  law  of  1862,  only  changing 
the  words  ^^  beyond  the  Cape  "  to  ^^  east  of  the  Cape,"  and  the 
words  **  this  side  "  to  "  west." 

Section  6  of  the  act  of  March  8, 1865,  c.  80,  which  is  the  law 
now  .under  consideration,  is  set  out  in  the  statement  of  facts. 
It  remained  in  force  until  supplied  by  the  third  section  of  the 
tariff  act  of  1872,  which  was  couched  in  the  same  terms  (only 
adding  wool  to  the  excepted  articles),  and  is  still  in  force. 

It  will  be  observed  that  the  first  of  these  laws,  which  was 
enacted  in  1861,  imposed  the  additional  ten  per  cent  ad  valorem 
on  goods  imported  in  foreign. vessels  from  beyobd  the  Cape,- un- 
less they  were  exempt  from  discriminating  duties  by  reciprocal 
treaty,  and  goods  imported  in  American  ships  were  ex  induttria 
exempted  from  the  burden.  But  it  is  obyious  that  this  law 
would  have  failed  to  reach  the  object  intended,  since  it  would 
have  been  a  dead  letter  in  all  cases  where  we  had  reciprocal 
treaties  with  other  nations  placing  their  ships  on  an  equality 
with  our  own.  The  next  enactment,  therefore,  left  out  the 
reference  to  foreign  ships  and  adopted  the  regulation  in  the 
form  which  has  ever  since  been  substantially  followed.  It  im- 
posed the  additional  ten  per  cent  ad  valorem  on  the  products  of 
countries  beyond,  or  east  of,  the  Cape  of  Good  Hope,  when 
imported  from  places  this  side,  or  west  of,  the  Cape.  By  this 
means  the  direct  trade  was  distinctly  favored,  and,  without 
expressly  making  any  discrimination  between  domestic  and  foi^ 
eign  vessels,  the  desired  encouragement  in  favor  of  the  former 
was  substantially  attained. 

It  ^ill  also  be  observed  that  the  provision  was  successiyely 
renewed  in  the  different  customs  laws  without  regard  to  the 
modifications  made  in  the  duties  themselves,  or  the  changes 
made  in  the  free  list. 

It  was  very  early  contended  by  importers  that  the  law  was  not 
intended  to  affect  goods  which  were  on  the  free  list,  and  ex- 
empt from  any  duty, — a  position  somewhat  plausible  from  the 
words  of  the  law,  which  were  these :  ^'  A  duty  of  ten  per  cent 
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ad  valorem  in  addition  to  tlie  duties  now  imposed  on  any  snch 
articles."  It  was  argued  that  the  ten  per  cent  could  not  be 
said  to  be  ^^  in  addition  to  the  duties  now  imposed,*'  where  no 
duties  were  imposed.  But  such  a  construction  would  evidently 
have  defeated  the  purpose  of  the  law ;  and,  accordingly,  it  was 
/decide^  by  this  court  in  Sadden  v.  Hie  Collector^  5  Wall.  107, 
that  the  act  of  1862  (which  was  then  under  consideration) 
applied  to  goods  which  at  the  date  of  the  act  were  duty  free, 
as  well  as  to  those  which  were  subject  to  duty.  Reliance  was 
placed  in  that  case,  it  is  true,  on  the  literal  phraseology  of  the 
law ;  but  the  judgment  of  the  court  was  in  conformity  with 
the  clear  intent  of  the  legislature,  as  we  have  supposed  it 
to  be. 

The  same  conclusion  was  come  to  in  the  case  of  Sturges  ▼. 
The  Collector^  12  id.  19,  in  expounding  the  act  of  1865,  the 
one  now  before  us.  The  court,  speaMng  through  Mr.  Justice 
Clifford,  referred  to  the  evident  purpose  of  Congress,  not  only 
to  augment  the  revenue,  but  to  make  a  discrimination  *'in 
favor  of  the  direct  trade.**  pp.  26,  27. 

In  conformity  with  the  principle  of  these  decisions,  we  are 
of  opinion  that  the  law  in  question  continues  in  force  in  refer* 
ence  to  all  goods  not  expressly  exempted  from  its  provisions, 
whether  dutiable  or  free,  and  whether  new  duties  imposed  are 
declared  to  be  in  lieu  of  all  other  duties,  or  not.  Such  a  dedar 
ration  is  a  mere  formula  to  indicate  that  the  duties  newly  im- 
posed are  to  take  the  place  of  and  supersede  the  previous  duties 
specially  imposed  in  the  tariff  schedules,  and  not  to  abrogate 
any  general  commercial  regulations  not  expressly  mentioned. 
The  duties  on  tea  have  been  several  times  changed  since  1861 ; 
but,  in  our  view,  these  changes  had  exclusive  reference  to  the 
'Ordinary  duties  imposed  for  the  purposes  of  revenue,  only,  and 
not  to  the  standing  regulation  which  we  are  considering.  In 
1861,  the  regular  duty  on  tea  was  fixed  at  fifteen  cents  per 
pound ;  in  1864,  at  twenty-five  cents ;  in  1870,  at  fifteen  cents ; 
and  in  1872  it  was  placed  with  coffee  on  the  free  list.  In 
1861, 1864,  and  1870,  the  duty  was  fixed  in  the  general  tariff 
laws  of-  those  years  respectively;  the  first  two  of  which  also 
contained  the  Cape  clause  discriminating  in  favor  of  direct  im- 
portation.    The  tariff  act  of  1870  did  not  re-enact  this  clause, 
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bat  neither  was  it  repealed ;  it  remained  in  force  as  enacted  in 
1865  until  re-enacted  in  the  general  tariff  act  of  1872.  We  do 
not  think  that  it  was  necessary  to  re-enact  it  in  1870  in  order 
to  make  it  operative  upon  those  imports  within  its  scope,  the 
duties  on  which  were  revised  by  that  act  The  object  of  that 
revision  was  to  readjust  the  regular  schedule  of  duties,  not  to 
interfere  with  the  Cape  rule  as  a  regulation  of  commerce,  or 
any  other  general  regulation  not  expressly  mentioned  or  re- 
ferred to  in  the  act,  and  not  repugnant  to  its  provisions.  Both 
laws  could  stand  together  without  repugnancy.  The  Cape  rule 
contained  in  the  act  of  1865  could  only  be  r^arded  as  repealed 
by  implication,  if  repealed  at  all ;  and,  considering  the  object 
and  purpose  of  the  rule,  suf  h  an  implication  was  not  necessarily 
involved  in  the  act  of  1870,  and  therefore  will  not  be  inferred. 
It  is  uiged,  however,  that  0-autier  v.  Arthur^  104  U.  S.  845, 
decides  adversely  to  the  view  now  expressed.  But  an  examina- 
tion of  that  case  will  show  that  the  principle  of  construction 
which  we  have  suggested  was  approved  in  the  opinion  of  the 
court.  That  was  the  case  of  plumbago  imported  in  a  French 
vessel  direct  from  Ceylon  in  1878.  The  act  of  June  6,  1872, 
had  exempted  plumbago  from  all  duty ;  but  the  seventeenth 
section  of  the  act  of  1864  had  imposed  a  discriminating  duty 
of  ten  per  cent  ad  valaremy  in  addition  to  the  duties  imposed 
by  law  on  all  goods  imported  in  foreign  vessels,  except  where 
by  treaty  such  vessels  were  entitled  to  the  same  privil^es  as 
American  vessels.  The  court  intimated  that  if  the  act  of  1872 
had  done  nothing  more  than  to  exempt  the  article  from  duty, 
the  act  of  1864  would  still  be  operative.  The  court,  in  its 
opinion,  says:  ^'A  construction  of  the  section,  in  harmony 
with  this  view,  is  not  an  unreasonable  one*  In  our  judgment 
it  best  carries  out  the  purposes  of  the  act  impeding  a  discrimi- 
nation ;  and  it  conforms  to  the  construction  which  this  court,  in 
Hodden  v.  The  Collector^  reported  in  the  5th  of  Wallace,  gave 
to  the  succeeding  section  of  the  same  act.^  The  opinion  then 
goes  on  to  notice- that  the  act  of  1872  does  contain  something 
ii;iore;  that  the  general  repealing  clause  repeals  all  acts  and 
parts  of  acts  inconsistent  with  its  provisions,  excepting  certain 
other  acts,  among  which  the  discriminating  section  of  the  act 
4>f  1864  is  not  mentioned;  and  the  opinion  adds:  ^Both  from 
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the  general  langaage  of  the  repealing  clause,  and  the  enumera- 
tion of  the  provisions  of  acts  excepted  from  it,  we  are  forced  to 
conclude  that  it  was  the  intention  of  Congress  to  put  an  end, 
so  far  as  the  free  I'st  in  the  fifth  Section  of  the  act  of  1872  is 
conoemed,  to  the  operation  of  the  discriminating  act  of  1864.'^ 
It  is  only  necessary  to  observe  that  the  act  of  July  14, 1870, 
c.  255,  on  which  the  defendants  in  error  rely  in  respect  to  the 
duty  on  teas,  contained  no  snch  repealing  clause.  We  do  not 
see,  therefore,  that  Q-aubier  v.  Arthur  contravenes  the  conclu- 
sion to  which  we  have  come. 

* 

Judgment  reversed^  and  cause  remanded  unth  directions  to 
award  a  new  trial. 


United  States  v.  Habbis. 

1.  The  omiBsion  to  ttate,  in  the  certificate  of  diyision  of  opiiiion  hetween  the  Judges 

of  tlie  Circuit  Court  in  a  criminal  proceeding,  that  tlie  point  of  difference  ifi 
certified  "  npon  the  request  of  either  party  or  their  coansel/'  is  not  fatal  to^ 
the  jurisdiction  of  this  court  where  such  request  can  he  fairly  inferred. 

2.  Section  6519  of  the  Bevised  Statutes  (pott,  p.  682)  Is  unconstitutional. 

On  a  certificate  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Tennessee. 

At  the  November  Term,  1876,  of  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Tennessee  an  indict- 
ment, based  on  sect.  5519  of  the  Revised  Statutes,  was  returned 
by  the  grand  jury  against  one  R.  G.  Harris  and  nineteen  others. 
The  indictment  contained  four  counts.  The  first  count  charged 
as  follows :  ^'  That  R.  G.  Harris  "  (and  nineteen  others,  naixir. 
ing  them),  ^^  yeomen,  of  the  county  of  Crockett,  in  the  State  oJE 
Tennessee,  and  all  late  of  the  county  and  district  aforesaid,  on, 
to  wit,  the  fourteenth  day  of.  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-six,  in  the  county  of 
Crockett,  in  said  State  and  district,  and  within  the  jurisdiction 
of  this  court,  unlawfully,  with  force  and  arms,  did  conspire  to- 
gether with  certain  other  persons  whose  names  are  to  the  grand 
jurors  aforesaid  unknown,  tlien  and  there,  for  the  purpose  of 
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depriving  Robert  R.  Smith,  William  J.  Oyerton,  George  W. 
Wells,  junior,  and  P.  M.  Wells,  then  and  there  being  citizens 
of  the  United  States  and  of  said  State,  of  the  equal  protection 
of  the  laws  in  this,  to  wit,  that  theretofore,  to  wit,  on  the  day 
and  year  aforesaid,  in  said  county,  the  said  Robert  R.  Sipith, 
William  J.  Overton,  George  W.  Wells,  junior,  and  P.  M. 
Wells,  having  been  chaiged  with  the  commission  of  certain 
criminal  offences,  the  nature  of  which  said  criminal  offences 
being  to  the  grand  jurors  aforesaid  unknown,  and  having  upon 
such  charges  then  and  there  been  duly  arrested  by  the  lawful 
and  constituted  authorities  of  said  State,  to  wit,  by  one  Wil- 
liam A..  Tucker,  the  said  William  A.  Tucker  then  and  there 
being  a  deputy  sheriff  of«said  county,  and  then  and  there  act- 
ing as  such  ;  and  having  been  so  arrested  as  aforesaid,  and 
being  then  and  there  so  under  arrest  and  in  the  custody  of  said 
deputy  sheriff  as  aforesaid,  they,  the  said  Robert  R.  Smith, 
William  J.  Overton,  George  W.  Wells,  junior,  and  P.  M. 
Wells,  were  then  and  there  by  the  laws  of  said  State  entitled 
to  t*he  due  and  equal  protection  of  the  laws  thereof,  and  were 
then  and  there  entitled  under  the  said  laws  to  have  their  per- 
sons protected  from  violence  when  so  then  and  there  under 
arrest  as  aforesaid.  And  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  that  the  said  R.  G.  Harris*' 
(and  nineteen  othera,  naming  them),  *^  with  certain  other  per- 
sons whose  names  are  to  the  said  grand  jurors  unknown,  did 
then  and  there  with  force  and  arms  unlawfully  conspire  together 
as  aforesaid  then  and  there  for  the  purpose  of  depriving  them, 
the  said  Robert  R.  Smith,  William  J.  Overton,  George  W. 
Wells,  junior,  and  P.  M.  Wells,  of  their  rights  to  the  due  and 
equal  protection  of  the  laws  of  said  State  and  of  their  rights  to 
be  protected  in  their  persons  from  violence  while  so  then  and 
there  under  arrest  as  aforesaid  and  while  so  then  and  there  in 
the  custody  of  the  said  deputy  sheriff,  and  did  then  and  there 
deprive  them,  the  said  Robert  R.  Smith,  William  J.  Overton, 
George  W.  Wells,  junior,  and  P.  M.  Wells,  of  such  rights  and 
protection  and  of  the  due  and  equal  protection  of  the  laws  of 
the  said  State,  by  then  and  there,  while  so  under  arrest  as 
aforesaid  and  while  so  then  and  there  in  the  custody  of  tbe 
said  deputy  sheriff  as  aforesaid,  beating,  bruising,  wounding, 
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and  otherwise  ill-treating  them,  the  said  Robert  R.  Smith,  Wil- 
liam J.  Overton,  George  W.  Wells,  junior,  and  P,  M.  Wells, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United 
States/* 

The  second  count  charged  that  the  defendants,  with  force 
and  arms,  unlawfully  did  conspire  together  for  the  purpose  of 
preventing  and  hindering  the  constituted  authorities  of  the 
State  of  Tennessee,  to  wit,  the  said  William  A.  Tucker,  deputy 
sheriff  of  said  county,  from  giving  and  securing  to  the  said 
Robert  R.  Smith  and  others,  naming  them,  the  due  and  equal 
protection  of  the  laws  of  said  State,  in  this,  to  wit,  that  at  and 
before  the  entering  into  said  conspiracy,  the  said  Robert  R. 
Smith  and  others,  naming  them,  were  held  in  the  custody  of 
said  deputy  sheriff  by  virtue  of  certain  warrants  duly  issued 
against  them,  to  answer  certain  criminal  charges,  land  it  thereby 
became  and  was  the  duty  of  said  deputy  sheriff  to  safely  keep 
in  his  custody  the  said  Robert  R.  Smith  and  others  while  so 
under  arrest,  and  then  and  there  give  and  secure  to.  them  the 
equal  protection  of  the  laws  of  the  State  of  Tennessee ;  and 
that  the  defendants  did  then  and  there  conspire  together  for 
the  purpose  of  preventing  and  hindering  the  said  deputy  sher- 
iff from  then  and  there  safely  keeping,  while  under  arrest 
and  in  his  custody,  the  said  Robert  R.  Smith  and  others,  and 
giving  and  securing  to  them  the  equal  protection  of  the  laws  of 
said  State. 

The  third  count  was  identical  with  the  second,  except  that 
the  conspiracy  was  charged  to  have  been  with  the  purpose  of 
hindering  and  preventing  said  William  A.  Tucker,  deputy 
sheriff,  from  giving  and  securing  to  Robert  R.  Smith  alone  the 
due  and  equal  protection  of  the  laws  of  the  State. 

The  fourth  count  charged  that  the  defendants  did  conspire 
together  for  the  purpose  of  depriving  said  P.  M.  Wells,  who 
was  then  and  there  a  citizen  of  the  United  States  and  the 
State  of  Tennessee,  of  the  equal  protection  of  the  laws,  in  this, 
to  wit :  said  Wells  having  been  charged  with  an  offence 
against  the  laws  of  said  State,  was  duly  arrested  by  said 
Tucker,  deputy  sheriff,  and  so  being  under  arrest  was  entitled 
to  the  due  and  equal  protection  of  said  laws,  and  to  have  his 
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person  protected  from  violence  while  bo  nnder  arrest ;  and  the 
said  defendants  did  then  and  there  uulawfally  conspire  to- 
gether for  the  purpose  of  depriving  said  Wells  of  his  right  to 
the  equal  protection  of  the  laws,  and  of  his  right  to  be  protected 
in  person  from  violence  while  so  under  arrest,  and  ^^  did  then 
and  ther^  deprive  him  of  such  rights  and  protection,  and  of  the 
due  and  equal  protection  of  the  laws  of  the  Stete  of  Tennessee, 
by  then  and  there,  and  while  he,  the  said  P.  M.  Wells,  was  so 
then  and  there  under  arrest  as  aforesaid,'  unlawfully  beating, 
bruising,  wounding,  and  killing  him,  the  said  P.  M.  Wells, 
contrarjr  to  the  form  of  the  statute  in  such  case,  made  and  pro- 
vided," &c. 

Section  5519  of  the  Reyised  Statutes  is  in  the  following  words: 
"  If  two  or  more  persons  in  any  State  or  Territory  consp&o  or 
go  in  disguise  upon  the  highway  or  on  the  premises  of  another 
for  the  purpose  of  depriving,  either  directly  or  indirectly,  any 
person  or  class  of  persons  of  the  equal  protection  of  the  laws  or 
of  equal  privileges  or  immunities  under  the  laws,  or  for  the 
purpose  of  preventing  or  hindering  the  constituted  authorities 
of  any  State  or  T^ritory  from  giving  or  securing  to  all  persons 
within  such  State  or  Territory  the  equal  protection  of  the  laws, 
each  of  said  persons  shall  be  punished  by  a  fine  of  not  less  than 
$500  nor  more  than  $5,000,  or  by  imprisonment,  with  or  with- 
out hard  labor,  not  less  than  six  months  nor  more  than  six 
years,  or  by  both  such  fine  and  imprisonment.*'  This  section 
was  originally  a  part  of  sect.  2  of  the  act  of  April  20, 18T1, 
c.  22. 

The  defendants  demurred  to  the  indictment  on  several 
grounds,  among  them  the  following : 

1.  "  Because  the  offences  created  by  section  5519  of  the  Re- 
vised Statutes  of  the  United  States,  and  upon  which  section  the 
aforesaid  four  counts  are  based,  are  not  constitutionally  within 
the  jurisdiction  of  the  courts  of  the  United  States,  and  because 
the  matters  and  things  therein  referred  to  are  judicially  cog- 
nizable by  State  tribunals  only,  and  legislative  action  thereon 
is  among  the  rights  reserved  to  the  several  States,  and  inhib- 
ited to  Congress  by  the  Constitution  of  the  United  States ; " 
and, — 

2.  *^  Because  the  said  section  5519,  in  so  far  as  it  creates 
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offences  and  imposes  penalties,  is  in  violation  of  the  Constitution 
of  the  United  States,  and  an  infringement  of  the  rights  of  the 
several  States  and  the  people  thereof." 

The  case  w%0  heard  in  the  Circuit  Court  on  the  demurrer  to 
the  indictment,  and,  as  the  record  states,  ^^  came  the  district  at- 
torney, on  behalf  of  the  United  States,  and  came  also  the 
defendants  indicted  herein,  by  their  attorneys,  when  this  case 
came  on  to  be  heard  before  the  Honorable  John  Baxlier,  circuit 
judge,  and  the  Honomble  Connally  F.  Trigg,  district  judge, 
presiding,  on  the  demurrer  of  the  said  defendants,  filed  herein 
on  the  fifth  day  of  February,  A.  D.  1878,  to  th^  indictment 
herein,  and  the  said  judges  being  divided  in  opinion  on  the 
point  of  the  constitutionality  of  the  section  of  the  Revised 
Statutes  of  the  United  States  on  v^hich  the  said  indictment  is 
based,  being  section  number  5519  thereof,  •  .  .  after  argument, 
hereby  direct  the  said  point  •  •  .  to  be  certified  to  the  Supreme 
Court  of  the  United  States  for  its  decision  thereon,  and  the 
same  is  accordingly  ordered.  And  it  is  further  ordered  by  the 
court  that  this  case  be  continued  until  the  decbion  of  said 
Supreme  Court  in  the  premises." 

Section  651  of  the  Revised  Statutes,  v^hich  authorizes  cer- 
tificates of  division  of  opinion,  declares :  ^^  Whenever  any  ques- 
tion occurs  on  the  trial  or  hearing  of  any  criminal  proceeding 
before  a  Circuit  Court,  upon  v^hich  the  judges  are  divided 
in  opinion,  the  point  upon  v^hich  they  disagree  shall,  during 
the  same  term,  upon  the  request  of  eithei:  party  or  their 
counsel,  be  stated  under  the  direction  of  the  judges,  and 
certified,  under  the  seal  of  the  court,  to  the  Supreme  Court 
at  their  next  session ;  but  nothing  herein  contained  shall 
prevent  the  cause  from  proceeding  if,  in  the  opinion  of  the 
court,  further  proceedings  can  be  had  v^ithout  prejudice  to  tlie 
merits." 

The  Solicitor 'Gener at  for  the  United  States. 
There  vras  no  opposing  counsel. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  court, 
and,  after  making  the  foregoing  statement,  proceeded  as  fol- 
lows :  — ^ 

The  certificate  of  division  of.  opinion  in  this  case  does  not 
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expressly  state  that  the  point  of  difference  between  the  judges 
was  certified  '^  upon  the  request  of  either  party  or  their  coun- 
sel." Neither  party  challenges  the  jurisdiction  of  this  court, 
but  it  has  occurred  to  us  as  a  question,  and  we  have  consid- 
ered it,  whether  this  omission  in  the  certificate  is  fatal  to  our 
jurisdiction,  and  we  have  reached  the  conclusion  that  it  is 
not. 

It  fairly  appears  from  the  certificate  that  the  point  upon 
which  the  judges  differed  in  opinion  was  stated,  under  their 
direction,  in  the  presence  of  the  counsel  of  both  parties,  with- 
out objection  from  either,  and  it  is  expressly  stated  that  the 
cause  was  continued  until  the  decision  of  this  court  upon  the 
point  of  difference  between  the  judges  could  be  rendered. 
Had  no  certificate  of  division  of  opinion  been  made,  the  result 
must  have  been  adverse  to  the  sufficiency  of  the  indictment, 
although  the  difference  of  opinion  arose  upon  the  demurrer  of 
the  defendants,  for  no  judgment  could  have  been  given  against 
them,  if  the  judges  were  not  agreed  as  to  the  constitutionality 
of  the  law  upon  which  the  indictment  was  based-.  Hence  it 
became  the  duty  of  the  prosecuting  officer,  and  the  interest  of 
the  government  which  he  represented,  to  request  a  certificate 
of  division  of  opinion  for  the  determination  of  the  question  by 
this  court.  The  case  is  brought  to  this  court  by  the  counsel 
for  the  United  States  upon  the  point  stated  in  the  certificate ; 
the  case  is  suspended  until  our  decision  upon  the  point  certified 
is  made ;  and  he  asks  us  to  decide  the  question  upon  which  the 
judges  of  the  Circuit  Court  differed.  These  circumstances,  all 
of  which  appear  of  record,  considered  in  connection  with  the 
fact  that  the  court  made  the  certificate,  raise  the  legal  pre- 
sumption that  a  request  for  the  certificate  was  duly  preferred. 
The  record  evidence  of  the  fact  of  the  request  by  counsel  for 
the  United  States  is  incontrovertible. 

It  is  suggested  that  under  sect.  649  <rf  the  Revised  Statutes, 
which  provides  that  a  jury  may  be  waived  "whenever  the 
parties  or  their  attorneys  of  record  file  with  the  clerk  a  stipu- 
lation in  writing  waiving  a  jury,"  this  court  has  decided  that 
the  fact  that  the  stipulation  was  in  writing  and  filed  with  the 
clerk  must  appear  of  record  in  order  to  entitle  the  party  to  the 
review  of  the  rulings  of  the  court  in  the  progress  of  the  trial 
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provided  by  sect.  700,  and,  therefore,  that  in  the  present  case 
the  record  should  distinctly  show  the  reqaest.  But  sect.  649 
expressly  requires  that  the  waiver  of  the  jury  shall  be  in  writ- 
ing and  filed  with  the  clerk.  The  section  which  provides  for 
a  certificate  of  division  of  opinion  makes  no  such  requirement 
in  relation  to  the  request  for  a  certificate. 

In  one  case  the  jurisdictional  fact  is  the  filing  of  a  certain 
paper  writing  with  the  clerk ;  in  the  other,  the  making  of  a 
request,  which  may  be  oral,  to  the  court.  In  either  case,  when 
the  jurisdictional  fact  fairly  appears  by  the  record,  our  juris- 
diction attaches.  So,  in  this  case,  if  the  request  may  be  fairly 
inferred  from  such  circumstances  as  we  have  mentioned,  that 
b  all  that  is  necessary  to  satisfy  the  statute.  In  Supervisors  v. 
Kennicott^  103  U.  S.  554,  this  court  held  that  when  a  stipula- 
tion in  writing  was  filed  with  the  clerk,  by  which  it  was  pro- 
vided that  the  case  might  be  submitted  to  the  court  on  an 
agreed  statement  of  facts,  but  which  contained  no  express 
waiver  of  a  jury,  yet  this  amounted  to  a  waiver  sufficient  to 
meet  the  requirements  of  sect.  649.  And  though  the  right  of 
trial  by  jury  is  a  constitutional  one,  yet  this  court  has  declared 
that  when  it  simply  appeared  by  the  record  that  a  party  was 
present  by  counsel  and  had  gone  to  trial  before  the  court  with- 
out objection  or  exception,  a  waiver  of  his  right  to  a  jury  trial 
would  be  presumed,  and  he  would  be  held  in  this  court  to 
Uie  legal  consequences  of  such  waiver.  Kearney  v.  Case^  12 
Wall.  275. 

We  are,  therefore,  of  opinion  that  the  request  by  counsel  of 
the  United  States  for  a  certificate  of  division  is  sufficiently 
shown  by  the  record  in  this  case,  and  that  our  jurisdiction  is 
cli^r. 

We  pass  to  the  consideration  of  the  merits  of  the  case. 
Proper  respect  for  a  co-ordinate  branch  of  the  government 
requires  the  courts  of  the  United  States  to  give  effect  to  the 
presumption  that  Congress  will  pass  no  act  not  within  its  con- 
stitutional power. .  This  presumption  should  prevail  unless  the 
lack  of  constitutional  authority  to  pass  an  act  in  question  is 
clearly  demonstrated.  While  conceding  this,  it  must,  never- 
theless, be  stated  that  the  government  of  the  United  States 
is  one  of  delegated,  limited,  and  enumerated  powers.     Martin 


686  United  States  v.  Habbis.  [Sup.  Ct 

V.  Hunter^ 8  Leisee,  1  Wheat.  804;  McCvlloch  v.  State  qf 
Mart/land,  4  id.  316 ;  Gibbons  v.  Ogdeit^  9  id.  1.  Therefore 
every  valid  act  of  Congress  must  find  in  the  Constitution  some 
warrant  for  its  passage.  This  is  apparent  by  reference  to  the 
following  provisions  of  the  Constitution :  Section  1  of  the  first 
article  declares  that  all  legislative  powers  granted  by  the  Con- 
stitution shall  be  vested  in  the  Congress  of  the  United  States. 
Section  8  of  the  same  firticle  enumerates  the  powers  granted 
to  the  Congress,  and  concludes  the  enumeration  with  a  grant 
of  power  ^^  to  make  all  laws  which  shall  be  necessary  and 
proper  to  carry  into  execution  the  foregoing  powers  and  all 
other  powers  vested  by  the  Constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof." 
Article  X.  of  the  amendments  to  the  Constitution  declares  that 
"  the  powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively  or  to  the  people." 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitu- 
tion, says :  *^  Whenever,  therefore,  a  question  arises  concerning 
the  constitutionality  of  a  particular  power,  the  first  question  is 
whether  the  power  be  expressed  in  the  Constitution.  If  it  be, 
the  question  is  decided.  If  it  be  not  expressed,  the  next  in- 
quiry must  be  whether  it  is  properly  an  incident  to  an  express 
power  and  necessary  to  its  execution.  If  it  be,  then  it  may  be 
exercised  by  Congress.  If  not,  Congress  cannot  exercise  it." 
Sect.  1243,  referring  to  Virginia  Reports  and  Resolutions, 
January,  1800,  pp.  83,  84  ;  President  Monroe's  Exposition  and 
Message  of  May  4, 1822,  p.  47 ;  1  Tuck.  Black.  Comm.  App. 
287,  288 ;  5  Marshall's  Wash.  App.,  Note  8 ;  1  Hamilton's 
Works,  117,  121. 

The  demurrer  filed  to  the  indictment  in  this  case  question^ 
the  power  of  Congress  to  pass  the  law  under  which  the  in- 
dictment was  found.  It  is,  therefore,  necessary  to  search 
the  Constitution  to  ascertain  whether  or  not  the  power  is 
conferred. 

There  are  only  four  paragraphs  in  the  Constitution  which 
can  in  the  remotest  degree  have  any  reference  to  the  question 
in  hand.  These  are  section  2  of  article  4  of  the  original 
Constitution,  and  the  Thirteenth,  Fourteenth,  and  Fifteenth 
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Amendments.  It  will  be  conyenient  to  coi^sider  these  in  the 
inverse  of  the  order  stated. 

It  is  clear  that  the  Fifteenth  Amendment  can  have  no  ap- 
plication. That  amendment,  as  was  said  by  this  court  in  the 
case  of  United  States  ¥•  Reese^  92  U.  S.  214,  *'  relates  to  the 
right  of  citizens  of  the  United  States  to  vote.  It  does  not 
confer  the  right  .of  suffrage  on  any  one.  It  merely  invests 
citizens  of  the  United  States  with,  the  constitutional  right  of 
exemption  from  discrimination  in  the  enjoyment  of  the  elective 
franchise  on  account  of  race,  color,  or  previous  condition  of 
servitude.'^  See  also  United  States  v.  Oruikahankf  id.  542; 
8. 0. 1  Woods,  808.  Sect.  5519  of  the  Revised  Statutes  has  no 
reference  to  this  right.  The  right  guaranteed  by  the  Fifteenth 
Amendment  is  protected  by  other  legislation  of  Congress, 
namely,  by  sects.  4  and  5  of  the  act  of  May  81, 1870,  c.  114, 
and  now  embodied  in  sects.  5506  and  5507  Revised  Statutes. 

Section  5519,  according  to  the  theory  of  the  prosecution,  and 
as  appears-  by  its  terms,  was  framed  to  protect  from  invasion 
by  private  persons,  the  equal  privileges  and  immunities  under 
the  laws,  of  all  persons  and  classes  of  persons.  It  requires  no 
argument  to  show  that  such  a  law  cannot  be  founded  on  a 
clause  of  the  Constitution  whose  sole  object  is  to  protect  from 
denial  or  abridgment,  by  the  United  States  or  States,  on 
account  of  race,  color,  or  previous  condition  of  servitude,  the 
right  of  citizens  of  the  United  States  to  vote. 

It  is,  however,  strenuously  insisted  that  the  legislation  under 
consideration  finds  its  warrant  in  the  first  and  fifth  sections  of 
the  Fourteenth  Amendment.  The  first  *8ection  declares  ^^  all 
persons  bom  or  naturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof  are  citizens  of  the  United  State^ 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.*' 

The  fifth  section  declares  **  the  Congress  shall  have  power 
to  enforce  by  appropriate  legislation  the  provisions  of  this 
amendment." 
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It  is  perfectly  cjear  from  the  language  of  the  first  section 
that  its  purpose  also  was  to  place  a  restraint  upon  the  action  of 
the  States.  In  Slaughier-Houie  Caaea,  16  Wall.  86,  it  was 
held  by  the  majority  of  the  court,  speaking  by  Mr.  Jnstice 
Miller,  that  the  object  of  the  second  clause  of  the  first  sec- 
tion of  the  Fourteenth  Amendment  was  to  protect  from  the 
hostile  legislation  of  the  States  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States ;  and  this  was  conceded 
by  Mr.  Justice  Field,  who  expressed  the  views  of  the  dissent- 
ing justices  in  that  case.  In  the  same  case  the  court,  referring 
to  the  Fourteenth  Amendment,  said  that  '*  if  the  States  do 
not  conform  their  laws  to  its  requirements,  then  by  the  fifth 
section  of  the  article  of  amendment  Congress  was  authorized 
to  enforce  it  by  suitable  legislation." 

The  purpose  and  effect  of  the  two  sections  of  the  Fourteenth 
Amendment  above  quoted  were  clearly  defined  by' Mr.  Justice 
Bradley  in  the  case  of  United  States  v.  Cruikshankj  1  Woods, 
308,  as  follows:  '^It  is  a  guaranty  of  protection  against  the 
acts  of  the  State  government  itself.  It  is  a  guaranty  against 
the  exertion  of  arbitrary  and  tyrannical  power  on  the  part  of 
the  government  and  legislature  of  the  State,  not  a  guaranty 
against  the  commission  of  individual  offences ;  and  the  power 
of  Congress,  whether  express  or  implied,  to  legislate  for  the 
enforcement  of  such  a  guaranty  does  not  extend  to  the  pas- 
sage of  laws  for  the,  suppression  of  crime  within  the  States. 
The  enforcement  of  the  guaranty  does  not  requir^or  author- 
ize Congress  to  perform  ^Hhe  duty  that  the  guaranty  itself 
supposes  it  to  be  the  duty  of  the  State  to  perform,  and  which 
it  requires  the  State  to  perform." 

When  the  case  of  United  States  v.  Cruiishank  came  to  this 
court,  the  same  view  was  taken  here.  The  Chief  Justice, 
delivering  the  opinion  of  the  court  in  that  case,  said :  **  The 
Fourteenth  Amendment  prohibits  a  State  from  depriving  any 
person  of  life,  liberty,  or  property  vrithout  due  process  of  law, 
or  from  denying  to  any  person  the  equal  protection  of  the 
laws ;  but  this  provision  does  not  add  anything  to  the  rights  of 
one  citizen  as  against  andther.  It  simply  furnishes  an  addi- 
tional gaarantee  against  any  encroachment  by  the  States  upon 
the  fundamental  rights  which  belong  to  every  citizen  as  a 
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member  of  society.  The  duty  of  protecting  all  its  citizens  in 
the  enjoyment  of  an  equality  of  rights  was  originally  assumed 
by  the  States,  and  it  remains  there.  The  only  obligation  rest- 
ing upon  the  United  States  is  to  see  that  the  States  do  not 
den^.  the  right.  This  the  amendment  guarantees,  and  no 
more.  The  power  of  the  national  government  is  limited  to 
this  guaranty."     92  U.  S.  642. 

So  in  Virginia  v.  Mives^  100  id.  813,  it  was  declared  by 
this  court,  speaking  by  Mr.  Justice  Strong,  that  ^Hhese 
provisions  of  the  Fourteenth  Amendment  have  reference  to 
State  action  exclusively,  and  not  to  any  action  of  private 
individuals.'* 

These  authorities  show  conclusively  that  the  legislation 
under  consideration  finds  no  warrant  for  its  enactment  in  the 
Fourteenth  Amendnient. 

The  language  of  the  amendment  does  not  leave  this  subject 
in  doubt.  When  the  State  has  been  guilty  of  no  violation  of 
its  provisions;  when  it  has  not  made  or  enforced  any  law 
abridging  the  privileges  or  immunities  of  citizens  of  the  United 
States;  when  no  one  of  its  departments  has  deprived  any 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
or  denied  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws ;  when,  on  the  contrary,  the  laws  of  the 
State,  as  enacted  by  its  legislative,  and  construed  by  its  judi- 
cial, and  administered  by  its  executive  departments,  recognize 
and  protect  the  rights  of  all  persons,  the  amendment  imposes 
no  duty  and  confers  no  power  upon  Congress. 

Section  5519  of  the  Revised  Statutes  is  not  limited  to  take 
effect  only  in  case  the  State  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  or  deprive  i^ny 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
or  deny  to  any  person  the  equal  protection  of  the  laws.  It 
applies,  no  matter  how  well  the  State  may  have  performed  its 
duty.  Under  it  private  persons  are  liable  to  punishment  for 
conspiring  to  deprive  any  one  of  the  equal  protection  of  the 
laws  enacted  by  the  State. 

In  the  indictment  in  this  case,  for  instance,  which  would  be 
a  good  indictment  under  the  law  if  the  law  itself  were  valid, 
there  is  no  intimation  that  the  State  of  Tennessee  has  passed 
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any  law  or  done  any  act  forbidden  by  the  Fourteenth  Amend- 
ment. On  the  contrary,  the  gravamen.ot  the  charge  against 
the  accused  is  that  they  conspired  to  deprive  certain  citizens  of 
the  United  States  ai^d  of  the  State  of  Tennessee  of  the  equal 
protection  accorded  them  by  the  laws  of  Tennessee. 

As,  therefore,  the  section  of  the  law  under  consideration  is 
directed  exclusiyely  against  the  action  of  private  persons, 
without  reference  to  the  laws  of  the  State  or  their  adminis- 
tration by  her  officers,  we  are  clear  in  the  opinion  that  it  is 
not  warranted  by  any  clause  in  the  Fourteenth  Amendment 
to  the  Constitution. 

We  are  next  to  consider  whether  the  Thirteenth  Amendment 
to  the  Constitution  furnishes  authority  for  the  enactment  of 
the  section.  This  amendment  declares  that  ^*  neither  slavery 
nor  involuntary  servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States  or  any  place  subject  to  their  juris- 
diction." ^'  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation." 

It  is  clear  that  this  amendment,  besides  abolishing  forever 
slavery  and  involuntary  servitude  within  the  United  States, 
gives  power  to  Congress  to  protect  all  persons  within  the 
jurisdiction  of  the  United  States  from  \}eing  in  any  way  sub- 
jected to  slavery  or  involuntary  servitude,  except  as  a  pun- 
ishment for  crime,  and  in  the  enjoyment  of  that  freedom 
which  it  was  the  object  of  the  amendment  to  secure.  Mr. 
Justice  Swayne,  in  United  States  v.  Rhodes^  1  Abb.  (U.  S.) 
28;  Mr.  Justice  Bradley,  in  United  States  v.  Cruikshaniy 
1  Woods,  808. 

Congress  has,  by  virtue  of  this  amendment,  declared,  in  sect. 
1  of  the  Act  of  April  9, 1866,.  c.  81,  that  all  persons  within  the 
jurisdiction  of  the  United  States  shall  have  the  same  right  in 
every  State  and  Territory  to  make  and  enforce  contracts,  to  sue, 
be  parties,  give  evidence,  and  to  the  full  and  equal  benefit  of 
all  laws  and  proceedings  for  the  security  of  persons  and  prop- 
erty as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to 
like  punishment,  pains,  penalties,  taxes,  licenses,  and  exactions 
of  every  kind,  and  to  none  other. 

But  the  question  with  which  we  have  to  deal  is,  does  tlie 
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Thirteenth  Amendment  Trarrant  the  enactment  of  sect.  5519 
of  the  Revised  Statutes.  '  We  are  of  opinion  that  it  does  not* 
Our  conclusion  is  based  on  the  fact  that  the  provisions  of  that 
section  are  broader  than  the  Thirteenth  Amendment  would 
justify.  Under  that  -section  it  would  be  an  offence  for  two 
or  more  white  persons  to  conspire,  &c.,  for  the  purpose  of 
depriving  another  white  person  of  the  equal  protection  of  the 
laws.  It  would- be  an  offence  for  two  or  more  colored  persons, 
enfranchised  slaves^  to  conspire  with  the  same  purpose  against 
a  white  citizen  or  against  another  colored  citizen  who  had 
never  been  a  slave.  Even  if  the  amendment  is  held  to  be 
directed  against  the  action  of  private  individuals,  as  well  as 
against  the  action  of  the  States  and  United  States,  the  law 
under  consideration  covers  cases  both  within  and  without  the 
provisions  of  the  amendment.  It  covers  any  Qonspiracy  be- 
tween two  free  white  men  against  another  free  white  man  to 
deprive  him  of  any  right  accorded  him  by  the  laws  of  the 
State  or  of  the  United  States.  A  law  under  which  two  or 
more  free  white  private  citizens  could  be  punished  for  con- 
spiring or  going  in  disguise  for  the  purpose  of  depriving 
another  free  white  citizen  of  a  right  accorded  by  the  law  of 
the  State  to  all  classes  of  persons  —  as,  for  instance,  the  right 
to  make  a  contract,  bring  a  suit,  or  give  evidence  —  clearly  can- 
not be  authorized  by  the  amendment  which  simply  prohibits 
slavery  and  involuntary  servitude. 

Those  provisions  of  the  law,  which  are  broader  than  is 
warranted  by  the  article  of  the  Constitution  by  which  they 
are  supposed  to  be  authorized,  cannot  be  sustained. 

Upon  this  question.  United  States  v.  Beeae^  92  U.  S.  214, 
is  in  point.  In  that  case  this  court  had  under  consideration 
the  constitutionality  of  the  third  and  fourth  sections  of  the 
act  of  May  81,  1870,  c.  114,  now  constituting  sects.  2007, 
2008,  and  5506  of  the  Revised  Statutes.  The  third  section 
of  the  act  made  it  an  offence  for  any  judge,  inspector,  or  other 
officer  of  election,  whose  duty  it  was,  under  the  circumstances 
therein  stated,  to  i^Bceive  and  count  the  vote  of  any  citizen,  to 
wrongfully  refuse  to  receive  and  count  the  same;  and  the 
fourth  section  made  it  an  offence  for  any  person  by  force, 
bribery,  or  other  unlawful  means  to  hinder  or  delay  any 
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citizen  from  voting  at  any  election,  or  from  doing  any  act  re- 
quired to  be  done  to  qualify  him  to  vote. 

The  indictment  in  the  case  charged  two  inspectorB  of  a 
municipal  election  in  the  State  of  Kentucky  with  refusing  to 
receive  and  count  at  such  election  the  vote  of  William  Gamer, 
a  citizen  of  the  United  States,  of  African  descent.  It  was 
contended  by  the  defendants  that  it  was  not  within  the  consti- 
tutional power  of  Congress  to  pass  the  section  upon  which  the 
itidictment  was  based.  The  attempt  was  made  by  the  counsel 
for  the  United  States  to  sustain  the  law  as  warranted  by  the 
Fifteenth  Amendment, to  the  Constitution  of  the  United  States. 
But  this  court  held  it  not  to  be  appropriate  legislation  under 
that  amendment.  The  ground  ^of  the  decision  was  that  the 
sections  referred  to  were  bix>ad  enough  not  only  to  punish  those 
who  hindered  and  delayed  the  enfranchised  colored  citizen 
from  voting,  on  account  of  his  race,  color,  or  previous  condi- 
tion of  servitude,  but  also  those  who  hindered  or  delayed  the 
free  white  citizen.  The  court,  speaking  by  the  Chief  Justice, 
said :  ^^  It  would  certainly  be  dangerous  if  the  legislature  could 
set  a  net  large  enough  to  catch  all  possible  offenders,  and  leave 
it  to  the  courts  to  step  inside  and  say  who  could  be  rightfully 
detfiined,  and  who  should  be  set  at  large.  This  would,  to  some 
extent,  substitute  the  judicial  for  the  legislative  department  of 
the  government.  The  courts  enforce  the  legislative  will,  when 
ascertained,  if  within  the  constitutional  gi*ant  of  power.  Bat 
if  Congress  steps  outside  of  its  constitutional  limitation  and 
attempts  that  which  is  beyond  its  reach,  the  courts  are  author- 
ized to,  and  when  called  upon  must,  annul  it«  encroachment 
upon  the  reserved  rights  of  the  States  and  the  people.** 

And  the  court  declared  that  it  could  not  limit  the  statute  so 
as  to  bring  it  within  the  constitutional  power  of  Congress,  and 
concluded :  ^^  We  must,  therefore,  decide  that  Congress  has  not 
as  yet  provided  by  appropriate  legislation  for  the  punishment 
of  the  offences  charged  in  the  indictment." 

This  decision  is  in  point,  and,  applying  the  principle  estab- 
lished by  it,  it  is  clear  that  the  legislation  now  under  consid- 
eration cannot  be  sustained  by  reference  to  the  Thirteenth 
Amendment  to  the'  Constitution. 

There  is  another  view  which  strengthens  this  concluuon.   If 
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Congress  has  constitutional  authority  under  the  Thirteenth 
Amendment  to  punish  a  conspiracy  between  two  persons  to  do 
an  unlawful  act,  it  can  pUnish  the  act  itself,  whether  done  by 
one  or  more  persons. 

A  private  person  cannot  make  constitutions  or  laws,  nor  can 
he  with  authority  construe  them,  nor  can  he  administer  or  exe- 
cute them.  The  only  way,  therefore,  in  which  one  private 
person  can  deprive  another  of  the  equal  protection  of  the  laws 
is  by  the  commission  of  some  offence  against  the  laws  which 
protect  the  rights  of  persons,  as  by  theft,  burglary,  arson,  libel, 
assault,  or  murder.  If,  therefore,  we  hold  that  sect.  5519  is 
warranted  by  the  Thirteenth  Amendment,  we  should,  by  virtue 
of  that  amendment,  accord  to  Congress  the  power  to  punish 
every  crime  by  which  the  right  of  any  person  to  life,  property, 
or  reputation  is  invaded.  Thus,  under  a  provision  of  the  Con- 
stitution which  simply  abolished  slavery  and  involuntary  servi- 
tude, we  should,  with  few  exceptions,  invest  Congress  with 
power  over  the  whole  catalogue  of  crimes.  A  construction 
of  the  amendment  which  leads  to  such  a  result  is  clearly 
unsound. 

There  is  only  one  other  clause  in  the  Constitution  of  the 
United  States  which  can,  in  any  degree,  be  supposed  to  sustain 
the  section  under  consideration  ;  namely,  the  second  section  of 
article  4,  which  declares  tlmt  ^^  the  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  of 
the  several  States.^'  But  this  section,  like  the  Fourteenth 
Amendment,  is  directed  against  State  action.  Its  object  is 
to  place  the  citizens  of  each  State  upon  the  same  footing  with 
citizens  of  other  States,  and  inhibit  discriminative  legislation 
against  them  by  other  States.     Paul  v.  Virginia^  8  Wall.  168. 

Referring  to  the  same  provision  of  the  Constitution,  this 
court  said,  in  Slaughter-House  Casea^  ubi  9upra^  that  it  '^  did 
not  create  those  rights  which  it  called  privileges  and  immuni- 
ties of  citizens  of  the  States.  It  threw  around  them  in  that 
clause  no  security  for  the  citizen  of  the  State  in  which  they 
were  claimed  or  exercised.  Nor  did  it  profess  to  control  the 
power  of  the  State'  governments  over  the  rights  of  its  own  citi- 
zens. Its  sole  purpose  was  to  declare  to  the  several  States,  that 
whatever  those  rights,  as  you  grant  or  establish  them  to  your 
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own  citizens,  or  as  you  limit,  or  qualify,  or  impose  restrictions 
on  their  exercise,  the  same,  neither  more  nor  less,  shall  be  the 
measure  of  the  rights  of  citizens  of  other  States  within  your 
jurisdiction." 

It  was  never  supposed  that  the  section  under  consideration 
conferred  on  Congress  the  power  to  enact  a  law  which  would 
punish  a  private  citizen  for  an  invasion  of  the  rights  of  his 
fellow  citizen,  conferred  by  the  State  of  which  they  were  both 
residents;  on  all  its  citizens  alike. 

We  have,  therefore,  been  unable  to  find  any  constitutional 
authority  for  the  enactment  of  sect.  5519  of  the  Revised  Stat- 
utes. The  decisions  of  this  court  above  referred  to  leave  no 
constitutional  ground  for  the  act  to  stand  on. 

The  point  in  reference  to  which  the  judges  of  the  Circuit 
Court  were  divided  in  opinion  must,  therefore,  be  decided 
against  the  canstittUionalitj/  of  the  law. 

Mb.  Justice  Harlan  dissented  on  the  question  of  jurisdic- 
tion.   He  expressed  no  opinion  on  the  merits. 


ROGEKS  V.  DURANT. 

1.  'The  loM  of  a  draft  is  not  raffidently  proved,  to  support  a  Btiit  In  equity 

thereon  against  the  drawer  or  acceptor,  by  erldence  that  it  was  left  with  a 
referee  appointed  by  order  of  court  to  examine  and  report  cUims  agasBit 
an  estate  in  the  hands  of  a  receiver,  and  that  unsuccessful  inquiries  for  it 
have  been  made  of  the  referee,  the  receiyer,  and  the  attorney  for  the  pres- 
ent defendant  in  tliose  proceedings,  without  eridence  of  any  search  in  the 
'  files  of  the  court  to  which  the  report  of  the  referee  was  returaed,  or  any 
application  to  that  court  to  obtain  the  draft. 

2.  A  decree  of  the  Circuit  Court,  dismissing  upon  the  merits  a  bill  of  which  this 

court  on  appeal  holds  that  there  is  no  jurisdiction  in  equity,  will  be  rerened, 
and  the  cause  remanded  with  directions  to  dismiss  the  bQl  without  prejudice 
to  an  action  at  law,  and  with  costs  in  the  court  below,  and  each  party  to 
pay  his  own  costs  on  the  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

The  case  is  stated  in  the  opinion  of  the  court. 
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Mr,  Leufis  L.  Cobum  and  Mr,  Henry  O.  Whitney  for  the 
appellant. 

Mr.  Carles  B.  Laurence  for  the  appellees. 

Mb.  JtrsTiGB  Gray  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity,  by  which  Rogers  seeks  to  recover  of 
Durant  and  seven  others,  as  copartners  under  the  name  of 
James  W.  Davis  &  Associates,  the  amount  due  upon  several 
drafts,  some  drawn,  and  some  accepted  or  promised  'to  be  ac- 
cepted, by  that  firm,  and  all  alleged  to  have  been  held  by  the 
plaintifiE  and  lost  without  his  fault  after  maturity. 

The  defence  of  Durant  is* twofold:  First,  to  the  jurisdiction, 
because  there  is  no  sufficient  proof  of  the  loss  of  the  drafts ; 
second,  to  the  merits,  because  he  was  never  a  member  of  the 
firm  of  James  W.  Davis  &  Associates.  The  court  below, 
while  inclining  to  the  opinion  that  it  had  no  jurisdiction,  did 
not  decide  the  case  upon  that  ground,  but  upon  the  merits,  and 
dismissed  the  bill  generally. 

The  testimony  introduced  to  show  the  loss  of  the  drafts, 
construing  it  most  favorably  for  the  plaintiff,  proves  no  more 
than  this:  In  a  former  suit  in  the  Supreme  Court  of  New 
Tork  to  wind  up  the  affairs  of  the  firms  of  James  W.  Davis 
&  Associates  and  of  Davis,  Sprague  &  Company,  a  receiver 
was  appointed,  and  the  claims  of  creditors,  including  the  plain- 
tiff^s,  were  presented  to  a  referee  appointed  by  the  court,  and 
by  him  reported  to  the  court,  and  a  dividend  ordered  and  paid 
in  part  thereof.  The  drafts  in  question  were  handed  by  the 
plaintiff  to  Steiger,  his  attorney  in  New  York,  to  be  filed 
before  the  referee,  and  were  so  filed,  and  were  afterwards  de- 
livered by  the  referee  to  the  receiver ;  neither  the  plaintiff  nor 
Steiger  had  since  seen  them  or  known  where  they  were ;  and 
Steiger  had  applied  for  them  to  the  receiver,  to  his  clerk,  to 
the  referee,  and  to  Bell,  Durant's  attorney  in  New  York,  and 
believed,  without  any  foundation  beyond  his  own  suspicion, 
that  they  were  in  BelFs  possession. 

The  original  papers  presented  to  the  referee  would  properly 
be  returned  with ''his  report  to  the  files  of  the  court  which 
appointed  him.  Yet  no  search  appears  to.  have  been  made 
in  those  files,  nor  any  application  presented  to  that  court  for 
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tbe  delivery  of  the  drafts  to  the  plaintiff  or  his  attorney.  The 
plaintiff,  having  made  no  inquiry  in  the  place  in  which  the 
drafts  would  be  most  likely  to  be  found,  utterly  fails  in  his 
attempt  to  prove  their  loss. 

There  being  no  sufficient  evidence  of  loss,  there  can  be  no 
doubt  that  the  case  is  one  within  the  exclusive  jurisdiction  of 
a  court  of  law ;  and  it  becomes  unnecessary  to  consider  the 
varying  decisions  in  England  and  in  this  country  upon  the 
question  under  what  circumstances  a  court  of  equity  has  juris- 
diction of  a  suit  upon  a  lost  bill  or  note ;  or  the  voluminous 
proofs  contained  in  the  record  upon  the  question  whether  Do- 
rant  was  iEt  member  of  the  firm  of  -James  W.  Davis  &  Associ* 
ates,  a  question  of  which,  for  the  reason  already  given,  we 
have  no  jurisdiction  in  this  case,  and  which,  being  a  pure 
question  of  fact,  can  never  be  brought  to  this  court  in  any 
future  action  at  law. 

The  decree  of  the  Circuit  Court,  dismissing  the  bill  gener> 
ally,  might  be  considered  a  bar  to  an  action  at  law,  and  should 
therefore  be  reversed,  and  the  cause  remanded  with  directions 
to  enter  a  decree  dismissing  the  bill  for  want  of  jurisdiction, 
without  prejudice  to  the  right  of  the  plaintiff  to  sue  at  law. 
Hor%burg  v.  Baker^  1  Pet.  282 ;  Barney  v.  Baltimore  City^  6 
Wall.  280 ;  Kendig  v.  Dean,  97  U.  S.  428.  In  accordance  with 
the  spirit  of  the  twenty-fourth  general  rule  of  this  court,  and 
under  the  discretionary  power  therein  reserved,  costs  should 
not  be  allowed  to  the  plaintiff,  because,  so  far  as  concerns  the 
present  suit,  the  decree  is  wholly  against  the  relief  that  he  seeks ; 
but  the  dismissal  is  to  be  with  costs  in  the  court  below,  and 
each  party  is  to  pay  his  own  costs  on  this  appeal. 

Decree  aceordmgly. 
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The  "Steeling"  and  The  "Equatoe. 


ff 


1.  A  decree  against  two  ye«se)s  at  fault  should  be,  not  in  ioHdo  for  the  full  amount 

of  damages  sustained  b^  the  libellant,  but  severally  against  each  for  one- 
half  of  his  damage  and  costs,  any  balance  which  he  shall  be  unable  to  en- 
force against  either  vessel  to  be  paid  by  the  other  or  its  stipulators,  to  the 
extent  of  her  stipulated  value  beyond  the  moiety  due  from  her. 

2.  Inasmuch  as  the  form  of  the  decree  was  not  in  this  case  called  to  the  attention 

of  the  Circuit  Court,  the  parties  are  required  to  pay  their  respective  cosU 
in  this  court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,    v 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  J.  Warren  Coulstan  and  Mr.  William  L.  Futnam  for  the 
appellant. 

Mr.  Joseph  P.  ffomor  and  Mr.  William  S.  Benedict  for  the 
appellee. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  admiralty  against  the  ship  '^Sterling" 
and  tow-boat  *^  Equator,"  for  damages  sustained  by  the  bark 
^*  Sif  "  in  a  collision.  Both  the  ship  and  tow-boat  were  found 
to  be  in  fault,  and  they  were  condemned  in  aolido  for  the  whole 
amount  of  the  loss.  From  a  decree  to  that  effect  this  appeal 
was  taken. 

It  is  conceded  that  upon  the  facts  found  the  owners  of  the 
^  Sif  "  are  entitled  to  a  decree  against  the  ship  and  the  tow- 
boat,  as  both  were  in  fault.  The  well-established  rule  in  such 
cases  is  to  apportion  the  damages  equally  between  the  two 
offending  vessels,  the  right  being  reserved  to  the  libellant  to 
collect  the  entire  amount  from  either  of  them  to  the  extent  of 
her  stipulated  value,  in  case  of  the  inability  of  the  other  to 
respond  for  her  portion..  The  Washington  and  The  Gregory^ 
9  Wall.  518  ;  The  Alabama  and  The  Gamecock,  92  U.  S.  695 ; 
The  Virginia  Ehrman  and  The  Agnese,  97  id.  309 ;  The  City 
of  Hartford  and  The  Unit,  id.  823.  As  in  this  case  the  decree 
was  against  both  vessels  for  the  full  amount  of  the  loss,  it 
should  be  modified  so  as  to  be  against  the  '^  Sterling  *'  and  the 


648  FiTZPABTicK  V.  Flannagan.  [Sup.  Ct. 

*^  Equator,^'  and  their  respective  stipulators,  severally,  each  for 
one-half  of  the  entire  damage  and  costs,  any  balance  of  such 
half  t^hich  the  libellant  shall  not  be  able  to  enforce  against 
either  vessel  to  be  paid  by  the  other  vessel  or  her  stipulators, 
so  far  as  her  stipulated  value  extends.  As  it  does  not  appear 
from  the  record. that  the  attention  of  the'  court  below  was 
called  to  this  objection  to  the  form  of  the  decree,  each  party 
will  be  required  to  pay  his  own  costs  in  this  court. 

Decree  reversed^  and  cau%e  remanded  with  in$truction$  to 
enter  a  new  decree  in  accordance  with  this  opinion^  adding 
interest  to  the  date  of  siLch  entry. 


FiTZPATRiCK  V.  Flannagan. 

1.  ILeftve  to  amend  the  affidavit,  by  inserting  a  new  ground  for  an  attachment 

sued  out  in  Mississippi,  is  not  the  subject  of  a  valid  exception,  it  not 
appearing  that  the  defendant  was  thereby  prejudiced. 

2.  Where  a  firm  ia  dissolved  by  the  death  of  one  of  its  members,  and  no  bill  is 

filed  by  iris  tepresentatives,  or  by  the  firm  creditors  seeking  the  intervention 
of  a  court  of  equity  to  wind  up  the  business  of  the  firm,  marshal  its 
assets  and  apply  them  to  the  firm  debts,  the  surviving  partner  may,  by 
paying  his  individual  indebtedness  with  those  assets,  make  a  disposition 
of  them,  which  is  not  a  fraud  in  law  upon  the  firm  creditors,  nor,  in  the 
absence  of  an  actual  intent  to  defraud,  a  just  ground  for  suing  out  an 
attachment  under  the  statute  of  Mississippi. 

8.  Section  1420  of  the  Code  of  Mississippi  of  1871,  poet,  p.  d68,  did  not  f  oib&d 
an  insolvent  debtor  to  give  a  preference  to  one  or  more  of  his  creditors,  if 
it  were  bona  fide  and  with  no  intent  to  secure  a  benefit  to  himself. 

4.  A  continued  recognition  of  his  liability,  and  his  agreement  to  discharge  it  after 
he  has  a  full  knowledge  of  all  the  facts  in  relation  to  which  the  alleged 
false  representations  were  made  at  the  time  of  his  original  promise,  estops 
the  party  from  setting  them  up  as  a  defence  to  an  action  on  that  promise. 

6.  According  to  the  practice  of  the  Circuit  Court  in  Mississippi,  the  judgment 
sustaining  the  attachment  and  the  personal  final  judgment  on  the  merits 
against  the  defendant  are  separate,  and  may  be  considered  here  separately 
on  a  writ  of  error  brought  to  review  the  latter  judgment 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  Alfred  B.  Pittman  for  the  plaintiff  in  error. 

Mr.  Jefferson  Chandler  and  Mr.  William  K.  IngersoU  for  the 
defendants  in  error. 
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Mb.  Justice  Matthews  delivered  the  opinion  of  the  court. 

This  is  an  actioiFor~as8ump8it  commenced  by  Charles  M. 
Flannagan  and  George  M.  Flannagan,  copartners,  doing  busi- 
ness under  the  firm  name  and  style  of  C.  M  &  G.  M.  Flanna- 
gan, by  the  issuing  of  a  writ  of  attachment,  according  to  the 
practice  as  ^scribed  by  the  law  of  Mississippi,  they  being 
citizens  oi  Missouri.  The  process  of  attachment  was  founded 
on  an  affidavit,  which  set  forth  that  John  J.  Fitzpatrick, 
as  the  surviving  partner. of  the  firm  of  Fitzpatrick  Brothers, 
composed  of  himself  and  his  brother  James  C.  Fitzpatrick, 
deceased,  was  the  legal  owner  of  the  partnership  property;  that 
he,  as  such  survivor,  was  indebted  to  the  plaintiffs  in  several 
sums,  evidenced  by  partnership  obligations,  as  well  as  in  a  sum 
of  $6,000,  for  a  debt  contracted  by  James  C.  Fitzpatrick  and 
Eugene  A.  Forbes,  then  partners  under  the  name  of  Forbes 
&  Fitzpatrick,  and  which  had,  on  the  dissolution  of  that  firm, 
by  the  retirement  of  Forbes,  been  assumed  by  the  firm  of  Fitz- 
patrick Brothers,  which  debt  was  evidenced  by  the  promissory 
note  of  Forbes  &  Fitzpatrick,  held  by  the  plaintiffs.  The  whole 
indebtedness,  for  which  suit  was  brought,  was  alleged  to 
amount  to  $15,936  55.  The  affidavit  then  charged  that  ^^  the 
said  John  J.  Fitzpatrick  has  property  or  rights  in  action  which 
he  conceals  and  unjustly  refuses  to  apply  to  the  payment  of  his 
debts,  and  that  he  has  assigned  or  disposed  of,  or  is  about  to 
assign  or  dispose  of,  his  property  or  rights  in  action,  or  some 
part  thereof,  with  intent  to  defraud  his  creditors,  or  give  an 
iiufair  preference  to  some  of  them ;  and  that  he  has  converted, 
or  is  about  to  convert,  his  property  into  money,  or  evidences  of 
debt,  with  which  to  place  it  beyond  the  reach  of  his  creditors.'* 
And  suggesting  that  John  McGinty,  Edward  McGinty,  and 
George  M.  Klein,  cashier  of  the  Mississippi  Valley  Bank,  are 
indebted  to' him,  or  have  property  of  his  in  their  hands,  &c., 
the  affidavit  prays  for  a  summons  against  them  as  gartiishees. 

The  statutory  bond  having  been  given,  a  writ  of  attachment 
was  issued,  which  the  marshal  returned  as  served  by  levying 
upon  and  taking  possession  of  ^certain  personal  property,  ac- 
cording to  an  inventory  attached,  as  the  property  of  the  defend- 
ant ;  and  that  afterward  Edward  McGinty,  having  made  Vslaim 
that  he  was  the  owner  of  the  property  attached,  and  the  same 
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having  been  valued,  and  a  claimant's  bond  given  and  accepted, 
he  had  turned  said  g(X)d8  over  to  said  McGinty,  and  had  sum- 
moned the  defendant  and  the  garnishees. 

The  defendant  then,  in  due  time,  filed  a  plea  in  abatement 
to  the  writ,  denying  the  several  grounds  thereof  as  allied  in 
the  affidavit ;  and  on  the  same  day  the  plaintiffs,  by  leave  of 
court,  filed  an  amendment  to  the  affidavit,  setting  forth  ^'  that 
the  firm  of  Fitzpatrick  Brothers,  composed  of  defendant  and 
James  C.  Fitzpatrick,  deceased,  and  of  which  he  is  the  surviv- 
ing partner,  fraudulently  contracted  the  debt  or  incuri-ed  the 
ob]iga,tion  for  which  suit  has  been  brought."  The  granting  of 
this  leave  to  amend  the  affidavit  was  objected  to  by  the  defend- 
ant,  and  in  the  subject  of  an  exception,  and  assigned  for  error. 
But  sect.  1483  of  the  Code  of .  Mississippi  of  1871  expressly 
authorizes  amendments  to  defective  affidavits,  and  we  see  no 
objection  on  principle,  under  such  a  provision,  to  an  amend* 
ment  adding  a  new  ground  for  the  attachment.  There  was  no 
claim  on  the  part  of  the  defendant  of  being  taken  by  surprise 
or  put  to  any  disadvantage  by  reason  of  the  amendment,  and 
we  fail  to  perceive  how,  in  any  way,  he  could  have  been 
prejudiced.  In  point  of  fact,  he  immediately  filed  his  plea  in 
abatement,  traversing  the  additional  allegations  of  the  amend- 
ment; and  the  cause  being  at  issue  upon  the  pleas  in  aba^^ 
ment  was  submitted  to  a  Jury,  according  to  the  practice 
authorized  by  the  statute.  There  was  a  verdict  finding  *^  that 
the  attachment  herein  was  rightfully  sued  out;''  and  the 
defendant  thereupon  had  leave  to  plead  to  the  merits,  and  filed 
with  a  plea  of  nan  assumpsit  several  special  pleas,  which,  it  ia 
not  necessary  now  to  notice.  The  cause  having  upon  these 
issues  been  tried  by  a  jury,  there  was  a  verdict  for  the  plaintiff, 
whereon  judgment  was  rendered.  The  present  writ  brings  up 
for  review  these  pi'oceedings  and  judgment,  errors  having  been 
assigned  upon  bills  of  exception  duly  taken  to  the  rulings  of 
the  conrt  upon  both  trials. 

Upon  the  trial  of  the  issues  of  fact  arising  upon  the  pl^as  in 
abatement,  evidence  was  introduced,  as  appears  by  the  bill  of 
exceptions,  by  the  respective  parties,  tending  to  prove  the*  fol- 
lowing state  of  facts :  — 

In  March,  1878,  the  defendant  purchased  the  interest  of 
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Forbes  in  the  firm  of  Forbes  &  Fitzpatrick,  wholesale  grocers, 
and  formed  with  the  latter  person  the  partnership  of  Fitz- 
patrick  Brothers,  which,  by  the  terms  of  the  purchase,  as- 
sumed the  liabilities  of  Forbes  &  Fitzpatrick,  including,  among 
others,  about  f  15,000  due  to  the  plaintiffs.  These  liabili- 
ties, as  was  afterwards  ascertained,  exceeded  the  value  of  the 
assets  of  the  original  firm.  James  C.  Fitzpatrick  died  in 
September,  1878,  leaving  in  the  hands  of  the  defendant,  as  sur- 
viving  partner,  the  partnership  property,  and  the  concern  insol- 
vent. The  defendant  continued  the  business,  sold  out  in  part 
the  old  stock,  purchased  other  goods  to  replenish  it  to  the 
amount  of  more  than  f  12,000,  partly  on  credit,  partly  for  cash, 
putting  the  goods  indiscriminately  in  stock  with  those  on  hand. 
The  firm  of  Fitzpatrick  Brothers,  during  its  existence,  paid 
part  of  the  debt  due  to  the  plaintiffs,  assumed  by  it,  and  con- 
tracted with  them,  for  goods  bought  and  money  loaned,  an 
indebtedness  for  about  the  same  amount  as  that  paid.  The 
deceased  partner,  before  his  death,  had  drawn  out  of  the  part- 
nership more  than  his  interest  therein,  and  was  indebted  to  it. 
On  Dec.  8,  1878,  the  defendant,  being  very  much  pressed  to 
pay  some  maturing  bills  to  the  Mississippi  Valley  Bank,  being 
debts  created  by  the  firm  of  Fitzpatrick  Brothers,  borrowed 
^,700  from  John  McGinty,  giving  his  note,  at  one  day's  date, 
verbally  promising  to  repay  the  amount  speedily  out  of  the 
assets  of  the  late  firm.  This  money  w^  used  by  him  in  paying 
partnership  debts.  Fitzpatrick  Brothers  owed  John  McGinty, 
besides,  two  notes,  one  for  f 2,500,  and  one  for  f  5,200.  Being 
unable  to  repay  the  borrowed  money  to  John  McGinty,  the 
defendant,  on  Dec.  19, 1878,  sold  to  Edward  McGinty,  a  rela- 
tive of  John  McGinty,  his  entire  stock  of  goods,  amounting  to 
96,683.46,  at  cost  and  ten  per  cent  added,  and  the  partnership 
accounts,  amounting  to  $10,222.06,  for  which  Edward  McGinty 
paid  98,200  in  cash,  and  assumed  to  pay  obligations  due  in  part 
from  Fitzpatrick  Brothers,  and  in  part  from  the  defendant,  for 
commerQial  debts  contracted  by  him  since  the  death  of  his  part- 
ner,  to  the  amount  of  $6,974.16.  This  price  was  the  full  and 
fair  value  for  the  goods  and  accounts,  and  in  fact  Edward  Mc« 
Ginty  paid  out  several  thousand  dollars  more  on  the  debts 
assumed  than  he  had  collected  out  of  thB  assets  transferred. 
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• 

This  sale  to  Edward  McGlnty  was  made  with  the  knowledge 
of  John  McGinty,  w^o,  in  fact,  advanced  the  money  to  com- 
plete it,  Edward  being  without  means,  and  upon  an  under- 
standing that  the  money  should  be  paid  to  John  McGinty  on 
account  of  the  debts  due  to  him ;  and  accordingly  the  $8,200 
cash  was  returned  to  him .  in  payment  of  the.  two  notes  for 
$2,500  and  $5,700,  respectively.  Immediately  'after  the  sale, 
Fitzpatrick  was  employed  by  Edward  McGinty  as  a  clerk  to 
carry  on  the  business,  at  a  salary  of  $2,500  per  annum,  and 
shortly  afterwards  a  partnership  between  them  was  advertised. 
The  assets  of  the  firm  of  Fitzpatrick  Brothers  on  hand  at  the 
time  of  the  death  of  James  C.  Fitzpatrick,  together  with  after- 
acquired  goods  and  moneys,  were  applied  indiscriminately  by 
the  defendant  to  the  payment  of  debts  of  the  firm,  and  of  those 
contracted  by  him  in  the  subsequent  course  of  business  ;  and  it 
appeared  that  he  had  paid  as  much  at  least  on  account  of  part- 
nership debts,  as  he  had  realized  from  partnership  assets,  and 
that  he  had  applied  all  the  proceeds  of  the  business,  after  pay- 
ing its  necessary  expenses,  to  the  payment  of  the  debts  of  the 
late  firm,  and  ,of  his  own,  contracted  in  carrying  on  the  busi- 
ness as  surviving  partner. 

The  second  issue,  upon  the  pleas  in  abatement,  was  upon  the 
allegation  of  the  affidavit,  that  **  the  defendant  had  assigned 
and  disposed  of,  or  was  then  about  to  assign  or  dispose  of,  his 
property  or  rights  in  action,  or  some  part  thereof,  with  intent 
to  defraud  his  creditors,  or  give  an  unfair  preference  to  some 
of  them." 

Upon  the  first  branch  of  this  issue  —  whether  the  defendant 
had  disposed  of  any  of  his  property  with  intent  to  defraud  his 
creditors  —  the  court  charged  the  jury  as  follows:  — 

^*If  you  shall  find  from  the  evidence  that  the  defendant  sold 
or  transferred  any  of  the  property  or  assets  of  the  late  firm  of 
Fitzpatrick  Brothers,  with  intent  to  prevent  the  creditors 
of  the  firm  of  Fitzpatrick  Brothers,  or  any  of  them,  from  col- 
lecting their  debts,  such  sale  or  disposition  vrill  sustain  this 
ground  of  attachment.  It.  was  the  duty  of  the  defendant,  as 
such  surviving  partner,  to  apply  all  of  the*  assets  of  the  firm 
to  the  payment  of  the  debts  due  by  the  firm ;  and  if  he  appro- 
priated any  part  of  them  to  the  payment  of  his  individual 
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debts,  it  was  a  fraud  upon  the  firm  creditors,  whether  he  so 
considered  it  or  not,  and,  if  established  by  the  proof,  will  bus* 
tain  this  ground  of  attachment,  as  the  law  will  presume  that 
he  intended  the  natural  result  of.  his  act.  The  defendant  bemg 
liable  for  the  debts  of  the  firm,  could  not,  by  borrowing  money 
and  paying  the  debts  of  the  firm,  create  himself  a  creditor  of 
the  firm,  or  subrogate  himself  to  the  rights  of  the  creditors  as 
paid." 

And  to  the  giving  of  this  instruction  an  exception  was 
taken. 

The  ground  on  which  this  part  of  the  charge  appears  to  rest 
is,  that  a  suryiving  partner,  although  invested  with  the  legal 
title  to  the  partnership  property,  on  the  dissolution  of  the 
firm,  by  the  death  of  his  copartner,  is  not  the  beneficial 
owner,  but  a  mere  trustee  to  liquidate  the  partnership  affairs, 
by  selling  the  assets  and  applying  them  to  the  payment  of  the 
partnership  debts;  that  the  continuance  of  the  business  by 
means  of  the  partnership  assets  is  a  breach  of  that  trust,  and, 
if  it  results  in  diverting  any  of  the  partnership  property  from 
the  creditors  of  the  firm,  is  a  fraud  upon  them.  And  yet, 
upon  that  supposition,  it  deserves  consideration,  whether  the 
allegation  made  in  the  affidavit  as  the  ground  of  the  attachment 
—  that  the  defendant  has  disposed  of  his  own  property  to 
defraud  his  creditors — can  be  supported  by  proof,  of  a  dis- 
position of  property,  belonging  to  the  firm,  in  order  to  defraud 
the  creditors  of  the  firm;  especially,  in  view  of  the  resulti 
that,  if  the  attachment  is  sustained,  it  not  only  subjects  the 
partnership  property,  but  also  takes  the  individual  property  of 
the  defendant,  from  individual  creditors,  for  the  payment  of 
the  firm  debts.  The  writ  runs  against  his  individual  property 
alone,  and  upon  the  sole  giitund  that  he  has  sought  fraudu- 
.lently  to  withdraw  it  from  the  claims  of  his  individual  credit* 
ors.  This  incongruity  is  sufficient,  at  least,  strongly  to  suggest 
the  suspicion  that  the  proceeding  itself,  and  the  grounds  on 
which  \t  has  been  sustained,  are  based  upon  a  misconception 
of  the  law  which  governs  the  case. 

And  this  will  be  confirmed  by  a  critical  examination  of  the 
chaise. 

Upon  the  state  of  the  evidence,  as  disclosed  by  the  bill  of 
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exceptions,  the  jury  may  have  found  that  the  defendant,  as 
surviving  partner,  with  the  assent,  either  express  or  tacit,  of 
the  personal  Tepresentatives  of  his  deceased  copartner,  bad 
been  left  in  possession  of  the  firm  property,  for  the  purpose 
of  continuing  the  business;  that,  in  doing  so,  in  good  faith 
he  raised  money  upon  the  individual  credit  given  him,  by  rea- 
son of  his  possession  and  control  of  property,  which  he  was 
allowed  to  deal  with  as  his  own,  and  applied  it  to  the  purpose 
of  paying  the  debts  due  from  the  firm  of  which  he  was  the 
surviying  partner ;  and  yet  felt  compelled,  under  this  charge, 
to  find  that  an  appropriation  out  of  the  property  which  had 
oome  to  him  as  such  survivor,  to  repay  such  a  loan,  without 
any  actual ;  fraudulent  intent,  would  be  a  fraud  in  law  upon 
every  creditor  of  the  partnership,  justifying  a  seizure,  on 
attachment  for  that  cause,  of  all  his  property,  whether  for- 
merly belonging  tb  the  partnership,  or  since  acquired,  and 
that  although  his  individual  additions  to  his  stock  in  trade 
were,  at  least,  equal  to  what  had  been  taken  for  the  payment 
of  individual  debts. 

It  is  fair  to  consider  this  charge,  although  not  so  qualified, 
in  connection  with  the  facts,  in  reference  to  which  there  jvas 
evidence,  that  the  firm  of  Fitzpatrick  Brothers,  and  its  indi- 
vidual members,  were  insolvent,  in  the  sense  of  not  being  able 
to  pay  their  debts,  during  the  whole  period  of  its  existence, 
and  the  additional  fact,  that  the  deceased  partner  had  before 
his  death  dravm  from  the  partnership  more  than  his  interest 
therein,  and  was  indebted  to  the  firm. 

The  l^al  right  of  a  partnership  creditor  to  subject  the 
partnership  property  to  the  payment  of  his  debt  consists 
simply  in  the  right  to  reduce  his  claim  to  judgment,  and  to  sell 
the  goods  of  his  debtors  on  execution.  His  right  to  appro- 
priate the  partnership  property  specifically  to  the  payment  of 
his  debt,  in  equity,  in  preference  to  creditors  of  an  individual 
partner,  is  derived  through  the  otheiT  partner,  whose  original 
right  it  is  to  have  the  partnership  assets  applied  to  the  pay- 
ment of  partnership  obligations.  And  this  equity  of  the 
creditor  subsists  as  long  as  that  of  the  partner,  through  which 
it  is  derived,  remains ;  that  is,  so  }ong  as  the  partner  himself 
**  retains  an  interest  in  the  firm  assets,  as  a^  partner,  a  court  ci 
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eqaity  will  allow  the  creditors  of  the  firm  to  avail  themseWes 
of  his  equity,  and  enforce  through  it  the  application  of  those 
assets  primarily  to  payment  of  the  debts  due  them,  whenever 
the  property  comes  under  its  administration/'  Such  was  the 
language  of  this  court  in  Case  v.  Beauregard^  99  U.  S.  119,  in 
which  Mr.  Justice  Strong,  delivering  its  opinion,  continued  as 
follows :  "  It  is  indispensable,  however,  to  such  relief,  when 
tiie  creditors  are,  as  in  the  present  case,  simple-contract  cred- 
itors, that  the  partnership  property  should  be  within  the  con- 
trol of  the  couit,  and  in  the  course  of  administration,  brought 
there  by  the  bankruptcy  of  the  fiiin,  or  by  an  assignment,  or 
by  the  creation  of  a  trust  in  some  mode.  This,  is  because 
neither  the  partners  nor  the  joint  creditors  have  any  specific 
lien,  nor  is  there  any  trust  that  can  be  enforced  untU  the 
property  has  passed  in  eustodiam  legisJ*^  Hence  it  follows 
that,  *^if  before  the  interposition  of  the  couit  is  asked  the 
property  has  ceased  to  belong  to  the  partnership,  if  by  a  bona 
fide  transfer  it  has  become  the  several  property  either  of  one 
partner  or  of  a  third  person,  the  equities  of  the  partners  are 
extinguished,  and  consequently  the  derivative  equities  of  the 
creditors  are  at  an  end."'  In  that  case  it  was  held,  in  respect 
to  a  firm  admitted  to  be  insolvent,  that  transfers  made  by  the 
individual  partners  of  their  interest  in  the  partnership  prop 
erty  converted  that  property  into  individual  property,  termi- 
nated the  equity  of  any  partner  to  require  the  application 
thereof  to  the  payment  of  the  joint  debts,  and  constituted  a 
bar  to  a  bill  in  equity  filed  by  a  partnership  creditor  to  subject 
it  to  the  payment  of  his  debt,  the  relief  prayed  for  being 
grounded  on  the  claim  that  these  transfers  were  in  fraud  of  his 
rights  as  a  creditor  of  the  firm. 

Another  case  between  the  same  parties  came  again  for  con- 
sideration before  the  court,  which  reaffirmed  the  decision,  and 
held  that  in  such  a  case  the  bill  might  be  properly  filed  by  a 
creditor,  without  first  reducing  his  claim  to  judfirment.  Case 
v.  Beauregardy  101  U.  S.  688. 

The  same  doctrine  has  been  fully  sanctioned  by  the  Supreme 
Court  of  Mississippi  in  Sehmidlapp  v.  Currie,  65  Miss.  697, 
where  it  is  said,  that  '*  the  doctrine  that  firm  assets  must  first 
be  applied  to  the  payment  of  firm  debts,  and  individual  prop- 
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erty  to  indiyi4.Ual  debts,  is  only  a  principle  of  administration 
adopted  by  the  courts  where,  from  any  cause,  they  are  called 
upon  to  wind  up  the  firm  business,  and  find  that  the  members 
have  made  no  valid  disposition  of  or  charges  upon  its  assets. 
Thus,  where,  upcm  a  dissolution  of  the  firm  by  death,  or  limi- 
tation, or  bankruptcy,  or  from  any  other  cause,  the  courts  are 
called  upon  to  wind  up  the  concern,  they  adopt  and  enforce 
the  principle  stated ;  but  the  principle  itself  springs  alone  out 
of  the  obligation  to  do  justice  between  the  partners."  In  that 
case  one  of  two  partners,  but  with  the  assent  of  the  other,  and 
without  any  fraudulent  intent,  transferred  the  whole  business 
and  stock  of  the  firm  to  a  third  person  in  payment  of  an  in- 
dividual debt.  A  creditor  of  the  partnership  sued  out  a  writ 
of  attachment  against  them,  and  caused  it  to  be  levied  on  the 
goods  in  the  possession  of  the  purchaser,  upon  the  ground  that 
the  transfer  of  the  firm  goods  in  satisfaction  of  the  individual 
debt  of  one  of  the  partners  was  fraudulent  and  void  as  against 
firm  creditors.     The  right  to  do  so  was  denied. 

The  same  principle  applies  in  case  of  a  dissolution  of  the 
partnership.  '*  It  is  competent,'*  says  Mr.  Justice  Story,  Part- 
nership, sect.  358,  ^^  for  the  partners,  in  cases  of  a  voluntary 
dissolution,  to  agree  that  the  joint  property  of  the  partnership 
shall  belong  to  one  of  them;  and  if  this  agreement  be  bona 
fide  and  for  a  yaluable  consideration,  it  will  transfer  the  whole 
property  to  sn<^h  partner,  wholly  free  from  the  claims  of  the 
joint  creditors.  The  like  result  will  arise  from  any  stipulation 
to  the  same  efifect,  in  the  original  articles  of  copartnei*8hip, 
in  cases  of  a  dissolution  by  death  or  by  any  other  personal 
incapacity." 

And,  in  case  of  dissolution  by  the  death  of  one  of  the  part- 
ners, without  any  previous  agreement  as  to  the  mode  of  liqui- 
dation, the  only  difference  is,  that  the  joint  creditor  may,  at 
his  election,  institute  proceedings,  by  filing  a  bill  in  equity 
against  the  personal  xepresentatiVes  of  the  deceased  partner, 
and  the  survivors,  to  wind  up  the  partnership  business,  to 
marshal  the  assets,  and  appropriate  the  partnership  propei-ty 
to  the  payment  of  the  joint  debts.  Story  on  Partnership, 
sects.  847,  862.  Although,  in  Mississippi,  it  is  denied  that  a 
court  of  equity  has  jurisdiction  to  enteftain  a  suit  on  behalf 
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of  a  firm  creditor  at  large  i^inst  a  partnership,  whether  it  be 
an  ex^sting^one,  or  one  that  has  ceased  by  limitation  or  by  the 
withdrawal  or  death  of  one  of  the  partners.  Roaeh  v.  Brannon^ 
67  Miss.  490 ;  Freeman  v.  Stewart^  41  id.  188. 

And  unless  a  partnership  creditor,  or  the  personal  repre- 
sentatives of  the  deceased  partner,  commence  such  a  proceed- 
ing, to  liquidate  the  affairs  of  the  partnership,  there  is  nothing 
to  prevent  the  surviving  partner  .from  dealing  i^ith  the  part- 
nership property  as  his  own,  and,  acting  in  good  faith,  to  make 
valid  dispositions  of  it  Locke  y.  i^Wi,  124.  Mass.  1.  And  if, 
in  like  good  faith,  with  the  acquiescence  of  the  personal  repre- 
sentatives of  the^  deceased  partoer,  he  uses  the  firm  property, 
to  continue  the  business  on  his  own  account  and  in  his  own 
name,  he  does  it  without  other  liability  than  to  be  held 
accountable  to  the  estate  of  his  deceased  partner  for  a  share 
t>f  tbeL-profits;.  or,  as  we  hate  seen,  upon  a  bill  filed  for  that 
purpose,  by  the  personal  representatives  of  the  deceased  part- 
ner or  a  partnership  creditorv  to  wind  up  the  firm  business 
and  apply  its  assets  to  the  payment  of  its  debts.  Any  inter- 
mediate disposition  of  the  property,  made  in  good  faith,  even 
although  'it  may  have,  been  specifically  a  part  of  the  partner- 
ship assets,  and  even  if  it  has  been  applied  to  the  payment  of 
his  individual  oV't^tions,  will  be  valid  and  effectual;  and, 
without  circumstances  showing  an  actual  intention  to  defraud, 
cannot  be  treated  as  a  fraud  in  law  uppn  partnership  creditors. 
Accordingly,  in  Mooch  v.  BrannoTij  57  Miss.  490,  the  Supreme* 
Oourt  of  Mississippi  said :  **  If,  then,  a  firm  creditor  may  sue 
out  and  levy  an  attachment  upon  firm  assets  in  the  hands  of  a 
surviving  partner,  upon  what  grounds  must  he  proceed  7  Must 
he  aver  and  prove  one  of  tb  specific  grounds  of  attachment 
laid  down  in  "the  statute,  or  vill  it  be  sufiBcient  to  show  that 
the  surviving  partner  is  actir  ;  in  violation  of  that  quasi  trust 
imposed  upon  him  by  law  f <  r  the  benefit  of  firm  creditors? 
We  have  no  hesitation  in  saying  that  he  must  bring  his  case 
strictly  within  the  letter  of  the  statute." 

The  next  e  signment  of  error  is  based  on  an  exception  to 
the  following  instruction,  being  in  continuation  of  that  just 
considered:  — 

**  6th.  The  latter  clause  of  this  issue  is  as  to  whether  or  not 

▼07.  XVI-  42 
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the  dispoeition  made  by  the  defendant  of  the  assets  was  with 
the  intention  of  giving  an  unfair  preference  to  some  of  his 
creditors  over  others.  It  is  difficult  to  determine  what  particu- 
lar acts  will  constitute  such  preference.  I  am  of  the  opinion 
that  the  legislature  meant  something  by  this  expression,  but  it 
has  never  been  construed  by  the  Supreme  Court  of  the  State. 
In  the  absence  of  such  construction,  I  will  instruct  you  that 
when  a  debtor  is  insolvent,  fmd  knows  that  he  will  be  unable 
for  a  great  length  of  time  to  pay  all  his  debts,  and  disposes  of 
his  means  to  one  or  more  of  his  creditors,  to  the  exclusion  of 
others,  and  with  the  design  that  those  unpaid  shall  remain  so, 
it  will  constitute  an  unfair  preference  within  the  meaning  of 
this  clause  of  the  statute*  You  will,  therefore,  apply  this  rule 
to  the  facts  in  proof  under  this  issue.'' 

The  language  of  the  Mississippi  Code  of  1871,  describing  one 
of  the  groimds  for  which  an  attachment  might  issue,  was  that 
*^  the  debtor  has  assigned  or  disposed  of,  or  is  about  to  assign  or 
dispose  of,  his  property  or  rights  in  action,  or  some  part  thereof, 
with  intent  to  defraud  his  creditors  or  give  an  unfair  preferenoe 
to  some  of  them.''  Code  of  1871,  sect.  1420.  This  prQvision, 
it  is  said,  so  far  as  it  relates  to  an  **  unfair  preference,"  was 
first  introduced  into  the  statutes  of  the  State  by  the  code 
of  1857,  art.  2,  p.  872.  It  is  said  by  the  Supreme  Court 
of  Mississippi^  in  Sldridge  v.  PhiUipBon^  58  Miss.  270,  that 
**  the  right  of  a  debtor,  insolvent  or  in  failing  circumstances,  to 
give  a  preference  to  one  or  more  of  his  creditors,  if  it  be  bona 
fide  and  with  no  intent  to  secure  a  benefit  to  himself,  is  a 
firmly  established  rule  in  the  jurisprudence  of  this  State,"  and 
many  cases  are  cited,  occurring  both  before  and  after  the  adop 
tion  of  the  code  of  1857,  in  support  of  the  statement.  It  was 
well  settled,  therefore,  that  whatever  else  ^the  prohibition 
against  unfair  Dreferences  might  be  supposed  to  include,  it 
certainlv  did  noe  ms&e  all  preferences  illegal.  But  the  neces- 
sary result  of  preferrinfj  one  or  more  creditors  by  a  debtor  un- 
able to  pay  all,  would  oe  that  the  rest  should  remain  unpaid, 
and  for  an  mdefimte  length  of  time ;  and  as  the  preference  is 
eiupposed  to  have  been  designed,  it  could  well  be  said,  in  every 
such  case,  that  tht)  debtor  making  it  also  designed  its  natural 
and  expected  conseijptences.     It  follows,  therefore,  if  the  part 
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of  the  chai^  of  the  court  now  under  examination  be  correct, 
that  all  preferences  are  unfair,  and  being  unfair,  are  illegal,  — 
a  conclusion  which  we  have  seen  is  opposed  to  the  settled  law 
of  Mississippi. 

In  the  case  just  referred  to,  of  Eldridge  y.  PhiUipsof^  the 
question  was  presented  directly  for  decision  for  the  first  time 
to  the  Supreme  Court  of  that  State.  It  was  then  decided  that, 
no  preference  could  be  held  to  be  unfair  which,  tested  by  the 
rules  of  law,  is  legal ;  and  that  as  to  be  illegal  it  must  be  fraud- 
ulent, and  as  all  fraudulent  dispositions  of  his  property  by  a 
debtor  are  prohibited  in  other  words,  the  clause  relating  to 
unfair  preferences  is  mere  surplusage.  This  ci^nfftruction  is 
confirmed  by  the  fact  that  the  words  in  question  have  been 
omitted  from  the  code  of  1880  by  the  legislature  :of  Mississippi. 

In  our  opinion,  this  interpretation  of  the  statute  is  correct, 
and  we  accordingly  adopt  it.  The  ruling  of  the  Circuit  Court, 
to  the  contrary,  we  adjudge,  therefore,  to  be  erroneous. 

The  cause  came  on  for  further  trial  upon  the  issues  raised  by 
the  pleas  to  the  merits.  Besides  the  general  issue,  the  defend- 
ant pleaded,  as  to  the  note  for  $6,000  made  by  Forbes  &  Fits- 
patrick,  the  defence  of  the  Statute  of  Frauds,  that  the  alleged 
promise  was  not  in  writing,  and,  also,  that  the  sole  considera- 
tion  therefor  was  the  sale  to  him  by  Forbes  of  his  interest  to 
the  partnership  of  Forbes  &  Fitzpatrick< and  .that  the  promise 
to  pay  the  same,  as  one  of  the  debts  of  that  firm,  was  procured 
from  him  by  meains  of  false  and  fraudulent  misrepresentations 
made  to  him  by  Forbes  as  to  the  value  of  that  interest. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  there 
was  evidence  tending  to  show  that,  although  the  original  as- 
sumption by  the  firm  of  Fitzpatrick  Brothers  of  the  debts  of 
Forbes  &  Fitzpatrick  was  verbal,  yet,  that  afterwards  it  was 
repeated  in  writing  in  sundry  letters  by  the  defendant,  written 
after  he  had  full  knowledge  of  the  character  and  condition  of 
the  assets,  property,  and  business  which  he  had  purchased  from 
Forbes. 

The  court  instructed  the  jury  as  follows :  — 

^^  The  plea  of  the  defendant  alleges,  as  to  the  16,000  note  of 
Forbes  &  Fitzpatrick,  that  its  paym.ent  was  assumed  as  part 
consideration  of  a  purchase  by  him  from  Eugene  A.  Forbes, 
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and  that  said  purchase  was  made  on  fraudulent  misrepresenta- 
tions as  to  the  character  and  value  of  the  things  sold.  If  yon 
believe  this,  and  that  the  defendant  was  thereby  injured,  you 
will  deduct  from  said  note  the  amount  of  his  damages  by  reason 

,  of  such  misrepresentations,  unless  you  shall  find  that  the  de- 
fendant, after  he  had  a  iFuU  knowledge  of  the  misrepresenta- 
tions, continued  to  recognize  his  liability  to  plaintiffs,  and 
promised  to  pay,  after  he  had  acquired  such  knowledge,  in 
which  case  he  will  be  estopped  to  make  such  defence." 

To  this  portion  of  the  charge  an  exception  was  taken,  and 
instructions  of  an  opposite  tenor  asked  to  be  given,  which  were 
refused,  but  which  it  is  not  necessary  to  notice  specially,  as 
they  are  directly  n^atived  by  the  instruction  given,  and  are 
disposed  of  if  that  be  correct.     And  of  its  correctness  we  have 

*  no  doubt.  A  subsequent  promise,  with  full  knowledge  of  the 
facts,  is  certainly  equivalent  to  an  original  promise  made  under 
similar  circumstances ;  and  no  one,  acting  with  full  knowledge, 
can  justly  say  that  he  has  been  deceived  by  false  representa- 
tions.    Volenti  nonfit  injuria. 

We  are  advised  that,  according  to  the  practice  in  Mississippi, 
as  authorized  by  its  statutes  (Code  of  Miss,  of  1880,  sect. 
2434),  which,  by  sects.  914  and  915,  Rev.  Stat.,  are  adopted  as 
the  practice  of  the  Circuit  Court  of  the  United  States  in  that 
district,  the  proceeding  which  resulted  in  the  verdict  sustaining 
the  attachment,  and  the  verdict  and  judgment  on  the  merits  of 
the  cause  of  action  are  separate^  and,  consequently,  may  be 
separately  considered  on  error.  The  judgment  on  the  plea  in 
abatement  is  not  final  in  the  sense  that  it  may  be  reviewed 
before  the  final  determination  of  the  cause ;  but  a  writ  of  error 
upon  the  final  judgment  brings  up  the  whole  record,  and  sub- 
jects to  review  all  the  proceedings  in  the  cause.  As  we  find  no 
error  in  the  personal  judgment  i^ainst  the  defendant,  ascertain- 
ing the  existence  and  amount  of  the  debt  due  from  him,  and 

.  awarding  execution  therefor,  the  same  will  be  affirmed ;  bat 
the  judgment,  overruling  the  pleas  in  abatement  and  sustain- 
ing the  attachment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  set  aside  the  verdict  upon  the  issues  arising 
upon  the  pleas  in  abatement  of  the  writ  of  attachment,  and  to 

grant  a  new  trial  thereof. 

Judgment  accordingly. 
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McGiNTY  V.  Flakkagak. 

The  court  below  instmcted  the  Jary  that  it  wag  the  duty  of  a  sairiTiiig  member 
of  a  firm  to  conrert  its  property  into  money,  collect  debts  due  to  it,  and  first 
apply  them  to  the  payment  of  its  debts  due,  and  that  if  he  mingled  the  goods 
of  the  firm  with  his  own  so  that  they  could  not  be  identified,  he  rendered  his 
own  liable  for  the  firm  debts ;  and  that  the  application  of  the  proceeds  of  the 
goods  to  the  -payment  of  his  indlTidual  debts  was  a  fraud  upon  the  firm  cred- 
itors.   Htid,  that  the  instruction  was  erroneous. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Alfred  B.  Pittman  for  the  plaintifiE  in  error. 
Mr.  Jefferson  Chandler  and  Mr.  WUUam  K.  Jngersoll  for  the 
defendant  in  error. 

Mb.  Justice  Matthews  delivered  the  opinion  of  the  court. 

This  is  an  action  which  arose  in  the  course  of  the  proceedings 
considered  in  Fitzpatrick  y.  Flannagan,  ante^  p.  648.  Edward 
McGinty,  the  plaintiff  in  error,  having  in  that  cause  appeared 
as  a  claimant  of  the  goods  seized  under  the  attachment,  the 
same  was  delivered  by  the  marshal  to  him,  on  his  giving  a 
bond  conditioned,  should  his  claim  not  be  sustained,  to  pay  to 
the  plaintiffs  in  the  attachment  such  damages  as  might  be 
awarded  against  him,  or  to  return  the  goods.  Thereupon,  in 
accordance  with  the  statutory  practice  in  such  cases  in  Missis- 
sippi, an  issue  was  joined  between  the  plaintiffs  in  attachment 
and  him,  to  try  their  respective  titles  to  the  property.  Upon, 
this  issue,  evidence  was  submitted  by  the  parties,  tending  to 
show  substantially  the  same  state  of  facts  as  appears  in  the 
principal  case. 

The  court  refused  to  give  instructions  asked  on  his  behalf, 
and  in  lieu  thereof,  among  others  not  necessary  to  be  consid- 
ered, gave  the  following :  — 

"  2.  It  was  the  duty  of  J.  J.  Fitzpatrick,  as  such  surviving 
partner,  to  sell  and  convert  into  money  the  goods  and  property 
belonging  to  said  firm,  and  to  collect  the  debts  due  the  firm, 
and  first  apply  the  same  to  the  payment  of  the  debts  due  by 
the  firm,  and  not  to  mingle  the  same  with  his  own  goods,  so 
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that  they  could  not  be  identified,  he  being  by  law  created  a 
trustee  for  this  purpose ;  but  if  he  mingled  them  with  other 
goods,  so  that  they  could  not  be  identified,  he  thereby  rendered 
his  own  goods  liable  for  the  debts  of  the  firm,  or  [as  ?]  tboae 
originally  owned  by  the  firm ;  and  if  he  applied  the  proceeds 
of  the  sale  of  such  goods,  either  originally  owned  by  the  firm 
or  those  afterwards  purchased  and  mixed  up  with  them,  so 
that  they  could  not  be  identified,  to  the  payment  of  his  private 
debts,  such  disposition  operated  as  a  fraud  upon  the  rights  of 
the  creditors  of  the  firm  of  which  he  was  surriving  partner,  and 
as  to  him  rendered  the  sale  void." 

■ 

There  was  a  verdict  and  judgment  for  the  plaintiffs  in  the  at- 
tachment, which  are  broqght  into  review  by  this  writ  of  error. 

The  charge  above  quoted  goes  further  than  that  which  was 
considered  and  adjudged  to  be  erroneous  in  the  principal  case. 
For  here  the  jury  were  instructed  that  it  was  a  fraud  upon 
partnership  creditors  to  apply  to  the  payment  of  individual 
debts  goods  belonging  to  the  surviving  partner,  which  never 
belonged  to  the  partnership,  but  were  his  own  individual  prop- 
erty, merely  because  they  had  been  mingled  with  the  stock 
formerly  belonging  to  the  firm.  This  is  an  eiTor,  in  any  view 
that  can  be  taken  of  the  rights  of  the  parties.  Even  on  the 
supposition  that  the  partnership  stock  was  held  under  an  ex- 
press and  positive  trust  for  partnership  creditors,  equity  would 
give  the  latter  only  so  much  of  the  fund  as  represented  the 
partnership  property,  and  would  divide  it  as  to  values  between 
the  parties  beneficially  interested,  even  although  the  specific 
goods  might  not  be  separable. 

This  being  so,  it  could  hardly  be  charged,  as  a  matter  of 
law,  that  an  appropriation  of  the  mingled  stock  to  the  extent 
of  a  value  no  greater  than  would  be  allowed  in  equity  to  in- 
dividual creditors,  in  marshalling  the  assets  for  distribution 
between  them  and  the  creditors  of  the  partnership,  amounted 
to  a  fraud  upon  the  latter. 

For  this,  as  well  as  for  reasons  stated  in  the  opinion  in  the 
former  case  between  the  original  parties,  we  hold  this  instruc- 
tion to  be  erroneous. 

Judgment  reversed^  and  cause  remanded  mth  instruotiom  to 
grant  a  new  trial. 
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Chickahikg  v.  Cabpenteb. 

1.  Wherj  the  amount  itiToWed  is  luffldent,  the  citizen  of  a  State  other  than 

Michigan,  who  holds  honds  of  a  municipal  corporation  in  Michigan,  may, 
in  the  proper  Circuit  Court  of  the  United  States,  maintain  an  action  against 
it  on  thetn,  or  on  tlie  coupons  thereto  attached,  although  each  is  pajable  to 
a  citizen  of  the  State  or  bearer,  or  to  bearer. 

2.  By  the  terms  of  the  act  of  Michigan  of  March  22, 1809,  township  bonds  in  aid 

of  a  railroad  company  are  not  inyalid  because  they  were  issued  after  the 
expiration  of  sixty  days  from  the  date  when  the  rote  in  faror  of  issuing 
them  was  jcast  by  the  electors. 

S.  In  Michigan,  where  the  execution  of  the  instrument  sued  on  is  not  put  in  issue 
by  an  appropriate  plea,  rerifled  by  affidavit,  proof  thereof  is  not  required. 
The  effect  of  tlie  pleadings  in  this  suit  is  to  raise  the  question  whether  the 
bonds,  if  issued  after  such  period  of  sixty  days,  are  valid. 

4.  Such  bonds  may  be  delivered  to  a  corporation  lawfully  formed  by  the  con- 
solidation of  a  corporation  with  that  to  which  they  were  voted. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

This  was  an  action  by  Carpenter  against  the  township  of 
Chickamingv  Michigan.  The  declaration  alleges  that  under 
an  act  of  the  legislature  of  that  State  of  March  22,  1869,  the 
township,  pursuant  to  a  vote  of  the  electors  thereof,  issued 
certain  bonds  and  coupons  to  the  Chicago  and  Michigan  Lake 
Shore  Railroad  Company,  and  delivered  them  to  the  treasurer 
of  State ;  that  the  latter  delivered  the^i  to  the, company ;  that 
Carpenter  is  the  lawful  holder  of  them  for  value ;  and  that  they 
are  due  and  unpaid. 

The  following  is  a  copy  of  one  of  the  bonds :  — 

Juke  Ist,  1869. 
'^XJnitbd  States  of  Amebica.    State  of  Michigan. 

"  No.  7.]  COUKTY   OF  BBBRIEN,  TOWNSHIP  OF  CHICKAMINO.  [11,000. 

'*  Authorized  by  a  vote  of>the  people  of  the  Township  of 

Chickaming. 

**  Enow  all  men  by  these  presents  that  the  Township  of  Chicka- 
ming hereby  acknowledges  to  owe  and  promises  to  pay  to  the 
Chicago  and  Michigan  Lake  Shore  Railroad  Company,  or  bearer, 
one  thousand  jlollars,  lawful  money  of  the  United  States  of  Amer- 
ica, on  the  iiret  Monday  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-two,  at  the  office  of  the  treas- 
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arer  of  the  ooanty  of  Berrien,  with  interest  at  the  rate  of  ten  pei 
centum  per  annum^  payable  annaally  on  the  first  Monday  of  Febra- 
ary  in  each  year  on  the  surrender  of  the  annexed  coupone  as  they 
severally  become  due. 

^This  bond  is  executed  and  issued  under  the  provisions  of  and  in 
conformity  to  an  act  of  the  Legislature  of  the  State  of  Michigan, 
entitled  '  An  Act  to  enable  any  township,  city,  or  village  to  pledge 
its  aid,  by  loan  or  donation,  to  any  railroad  company  now  chartered 
or  organized,  or  that  may  be  hereafter  organized  nnder  and  by 
virtue  of  the  laws  of  the  State  of  Michigan,  in  the  construction  of 
its  road,'  approved  March  22,  1869. 

'^  In  testimony  whereof  the  supervisor  of  said  townahip  and  the 

township  clerk  thereof  have  signed  their  names  hereto,  as  required 

by  the  act  aforesaid,  and  dated  the  bond  as  authorized  by  the  vote 

of  the  people. 

"Oliver  L.  Newkirk, 

"  Supervisor  of  Chickaming  Totonship. 

**  O.  C.  QiwLETTE,  Township  Olerk,"* 

The  following  is  a  copy  of  a  coupon  attached  to  the  bond :  — 

'*$100.]  [No.  7. 

**  The  Township  of  Chickaming  will' pay  to  the  bearer,  at  the  office 
of  the  treasurer  of  the  county  of  Berrien,  on  the  first  Monday  of  Feb- 
ruary, 1875,  one  hundred  dollars,  interest  due  on  their  bond. 

*' Oliver  L.  Newkirk, 

"  Supervisor  of  TownsAqf, 
**0.  C.  Gillette,  Township  ClerkP 

The  township  pleaded  the  statutory  general  issue,  with  no- 
tice of  certain  special  defences  authorized  by  'the  statute  of 
Michigan. 

There  was  a  verdict  for'Carpenter,  and  judgment  having  been 
rendered  thereon,  the  township  brought  this  writ  of  error. 

The  assignment  of  errors  is  set  out  in  the  opinion  of  the  court. 

Mr.  Edward  Bacon  for  the  plaintiff  in  error. 
Mr.  Mitchell  J.  Smiley  for  the  defendant  in  erxpr. 

Mb.  Chief  Justice  Waxte  delivered  the  opinion  of  the 

court. 

The  assignment  of  errors  in  this  case  presents  the  following 

questions :  — 


Oot.  1882.]  Chickamino  v.  Cabpenter.  665 

1.  Whether  an  action  at  law  can  be  maintained  in  the  Cir- 
cuit Court  of  the  United  States  against  a  municipal  corporation 
of  Michigan  upon  municipal  bonds  or  the  coupons  for  interest 
attached  thereto ; 

2.  Whether  the  Circuit  Court  of  the  United  States  has  juris- 
diction of  a  suit  brought  by  a  citizen  of  a  State  other  than 
Michigan  to  recover  the  amount  due  on  an  obligation  of  a 
municipal  corporation  of  Michigan,  for  the  payment  of  a 
sum  of  money  to  a  corporation  of  Michigan  or  bearer,  or  to 
bearer ; 

8.  Whether  the  obligations  and  coupons  sued  on  in  this  case 
could  be  introduced  in  evidence  under  the  pleadings,  without 
proof  that  the  person  who  signed  them  as  township  clerk  actu- 
aUy  held .  that  office  at  the  time  his  signature  was  affixed  and 
the  obligations  were  delivered ;  and, 

4.  Whether,  since  the  obligations  were  not  delivered  to  the 
corporation  to  which  they  were  voted  by  the  township^  but  to 
a  corporation  created  by  the  consolidation  of  that  corporation 
with  another,  they  are  valid. 

1.  As  to  the  right  to  sue  a  municipal  corporation  of  Michi- 
gan in  the  courts  of  the  United  States  on  an  obligation  for  the 
payment  of  money. 

If  we  understand  correctly  the  cases  in  the  courts  of  Michi- 
gan to  which  our  attention  has  been  directed,  they  decide  no 
more  than  that  in  the  courts  of  the  State  the  remedy  for  the' 
recovery  of  money  from  a  municipal  corporation  on  a  liquidated 
demand  is  by  mandamus  against  the  proper  officer,  to  require 
him  to  do  his  duty  under  the  law  with  respect  to  the  discharge 
of  the  obligation  which  has  been  entered  into,  and  that  for 
such  purposes,  in  that  jurisdiction,  an  independent  judgment  in 
an  action  at  law  against  the  corporation  is  not  necessary. 
There  is  no  l$iw  of  the  State  prohibiting  such  a  suit.  All  that 
has  been  determined  is  that,  in  the  courts  of  the  State,  a  judg- 
ment is  not  necessary  to  lay  the  foundation  for  a  writ  of  maf^ 
damns  to  require  the  officer  to  do  his  duty. 

In  the  courts  of  the  United  States,  however,  a  mandamus 
can  only  be  granted  in  aid  of  an  existing  jurisdiction,  and  in 
this  class  of  cases  a  judgment  against  the  corporation  is  an 
essential  prerequisite  to  such  a  writ,  although  in  the  courts  of 
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the  State  it  is  not.  This  whole  subject  was  fully  considered  at 
the  last  term  in  Davenport  v.  County  of  Dodge^  105  U.  S.  287, 
where  the  other  cases  establishing  the  rale  are  cited. 

2.  As  to  the  jurisdiction  of  the  courts  of  the  United  States 
in  a  suit  by  the  assignee  of  bsl  obligation  of  a  municipal  corpo- 
ration of  a  State  payable  to  a  citizen  of  the  same  State  or 
bearer,  or  to  bearer. 

This  question  was  decided  at  the  present  term  in  Thampsim 
y.  Perriney  ante^  p.  589.  The  act  of  March  8, 1875,  c.  187, 
which  provides,  sect.  1,  that  the  District  and  Circuit  Courts 
of  the  United  States  shall  not  *^  have  cognizance  of  any  suit 
founded  on  a  contract  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  thereon  if 
no  assignment  had  been  made,  except  in  cases  of  promissory 
note's  negotiable  by  the  law  merchant  and  bills  of  exchange," 
is  certainly  not  a  limitation  on  the  Judiciary  Act  of  Sept.  24, 
1789,  c.  20,  which  provided,  sect.  11,  that  the  same  courts 
should  not  ^'have  cognizance  of  any  suit  to  recover  the  oon- 
tents  of  any  promissory  note  or  other  chose  in  action  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents,  if  no  assignment  had 
been  made,  except  in  cases  of  foreign  bills  of  exchange.*' 
Under  the  act  of  1789  it  was  always  held  that  an  obligation 
payable  to  bearer,  or  to  an  individual  or  bearer,  did  not  come 
within  the  prohibition  of  suits  by  assignees.  Bank  of  Ken-- 
tucky  V.  WUter,  2  Pet.  818 ;  Bushnell  v.  Kennedy,  9  Wall.  887; 
City  of  Lexington  v.  BiUler,  14  id.  282. 

3.  As  to  the  necessity  for  proving  that  the  township  clerk 
whose  signature  appears  on  the  bonds  and  coupons  was  in  fact 
township  clerk  when  he  affixed  his  signature. 

The  name  of  the  person  who  signed  the  bonds  as  clerk  is 
O.  C.  Gillett.  That  O.  C.  Gillett  signed  the  bonds  was  ad- 
mitted, but  it  was  denied  under  oath  that  he  was  clerk  of  the 
township  prior  to  the  end  of  the  summer  of  1869,  which  was 
more  than  sixty  days  after  the  bonds  were  voted  by  the  town. 
The  statutes  of  Michigan  and  the  rules  of  the  Circuit  Court  in 
force  when  this  cause  was  tried  provided  that  upon  the  plea  of 
the  general  issue  in  an  action  upon  any  written  instrument, 
under  seal  or  without  seal,  the  plaintifiE  should  not  be  put  to  the 
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proof  of  the  execution  of  the  instrument  or  the  handwriting  of 
the  defendant  unless  the  plea  was  verified  by  affidavit.  In  this 
case  the  suit  was  on  a  written  instrument,  and  the  plea  was  the 
general  issue.  This  plea,  however,  was  not  verified  in  broad 
terms ;  but  an  affidavit  was  filed  to  the  effect,  argumentatiyely, 
that  the  township  clerk,  whose  signature  was  necessary  under 
the  law  to  the  due  execution  of  the  bonds,  could  not  have 
signed  them  before  the  end  of  the  summer  of  1869,  because  he 
was  not  clerk  until  after  that  time.  The  law,  under  which  the 
bonds  wcl  .  ^asued,  provided  that  if  any  township  voted  the  aid 
to  railroads,  which  was  authorized,  it  ^^  shall,  within  sixty  days 
after  the  question  of  aid  is  determined  by  a  vote  of  the  electors, 
•  •  .  issue  its  coupon  bonds  for  the  amount  so  determined  to 
be  granted.'' 

The  effect  of  the  affidavit  was  to  raise  the  question  whether 
the  bonds  were  valid  if  issued  after  the  sixty  days.  The  affirm- 
ative of  showing  that  they  were  issued  within  the  sixty  days 
was  probably  put  by  the  pleadings  on  the  plaintiff.  This  show- 
ing he  did  not  make.  Consequently  the  objection  to  the  ad- 
missibility of  the  bonds  resolved  itself  into  the  question  of 
their  validity,  issued  as  they  were  after  the  time. 

We  see  nothing  in  the  statutes  which  takes  away  from  the 
township  authorities  the  right  to  execute  and  deliver  bonds,  if 
for  any  reason  it  is  not  done  within  the  time  named.  The 
word  ^^  shall "  as  used  in  the  statute  undoubtedly  gives  the 
township  officers  the  whole  of  the  sixty  days  to  get  the  bonds 
out,  but  it  certainly  does  not  imply  that  if  they  fail  to  do  it 
voluntarily  within  the  time  they  cannot  be  compelled  to  do  so 
afterwards.  And  if  they  can  be  compelled  to  do  so,  it  neces- 
sarily follows  that  they  should  do  it  voluntarily.  We  have 
not  been  referred  to  any  decisions  by  the  courts  of  Michigan  to 
the  contrary,  and  construing  the  statute  for  ourselves,  we  think 
tl;iat  valid  bonds  may  be  issued  after  the  time.  This  being  so, 
the  antedating  does  not  invalidate  the  bonds.  In  this  suit  iio 
attempt  is  made  to  recover  for  interest  accruing  before  actual 
delivery. 

4.  As  to  the  issue  to  the  consolidated  company. 
This  precise  question  was  before  us  at  the  last  term  in  New 
Buffalo  V.  Iron  Company^  105  U.  S.  73,  and  decided  adversely 
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to  the  claim  of  the  plaintiff  in  error.     We  see  no  reason 

for  reconsidering  that  case,  and  this  cannot  be  distinguished 

from  it. 

Judgmefd  qfirmetL 


County  of  Kankakee  v.  JStna  Life  Insxtbancb 

Company. 

1.  The  charter  of  the  Kankakee  and  niinoia  Rirer  Railroad  Companj  doei  not 

limit  the  operation  and  effect  of  the  general  laws  of  Illinoif,  which  confer 
power  upon  counties  to  subecribe  for  stock  in  railroad  companies  and  issue 
bonds  in  payment  therefor. 

2.  The  county  of  Kankakee,  in  that  State,  having  been  organized  under  the  act 

of  April  1, 1861,  to  provide  for  township  organization,  it  was  the  duty  of  its 
board  of  supervisors  to  discharge  the  duties  enjoined  by  the  general  laws 
upon  the  county  courts  in  those  counties  which  did  not  adopt  that  organi> 
zation. 
8.  The  bonds  issued  by  that  board  to  pay  for  the  subscription  to  the  stock  of 
that  company  are  valid  obligations  of  the  .county. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Francis  H.  Kales  for  the  plaintiff  in  error. 
Mr.   0.  J.  Bailey  and  Mr.  James  S,  Sedgwick  lor  the  de- 
fendant in  error. 

Mb.  Justice  Matthews  delivered  the  opinion  of  tiie 
court. 

The  judgment  sought  to  be  reviewed  by  this  writ  of  error 
was  rendered  upon  coupons  attached  to  municipal  bonds  pur- 
porting to  be  issued  by  the  plaintiff  in  error.  The  cause  was 
tried  by  the  court  without  the  intervention  of  a  jury,  and  the 
facts  appear  in  a  bill  of  exceptions.  Each  bond  of  the  issue 
bears  date  Sept.  20,  1870,  and  contains  a  recital  that  it  '^is 
issued  under  and  pursuant  to  orders  of  the  board  of  supervisors 
of  Kankakee  County,  Illinois,  for  subscription  to  the  capital 
stock  of  the  Kankakee  and  Illinois  River  Railroad  Company,  as 
authorized  by  virtue  of  the  laws  of  the  State  of  Illinois  autho^ 
izing  cities  and  counties  to  subscribe  capital  stock  to  aid  and 
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construct  railroads ;  also  in  accordance  with  the  proyisions  of 
an  act  of  said  State  of  Illinois  entitled  *  An  Act  to  fund  and 
provide  for  paying  the  railroad  debt  of  counties,  townships, 
cities,  and  towns,'  in  force  April  16,  A.  D.  1869.'^ 

The  bonds  were  sealed  with  the  county  seal,  signed  by  the 
chairman  of  the  board  of  snpernsors,  and  countersigned  by 
the  clerk  of  the  county  court,  under  the  order  of  the  board  of 
supervisors  of  the  county,  Sept.  20, 1870. 

The  defendant  in  error  is  a  bona  fide  holder  for  value, 
having  purchased  them  before  their  maturity  in  the  open 
market  and  without  notice  of  any  defence. 

The  defence  made,  however,  and  overruled  in  the  court 
below,  is  matter  of  law,  and  alleges  that  the  bonds  are  void, 
in  whosesoever  hands,  first,  because  the  county  had  no  power 
under  the  law  to  issue  them  at  all,  and,  second,  because  they 
were  issued  by  the  board  of  supervisors  of  the  county,  who 
were  not  the  representatives  of  the  county  empowered  to 
bind  it. 

Section  16  of  the  charter  of  the  Kankakee  and  Illinois  River 
Railroad  Company,  in  force  April  15,  1869,  provides  that  *^  to 
further  aid  in  the  construction  of  said  railroad,  townships, 
corporate  towns,  and  cities  on  or  along  the  line  of  said  railroad 
may  subscribe  to  the  capital  stock  of  said  company  in  sums 
not  exceeding  one  hundred  thousand  dollars  respectively,  "  if 
such  subscription  shall  have  been  authorized  by  a  majority  of 
the  legal  voters  at  an  election  called  and  held  for  that  purpose. 
In  that  event,  bonds  of  such  township,  corporate  town,  or  city 
shall  be  issued  in  payment  thereof  to  the  railroad  company. 
Sect.  17  of  the  same  act  declares  that  "nothing  herein  con- 
tained shall  prevent  counties  and  cities  from  taking  and  voting 
for  subscriptions  in  the  stock  of  said  company,  under  the  gen- 
eral laws  of  this  State.*' 

The  general  laws  referred  to  include  "  An  Act  supplemental 
to  an  act  entitled  '  An  Act  to  provide  for  a  general  system  of 
railroad  incorporations,'"  which  took  effect  Nov.  6,  1849. 
Laws  of  1849,  2d  Sess.  p.  88.  That  act  authorizes  every  county 
to  subscribe  for  stock  in  any  railroad  company,  already  or 
thereafter  to  be  organized  or  incorporated,  under  any  law  of 
the  State,  to  the  extent  of  $100,000,  and,  for  the  payment  of 
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the  same,  expressly  empowers  the  judges  of  the  County  Court 
to  borrow  money,  at  a  rate  of  interest  not  exceeding  ten  per 
cent  per  annum,  and  to  pledge  the  faith  of  the  county  for  the 
annual  payment  of  the  interest  and  the  ultimate  redemption  of 
the  principal,  or,  if  they  shall  deem  it  most  advisable,  they  are 
authorized  to  pay  for  such  subscription  in  bonds  of  the  county, 
bearing  interest  not  exceeding  the  rate  aforesaid ;  and  the  rail- 
road company  is  also  authorized,  by  a  separate  section  of  the 
act,  to,  receive  such  bonds  in  payment  of  such  subscriptions. 

The  contention  now  is  on  the  part  of  the  plaintifE  in  error, 
that  the  language  quoted  from  the  seventeenth  section  of  the 
charter  of  the  Kankakee  and  Illinois  River  Railroad  Company  is 
a  reservation  merely  of  the  power  given  by  the  general  laws  of 
the  State  to  counties  to  subscribe  for  stock ;  and  as  the  power 
to  issue  bonds  in  payment  therefor  is  a  distinct  power,  it  is  not 
included  in  the  reservation,  and  therefore  ceased  to  exist  on 
the  passage  of  the  act,  so  far  as  the  present  transaction  is  con- 
cerned. 

But  the  obvious  meaning  of  the  clause  relied  on  to  accom- 
plish that  result  is  merely  that  the  general  laws  of  the  State 
authorizing  counties  to  subscribe  for  stock  in  that  railroad 
company  shall  remain  unaffected  by  the  charter,  which  con- 
ferred similar  power  on  townships,  corporate  towns,  and  cities 
on  the  line  of  the  road,  and  not  in  any  manner  to  limit  the  op- 
eration and  application  of  those  general  laws  upon  the  subject 
The  very  purpose  of  the  proviso  seems  to  us  to  have  been  to 
exclude  the  very  conclusion  now  sought  to  be  drawn  from  it. 

Indeed,  if  the  argument  be  good  for  anything  at  all,  it  re- 
sults that,  under  the  operation  of  this  reservation,  the  naked 
power  to  subscribe  for  stock  remains  in  the  counties,  without 
any  authority,  and  therefore  without  any  obligation,  to  pay  for 
it ;  for  if  the  power  to  issue  bonds  is  taken  away,  so  also  is  the 
power  to  pledge  the  faith  of  the  county  for  the  annual  pay- 
ment of  the  interest  and  the  ultimate  redemption  of  the  princi- 
pal, —  a  pledge  which  means,  of  course,  that  payment  shall  be 
made  out  of  the  revenues  of  the  county  derived  from  taxation. 

As  such  a  construction  of  law  confesses  its  own  absurdity,  it 
is  not  necessary  to  make  any  formal  refutation  of  it. 

It  is  further  contended  on  the  part  of  the  plaintiff  in  error, 
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that  if,  at  the  date  of  these  bonds,  Kankakee  County  had 
corporate  power  to  execute  and  issae  them,  it  coald  only  be 
done  by  the  county  court  according  to  the  terms  of  the  statute 
conferring  that  power.  Such,  in  fact,  is  the  language  of  the 
general  law  of  1849,  from  which  the  power  is  derived. 

But  the  county  of  Kankakee,  it  is  admitted,  was  organized 
under  the  act  of  April  1,  1851,  to  provide  for  township  organi- 
zation. Laws  of  1851,  p.  85.  Under  that  mode  of  organiza- 
tion the  corporate  powers  of  counties,  otherwise  exercised  by 
the  judges  of  the  county  court,  are  devolyed  upon  a  board  of 
supervisors,  such  as,  in  the  present  instance,  executed  and 
issued  the  bonds  in  question.  Art.  15,  sect.  4,  of  that  act 
declares  that  *'  the  powers  of  a  county  as  a  body  politic  can 
only  be  exercised  by  the  board  of  supervisors  thereof,  or  in 
pursuance  of  a  resolution  by  them  adopted."  And  art.  16, 
sect.  4,  provides  that  **  the  board  of  supervisors  of  each  county 
in  this  State  shall  have  power,  at  their  annual  meetings,  or  at 
any  other  meeting,  ...  to  perform  all  other  duties,  not  in- 
consistent with  this  act,  which  may  be  required  of  or  epjoined 
on  them  by  any  law  of  this  State  to  the  county  courts.*' 

In  Green  v.  Wardwell^  17  111.  278,  it  was  said  that  the  board 
of  supervisors  were  the  legal  successors  to  the  county  commis- 
sioners court,  as  had  been  previously  decided  in  The  People  v. 
HiurbeTy  18  111.  554.  In  Prettyman  v.  Supervisors  of  Tazewell 
County^  19  111.  406,  the  very  point  here  raised  was  decided, 
-and  it  was  held  that.under  the  act  of  1851  it  was  the  duty  of  the 
board  of  supervisors  to  act  instead  of  the  county  court  in  call- 
ing an  election  to  vote  on  the  question,  in  making  the  sub- 
scription for  the  stock,  and  in  issuing  county  bonds  in  payment 
therefor.  The  act  of  April  1, 1861,  **  to  reduce  the  act  to  pro- 
vide for  township  organization  and  the  several  acts  amendatory 
thereof  into  one  act  and  to  amend  the  same  "  (Session  Laws  of 
Illinois,  1861,  pp.  216-287),  removes  all  doubt  on  the  subject. 
It  confers  (art.  14,  sect.  6,  8th  clause)  upon  the  board  of  super- 
visors authority  "to  perform  all  other  duties,  not  inconsistent 
with  this  act,  which  may  be  required  of  or  enjoined  on  them  by 
any  law  of  this  State,  or  which  are  enjoined  upon  county  courts^ 
when  holding  terms  for  the  transaction  of  county  business  in  those 
counties  not  adopting  township  organization.^^     This  act  was  in 
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force  when  the  bonds  sued  upon  in  this  case  were  issued,  and 
they  are  governed  by  it.  The  case  of  0-addis  y.  RieUand 
County^  92  111.  119,  relied  upon  by  counsel  for  plaintiff  in  error 
on  this  point,  is  not  inconsistent  with  this  result  in  the  present 
case,  because  that  decision  is  based  on  the  words  of  the  charter 
of  the  railroad  company  conferring  the  authority  to  subscribe 
to  its  capital  stock,  which,  in  the  opinion  of  the  court,  ex- 
pressly limited  the  exercise  of  the  power  to  the  county  court. 
The  same  comment  may  be  made  upon  the  case  of  Supervisors, 
of  Schuyler  County  y.  People^  ex  reL  Rock  Island  ^  Alton  Rail- 
road Co.,  25  111.  181. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  Cir- 
cuit Court  is  accordingly 

Affirmed., 


Haywabd  v.  Andrews. 

1.  The  assignee  of  a  chose  in  action  cannot  proceed  in  equity  to  enforce,  for  hit 

own  use,  the  legal  right  of  his  assignors,  merely  upon  the  ground  that  he 
cannot  maintain  an  action  at  law  in  his  own  name.  So  held,  where  the 
owner  of  letters-patent  assigned  thera,  together  with  all  claims  for  damages 
by  reason  of  the  previous  infringement  of  them,  and  the  assignee  filed  his 
bill  to  recover  such  damages. 

2.  Root  T.  RaUroad  Company,  106  U.  S.  189,  cited  and  approved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Gilbert  M.  Speir^  Jr.,  Mr.  Ephraim  Banning,  and  Mr. 
Thomas  A  Banning  for  the  appellant. 
Mr.  L,  L.  Bond  and  Mr.  E.  A.  West  for  the  appellees. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

This  appeal  brings  into  review  the  decree  dismissing,  on  a 
general  demurrer,  the  amended  bill  of  Hay  ward«  the  complain- 
ant, for  want  of  equity. 

The  case  made  by  the  amended  bill  and  exhibits  is  this: 
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Aaron  H.  Allen  was  the  owner  of  teissued  patent  No.  1126, 
granted  to  him  upon  the  surrender  of  original  patent  No.  12,017, 
dated  Dec.  6,  1854,  for  a  new  and  useful  improvement  in  seats 
for  public  buildings.  It  was  extended  for  seven  years  from 
Dec.  5, 1868,  and  consequently  expired  by  limitation  Dec.  4, 
1875.  By  virtue  of  certain  written  instruments^  set  out  as 
exhibits  to  the  bill,  the  complainants  claimed  to  be  the  sole  and 
exclusive  owner  in  equity  of  all  claims  for  diunages  arising  out 
of,  or  occasioned  by,  infrin<;ements  of  the  reissued  patent, 
committed  after  Sept.  18,  1869,  and  of  all  claims  for  gains 
and  profits,  derived  by  others  by  reason  of  such  infringe- 
ment. 

The  first  of  these  instruments  is  dated  Sept.  18, 1869.  Allen 
thereby  grants  to  J.  W.  Schermei*horn  &  Co.  ^^  the  sole  right 
and  privilege  of  manufacturing  and  selling  school  furniture, 
made  according  to  "  the  reissued  patent,  ^*  for  a  tilting  seat  on 
the  lever  principle,"  subject  to  the  terms  and  conditions  of  an 
indenture  between  the  parties,  which,  however,  is  not  set  out. 
On  April  22, 1881,  John  H.  Piatt,  as  assignee  of  James  W.  Scher- 
merhom,  George  M.  Kendall,  and  George  Hunger,  bankrupts, 
transfers  to  the  complainant  all  the  interest  of  the  bankrupts 
in  the  Allen  patent,  and  all  causes  of  action  arising  to  him,  as 
assignee  of  the  bankrupts,  by  reason  of  his  interest  in  the  said 
patent,  and  especially  his  claim  in  a  certain  suit  then  pending, 
brought  by  Allen  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York  against  the  city  of  New 
York. 

The  second  and  only  other  instrument  of  title  exhibited  is 
an  assignment  from  Allen,  the  patentee,  to  the  complainant, 
dated  March  8, 1880,  whereby  Allen  transfers  to  him  and  to 
his  assigns  all  his  right  and  interest  in  the  suit,  mentioned  in 
the  assignment  from  Piatt,  against  the  city  of  New  York,  ^^  to- 
gether with  all  claims  for  damages  arising  since  the  eighteenth 
day  of  September,  1869,  against  any.  persons,  firms,  or  corpora- 
tions, by  reason  of  infringements  of  letters-patent  of  the  United 
States  for  a  tilting  ^at  supported  on  the  lever  principle,"  being 
the  reissued  patent  specified  in  the  bill.  And  the  complainant 
is  thereby  further  constituted  the  attorney  in  fact  of  Allen, 

irrevocably,  in  his  name,  to  demand  and  recover  all  such  dam- 
voL.  xTi.  is    ■  • 
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ages,  for  his  own  use,  paying  all  expenses,  bat  accounting  for 
thirty  per  cent  of  all  sums  recovered,  to  Allen,  until  the  latter 
shall  have  received  $6,600,  and  no  longer. 

It  is  alleged  in  the  amended  bill  that  in  the  suit  against  the 
city  of  New  York  a  decision  was  reached  sustaining  the  validity 
of  the  patent,  but  no  final  decree  thei*ein  has  been  entered ;  and 
that,  owing  to  the  delays  incident  to  that  litigation,  while  wait- 
ing for  a  decision  upon  the  validity  of  the  patent,  neither  Allen 
nor  the  complainant  has  been  in  a  situation  to  prosecute  other 
infringers,  or  sooner  to  file  this  bill. 

It  is  also  alleged  in  the. amended  bill  that  the  defendants 
have  infringed  the  said  letters-patent  since  Sept.  18, 1869,  and 
until  the  expiration  thereof,  and  in  violation  thereof  *^have 
manufactured,  sold,  and  used  the  said  invention  for  improve- 
ments in  seats  for  public  buildings,  patented  as  aforesaid, 
whereby  great  injury  resulted  to  your  orator,  and  great  gains 
and  profits  accrued  to  the  said  defendants,''  for  which,  accord- 
ingly, an  account  is  prayed,  and  a  decree  for  the  amount 
thereof  and  for  damages. 

The  original  bill  was  filed  Dec.  1, 1881,  Allen  being  a  co- 
complainant,  and  the  amended  bill  May  26, 1882,  the  original 
bill  having  been  dismissed  as  to  him. 

It  is  manifest  that  the  right  claimed  by  the  complainant 
receives  no  support  from  any  title  derived  from  Allen  through 
J.  W.  Schermerhorn  &  Co.,  for  the  right  of  the  latter  under 
the  instrument  of  Sept.  18, 1869,  was  that  of  mere  licensees. 
They  could  maintain  no  action  for  damages  or  profits  against 
infringers,  for  they  had  no  interest  in  the  patent,  nor  was  there 
any  assignment  to  them  of  any  right  of  action  accrued  or  to 
accrue  to  Allen.  In  addition  to  this,  the  license  itself  only 
extended  to  the  manufacture  and  sale  of  school  furniture,  and 
there  is  no  allegation  in  the  amended  bill  that  the  defendants 
bad  infringed  the  patent  in  that  respect.  That  branch,  there- 
fore, of  the  complainant's  bill  is  removed  from  the  case,  and 
he  is  relieved  from  the  embarrassment  which,  it  is  alleged  in 
argument,  is  occasioned  by  the  uncertainty  produced  by  alter- 
native and  inconsistent  titles,  and  which  is  made  one  of  the 
grounds  for  claiming. the  right  to  resort  to  equity. 

The  case,  then,  is  left  to  stand  upon  the  right  derived  onder 
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the  contract  between  Allen  and  the  complainant  of  March  8, 
1880,  and  the  single  question  remains,  whether  the  assignee  of 
a  chose  in  action  may  proceed  by  bill  in  equity  to  enforce  for 
his  own  use  the  legal  right  of  bis  assignor,  merely  because  he 
cannot  sue  at  law  in  his  own  name. 

It  is  admitted  that,  according  to  the  rule  declared  and  estab* 
lished  in  Boot  v.  BaUway  Company^  105  U.  S.  189,  the  patentee 
could  not,  in  his  own  name  and  right,  maintain  the  present 
suit,  and  thd;  original  bill  was  accordingly  dismissed  as  to  him. 
To  permit  the  appellant  to  proceed  in  equity,  upon  the  mere 
ground  of  the  assignment  to  him,  would  be  substantially  to 
abrogate  that  rule.  The  principle  was  Btated  to  bd  that  the 
relief  granted  to  a  patentee  in  equity,  by  the  recovery  of  profits 
and  damages  against  an  infringer,  was  *^  incidental  to  some 
other  equity,  the  right  to  enforce  which  secures  to  the  patentee 
his  standing  in  court;"  that  *Hhe  most  general  ground  for 
equitable  interposition  is  to  insure  to  the  patentee  the  enjoy- 
ment of  his  specific  right  by  injunction  against  a  continuance 
of  the  infringement ;  but  that  grounds  of  equitable  relief  may 
arise  other  than  by  way  of  injunction  ;  *'  and  among  these,  by 
way  of  illustration,  was  n^entioned  that  ^^  where  the  title  of  the 
complainant  is  equitable  merely ;  *'  but  it  is  the  obvious  mean- 
ing of  the  passage  to  limit  the  exception  to  cases  where  the 
purpose  and  necessity  of  the  resort  to  a  Court  of  Chancery  are 
to  enforce  the  peculiar  equity  personal  to  the  complainant,  and 
not  merely  the  legal  right  of  which  he  is  the  beneficial  owner. 
If  the  assignee  of  the  chose  in  action  is  unable  to  assert  in  a 
court  of  law  the  legal  right  of  the  assignor,  which  in  equity  is 
vested  in  him,  then  the  jurisdiction  of  a  Court  of  Chancery  may 
be  invoked,  because  it  is  the  proper  forum  for  the  enforcement 
of  equitable  interests,  and  because  there  is  no  adequate  remedy  * 
at  law ;  but  when,  on  the  other  hand,  the  equitable  title  is  not 
involved  in  the  litigation,  and  the  remedy  is  sought  merely  for 
the  purpose  of  enforcing  the  legal  right  of  his  assignor,  there  is 
no  ground  for  an  appeal  to  equity,  because  by  an  action  at  law 
in  the  name  of  the  assignor  the  disputed  right  may  be  perfectly 
vindicated,  and  tKe  wrong  done  by  the  denial  of  it  fully  re- 
dressed. To  hold  otherwise  would  be  to  enlarge  the  jurisdic- 
tion of  courts  of  equity  to  an  extent  the  limits  of  which  could 
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not  be  recc^ized,  and  that  in  cases  where  the  only  matters  in 
controversy  would  be  purely  legal  rights* 

In  opposition  to  this  view,  a  passage  from  Story,  Eq.  Jar., 
sect.  1057  a,  is  cited  and  relied  on  in  argument,  in  which  that 
learned  author,  after  stating  that  it  had  been  ^^  recently  held 
that  the  assignee  of  a  debt,  not  in  itself  negotiable,  13  not 
entitled  to  sue  the  debtor  for  it  in  equity,  unless  some  cir- 
cumstances intervened  which  show  that  his  remedy  at  law  is, 
or  may  be,  obstructed  by  the  assignor,''  adds,  that  ^  this  doc- 
trine is  apparently  new,  at  least,  in  the  broad  extent  in  which 
it  is  laid  down,  and  .does  not  seem  to  have  been  generally 
adopted  in  America.  On  the  contrary,  the  more  general  prin* 
ciple  established  in  this  country  seems  to  be,  that  wherever  an 
assignee  has  an  equitable  right  or  interest  in  a  debt  or  other 
property  (as  the  assignee  of  a  debt  certainly  has),  then  a  court 
of  equity  is  the  proper  forum  to  enforce  it ;  and  he  is  not  to  be 
driven  to  any  circuity  by  instituting  a  suit  at  law  in  the  name 
of  the  person  who  is  possessed  of  the  legal  title.''  In  the  next 
paragraph,  however,  it  is  admitted  that,  ^^  if  the  assignment  be 
of  a  contract  involving  the  consideration  and  ascertainment  of 
unliquidated  damages,  as  in  case  of  the  assignment  of  a  policy 
of  insurance,  then,  unless  some  obstruction  exists  to  the  remedy 
at  law,  it  would  seem  that  a  court  of  equity  ought  not,  or  might 
not,  interfere  to  grant  relief ;  for  the  facts  and  the  damages 
are  properly  matters  for  a  jury  to  ascertain  and  decide.  Bat 
the  same  objection  would  not  lie  to  an  assignment  of  a  bond  or 
other  security  for  a  fixed  sum." 

The  doctrine  referred  to  in  this  passage,  as  ^^  apparently 
new,"  is  that  stated  by  yice-Chancellor  Shadwell,  in  Sammand 
Y.  Mesiengerj  9  Sim.  827,  882,  where  he  said :  ^*  If  this  case 
were  stripped  of  all  special  circumstances,  it  would  be  simply 
a  bill  filed  by  a  plaintiff,  who  had  obtained  from  Certain  persons 
to  whom  a  debt  was  due,  a  right  to  sue  in  their  name  for  the 
debt.  It  is  quite  new  to  me,  that,  in  such  a  simple  case  as  Ihat, 
this  court  allows,  in  the  first  instance,  a  bill  to  be  filed  against 
the  debtor  by  the  person  who  has  become  the  assignee  of  the 
debt.  I  admit  that  if  special  circumstances  are  stated,  and  it 
is  represented  that  notwithstanding  the  right  which  the  party 
has  obtained  to  sue  in  the  name  of  the  creditor,  the  creditor 
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will  interfere  and  prevent  the  exercise  of  that  right,  this  court 
will  interpose  for  the  purpose  of  preventing  that  species  of 
wrong  being  done ;  and  if  the  creditor  will  not  allow  the 
matter  to  be  tried  at  law  in  his  name,  this  court  has  a  juris- 
diction in  the  first  instance  to  compel  the  debtor  to  pay  the 
debt  to  the  plaintiff,  especially  in  a  case  where  the  act  done 
by  the  creditor  is  done  in  collusion  with  the  debtor.  If  bills 
of  this  kind  were  allowable,  it  is  obvious  they  would  be  pretty 
frequent ;  Imt  I  never  remember  any  instance  of  such  a  bill  as 
this  being  filed,  unaccompanied  by  special  circumstances." 

And,  accordingly,  the  Supreme  Judicial  Court  of  Massachu- 
setts, in  Walker  v.  Brooks^  125  Mass.  241,  held,  that  *^  a  court 
of  equity  will  not  entertain  a  bill  by  the  assignee  of  a  strictly 
legal  right,  merely  upon  the  ground  that  he  cannot  bring  an 
action  at  law  in  his  own  name,  nor  unless  it  appears  that  the 
assignor  prohibits  and  prevents  such  an  action  from  being 
brought  in  his  name,  or  that  an  action  so  brought  would  not 
afford  the  assignee  an  adequate  remedy."  And  Gray,  C.  J., 
delivering  its  opinion  in  that  case,  referr^lg  to  the  passage 
from  Story  to  the  contrary,  said:  *^But  the  adjudged  cases, 
including  those  cited  by  the  learned  commentator,  upon  being 
examined,  fail  to  support  his  position,  and  show  that  the 
doctrine  of  Hammond  v.  Messenger  is  amply  sustained  by 
earlier  authorities  in  England  and  in  this  country."  This 
conclusion  he  then  verifies  by  a  review  of  the  cases  from  the 
time  of  Lord  Chancellor  King,  whose  decision  in  Dhegetoft  v. 
London  Asiurance  Co,^  Mos.  83,  was  affirmed  in  the  House 
of  Lords;  4  Bro.  P.  C.  (2d  ed.)  436;  followed  by  Lord 
Hardwicke,  in  Motteux  v.  London  Assurance  Co.^  1  Atk.  645 ; 
and  Lord  Loughborough,  in  Cator  v.  Burhe^  1  Bro.  Ch.  434, 
to  Vice-Chancellor  Knight  Bruce,  in  Rose  v.  Clarke^  1  You.' 
&  Col.  C.  C.  584 ;  and  in  this  country  from  Carter  v.  United 
Insurance  (7o.,  1  Johns^N.  Y.)  Ch.  463,  by  Chancellor  Kent; 
and  OnJtario  Bank  v.  Mumford,  2  Barb.  (N.  Y.)  Ch.  596,  615, 
by  Chancellor  Walworth ;  including  several  others  in  various 
States.  He  then  points  out  that  in  Riddle  v.  Mandeville^ 
6  Cranch,  322,  thfi  principal  case  cited  by  Mr.  Justice  Story  in 
support  of  his  statement,  a  bill  in  equity  by  an  indorsee  of  a 
promitoory  note  against  a  remote  indorser  was  sustained  by  this 
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court,  apon  the  ground  that  in  Virginia,  the  law  of  which 
governed  the  case,  no  remedy  at  law  could  be  had  againat  him, 
except  by  the  circuitous  course  of  successive  actions  by  each 
indorsee  against  his  immediate  indorser,  and  that,  in  that  par- 
ticular case,  the  intermediate  party  was  insolvent ;  and  that 
Mr.  Chief  Justice  Marshall,  who  delivered  the  opibion  in  that 
case,  did  not  consider  it  as  establishing  the  general  proposition 
for  which  it  was  cited,  was  manifest  from  his  opinion  in  the 
later  case  of  Lenox  v.  Moberts^  2  Wheat.  878,  in  which  the 
assignee  of  all  the  property  of  a  banking  corporation  was 
allowed  to  maintain  a  bill  in  equity  in  his  own  name  upon  a 
promissory  note  which  had  not  been  formally  indorsed  to 
him,  for  the  reason  that,  ^as  the  act  of  incorporation  had 
expired,  no  action  could  be  maintained  at  law  by  the  bank 
itself." 

The  same  doctrine  had  received  a  pointed  application  by 
this  court  in  the  case  of  Thompson  v.  Railroad  Companies^ 
6  Wall.  134.  That  case  was  commenced  in  the  State  court  in 
Ohio,  by  the  parties  in  interest,  in  their  own  name,  although 
only  beneficially  entitled,  in  accordance  with  the  code  of  the 
State.  It  was  removed  into  the  Circuit  Court,  where  the 
plainti£Es  filed  a  bill  in  equity,  because  their  title  was  equitable 
merely.  A  decree  in  their  favor,  on  appeal,  was  reversed  by 
this  court.  Mr.  Justice  Davis  remarking,  in  the  opinion,  that 
*^this  case  does  not  present  a  single  element  for  equitable 
jurisdiction  and  relief,"  and  added :  ^*  The  absence  of  a  plain 
and  adequate  remedy  at  law  is  the  only  test  of  equity  juris- 
diction, and  it  is  manifest  that  a  resort  to  a  Court  of  Chancery 
was  not  necessary,  in  order  to  enable  the  railroad  companies  to 
collect  their  debt." 

That  decision  has  been  cited  with  approval  in  the  subse- 
quent cases  of  Walker  v,  Dreville^  12  Wall.  440 ;  Van  Norden 
V.  Morton^  99  U.  S.  878;  and  SuH  y.  HoUingsworth,  100 
id.  100. 

In  the  present  case,  the  complainant  had  a  plain  and  ade- 
quate remedy  at  law  by  an  action  in  the  name  of  Allen,  whose 
willingness  to  permit  his  name  to  be  so  used,  in  accordance 
with  his  agreement  to  that  effect,  is  manifest,  from  the  fact 
that  in  the  original  bill  he  was  named  as  one  of  the  complain- 
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ants.    There  was,  therefore,  no  error  committed  by  the  circuit 

court  in  dismissing  the  amended  bill  for  want  of  jurisdiction 

in  equity. 

Decree  affirmed. 


Gay  v.  Parpabt. 

1.  When  a  partf  ofFen  in  evidence  an  instrument  concerning  real  estate  which 
has  been  acknowledged  or  proved  so  as  to  be>  admitted  to  record,  and  read 
in  evidence^  the  burden  of  proof  is  on  the  party  denying  its  execution.  The 
fact  that  a  person  whose  name  is  signed  as  a  subscribing  witness  is  alive 
and  is  not  called  to  teetify,  leaves  a  strong  inference  that  its  execution  can- 
not be  disproved. 

2  A  woman  married  a  man  by  whom  she  became  the  mother  of  two  children. 

She  subsequently  discovered  that  he  had  a  wife  living  from  whom  he  had 

'not  been  divorced.    He  then  made  to  her  an  assignment  of  a  mortgage. 

Held,  that  the  assignment  was  a  meritorious  act  and  not  impeachable  for 

immorality  of  consideration. 

5.  The  difference  between  a  judgment  and  writ  of  partition  at  common  law,  and 

a  partition  by  decree  in  chancery  as  it  affects  the  title,  is,  that  the  former 
operates  by  way  of  delivery  of  possession  and  estoppel,  while  in  the  latter 
the  transfer  of  title  can  be  effected  only  by  tlie  execution  of  conveyances 
between  the  parties,  which  may  be  decreed  by  the  court  and  compelled  by 
attachment. ' 
4.  Some  of  the  States  confer  upon  their  Chancery  Courts  authority  to  make  such 
a  conveyance  by  a  master  commissioner,  or  they  provide  that  the  decree  itself 
shall  operate  as  such  conveyance  and  vest  the  title  in  the  parties  to  whom 
the  premises  I)ave  been  severally  allotted ;  but  where,  in  a  suit  in  equity  for 
partition,  no  such  authority  or  provision  exists,  the  proceeding,  while  it 
may  be  effectual  as  a  division  and  an  allotment  of  the  property,  does  not 
pass  the  title  thereto. 

6.  Where  a  decree  erroneously  declared  the  nature  of  the  estate  of  each  co- 

tenant,  and  three  days  thereafter  deeds  inter  partes  were  made  which  do  not 
foUow  the  decree,  and  where,  twelve  years  afterwards,  a  bill  in  chancery 
was  brought  to  perfect  the  partition  by  compelling  conveyances  in  accord- 
ance with  the  decree,  the  court  may  inquire  into  the  equities  of  the  parties 
arising  out  of  the  surrounding  circumstances,  and  refuse  to  order  convey- 
ances in  accord  with  the  title  as  found  by  the  former  decree,  when  it  would 
be  inequitable  to  make  such  order. 

6.  If  such  former  decree  was  made  by  consent  of  the  party  against  whom  the 

error  was  committed,  and  who  received  no  valuable  consideration,  and  if  no 
one  is  interested  but  volunteers,  or  those  who  purchased  with  full  notice  of 
the  facts,  no  order  for  conveyances  will  be  made,  but  the  parties  will  be  left 
to  rely  for  their  title  on  those  which  were  interchangeably  made  to  each 
other  in  accordance  with  the  respective  allotments. 

7.  No  person  can  be  an  innocent  purchaser  for  value  under  the  first  decree  who 

was  attorney  for  the  plaintiff,  and- who  purchased  from  him  while  the  suit 
to  enforce  it  was  pending. 
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Appeal  fi*om  the  Circuit  Couii;  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Arthur  W.  Windttt  and  Mr,  Edward  8.  hham  for  the 
appellants. 

Mr.  John  S.  Miller  and  Mr.  Lawrence  Prouctfoot  for  the 
appellee. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

The  issues  raised  by  the  pleadings  in  this  suit  are  so  well 
stated  in  the  opinion  of  the  district  judge,  sitting  in  the  Circuit 
Court  where  the  decree  was  rendered,  that  we  cannot  do  better 
than  to  state  them  in  his  language. 

*^By  the  original  bill  the  complainant,  Elizabeth  Flaglor, 
charged  that  she  was  the  sole  surviving  child  of  Charles  D. 
Flaglor,  deceased  ;  that  one  Augustus  Garrett  died  in  the  city 
of  Chicago  some  time  in  the  year  I8489  seized  of  lot  25,  in 
block  9,  in  the  Fort  Dearbon  addition  to  Chicago,  together 
yfiih  a  large  amount  of  other  real  estate,  leaving  Eliza  Garrett 
his  widow,  and  no  children  nor  descendants  of  a  child  or  chil- 
dren, and  leaving  a  will,  which  was  duly  probated  in  Cook 
County,  whereof  said  widow  Eliza  Gbirrett,  James  Crow,  and 
Thomas  G.  Crow  were  duly  appointed  executoi-s,  in  which  will 
said  Garrett  duly  disposed  of  and  devised  his  estate,  and  among 
other  devisees  in  said  will  was  the  said  Charles  D.  Flaglor; 
that  in  the  year  1851  a  bill  for  partition  was  filed  in  the  Cir- 
cuit Court  of  Cook  County  by  said  Eliza  Garrett,  James  Crow, 
and  Thomas  G.  Crow  against  Letitia  Flaglor,  Frederick  T. 
Flaglor,  and  Charles  D.  Flaglor,  and  Lucy  Louisa  Flaglor  and 
Elizabeth  Flaglor,  children  of  said  Charles  D.,  all  of  whom,  it 
was  alleged,  were  interested  in  said  will;  that  upon  the  an- 
swers of  the  defendants  to  said  bill,  proofs  taken,  and  the  report 
of  commissions,  a  decree  was  entered  that  partition  be  made  of 
the  real  estate  of  which  said  Augustus  Garrett  died  seized, 
among  the  persons  to  whom  the  same  was  devised  by  said  will, 
and  said  lot  25,  in  block  9,  was  allotted  and  set  apart  to  said 
Letitia  Flaglor  during  her  life,  remainder  over  to  said  Charles 
D.  Flaglor  for  his  life,  remainder  in  fee  to  his  children  him 
surviving,  and  on  failure  of  children  him  surviving  the  fee  to 
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said  James  Crow  and  Thomas  G.  Crow ;  that  the  parties  en- 
tered into  possession  of  the  several  parcels  of  real  estate  as  set 
apart  to  them,  and  executed  and  deliyei*ed  to  each  other  inter- 
changeably deeds  of  conveyance  so  as  to  invest  each  of  the  par- 
ties to  said  bill  with  the  title  in  severalty  to  the  portions  of  stiid 
estate  so  set  apart  and  allotted  to  them,  and  also  a  certain  written 
contract  in  regard  to  the  interests  of  the  children  of  said  Charles 
D.  in  the  property  set  ofp  to  said'Letitia  and  Charles  D. 

*^  The  bill  then  alleged  the  death  of  Eiaid  Letitia  and  Charles 
D.  Flaglor,  and  that  complainant  Elizabeth  was  the  sole  sur- 
viving child  of  said  Charles  D.,  and  entitled  as  such  to  an  es- 
tate in  fee  to  the  lands  so  set  ofP  and  allotted  by  said  decree  to 
said  Letitia  and  Charles  D.,  and  prayed  that  said  James  and 
Thomas  G.  Crow,  as  surviving  executors  of  the  will  of  said 
Garrett,  be  required  to  execute  proper  deeds  of  conveyance  of 
the  fee  to  said  lot  25  to  said  complainant  Elizabeth,  and  that 
said  Jessell  and  the  other  tenants  in  possession  account  for  and 
pay  over  to  complainant  the  rents,  issues,  and  profits  of  said  lot 
by  them  received  after  the  death  of  said  Charles. 

^^  The  bill  also  charged  that  said  Charles  D.  Flaglor,  on  or 
about  the  nineteenth  day  of  August,  1857,  made  and  executed 
to  Frederick  T.  Flaglor,  his  father,  a  certain  mortgage  deed  of 
said  lot  25,  to  secure  the  payment  of  the  sum  of  $20,000,  on 
the  first  day  of  November,  1867,  together  with  interest  thereon 
at  the  mte  of  six  per  cent,  per  annum,  payable  annually,  and 
that  said  defendant  Catharine  Reid'was  the  holder  of  said 
mortgage. 

**  Soon  after  filing  the  oiiginal  bill,  the  said  Elizabeth  Flag- 
lor, complainant,  died,  leaving  a  will,  whereby  she  devised  all 
her  estate  to  her  mother,  Lucy  C.  Flaglor,  and  by  order  of 
court  said  Lucy  C,  who  has  since  intermarried  with  one  Gay,, 
was  made  complainant,  and  the  suit  has  since  proceeded  in  her 
name.  James  and  Thomas  G.  Crow  were  served  with  process, 
but  made  no  defence.  Jessell  appeared  and  answered.  Catharine 
Reid,  being  a  non-resident,  was  brought  into  court  by  publica- 
tion, under  the  statute  of  Illinois,  and  such  steps  were  taken 
that  the  case  on  the  original  bill  was  brought  to  hearing  before 
the  Superior  Court  of  Cook  County,  at  the  August  Term,  1872^ 
and  a  decree  made  directing  said  James  and  Thomas  G.  Crow, 
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ajai  executors,  to  conyey  to  complainant  the  title  in  them,  as 
saryiviog  executors  aikl  trustees  of  Augustus  Garrett,'  and  th^t 
Jessell,  who  was  a  ienant  of  the  premi^^es  under  an  unexpired 
lease  jrom  said  Charles  D.  .Flaglor,  surrender  possession  to 
conjiplainant,  and  that  the  defendant  Catharine  Reid  release 
the  said  mortgage  made  by  said  Charles  D.  to  Frederick  T. 
Flaglor,  and  that  said  mortgage  be  held  void  as  against  the 
estate  of  said  complainant  in  said  premises.  In  October,  1873, 
said  Catharine  Reid,  by  the  name  of  Catharine  Parpart  (she 
haying  intermarried  with  Lewis  Parpart),  appeared  in  said 
cause,  and  oa  her  motion  said  decree  was  opened,  and-  she 
was  let  in  to  defend  in  said  cause,  whereupon  she  filed  her 
answer. 

**  And  afterwards,  on  the  firsf  day  of  February,  1875,  she 
filed  her  cross-bill,  alleging  that  said  Charles  D.  Flaglor  made 
and  deljyered  said  mortgage  in  fee  to  his  father,  Frederick  T. 
Flaglor,  and  thatjsaid  Frederick  T.,  on  the  first  day  of  August, 
1868,  ()u]y  assigned  said  mortgage  and  the  indebtedness  thereby 
secured,  to  her,  the  said  Catharine,  and  that  the  same  was  then 
held  and  owned  by  her,  and  that  the  whole  of  the  principal 
sum  of  1^20,000,  together  with  interest  from  the  second  day  of 
June,  1862,  remained  unpaid.  To  this  cross-bill  Arthur  W. 
Windett,  the  Connecticut  Mutual  Life  Insurance  Company, 
and  others  were  made  defendants,  and  a  foreclosure  of  said, 
mortgkge  was  prayed.  To  thb  cross^bill  answers  were  filed  by 
Mr.  Windett  and  the  Connecticut  Mutual  Life  Insurance  Com- 
pany, alleging,  in  substance,  that,  by  the  will  of  Augustas 
Garrett,  said  Charles  D.  Flaglor,  was  only  deyised  a  life  estate 
after,  the  death  of  his  mother,  Letitia,  Flaglor,  in  the  lands 
deyised  to  him  by  said  will,  and  that  it  was  agreed  between 
said  Eliza  Garrett,  widow,  and  James  Crow,  Thomas  G.  Crow, 
and  said  Letitia  Flaglor,  Frederick  T.  Flaglor,  her  husband, 
and  said  Charles  D.,  that-a-partition  should  be  made  among 
them  of  the  property  deyised  by  Said  will,  and  that  by  such 
partition  only  a  remainder  for  life,  after  the  death  of  said 
Letitia,  should  be  yested  in  said  pharles  1).,  and  that  on  his 
death  the  fee  of  the  property  so  allotted  to  said  Letitia  and 
Charles  should  go  to  the  children  of  saidXJharles  D. ;  that,  in 
pursuance  of  said  agreetiient,  the  bill  for  partition  was  filed  in 
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the  Cook  County  Circuit  Court,  and  that  said  Charles  by  his 
answer  appeared  and  consented  to  a  decree,  and  that  the  de- 
cree in  said  partition  cause  was  made  in  purauance  of  such  con- 
sent, and  that  said  Charles  was  bound  thereby  and  precluded 
from  asserting  or  claiming  any  other  than  a  life  estate  in  stiid 
lands,  and  that  said  Frederick  T.  Flagtor  and  said  Catharine 
Reid  were  bound  by  such  decree.  That  said  mortgage  was 
given  by  said  Charles  to  said  Frederick  without  consideration, 
and  that  said  Catharine  was  not  a  bona  fide  Assignee  iocr  good 
or  valuable  consideration,  and  th^t  said  mortgage  only  con- 
veyed the  life  estate  of  said  Charles  D.  iu  tue  mortgaged 
premises. 

^*  Before  the  answer  of  the  insurance  compwjr  was  ifiled  the 
cause  was,  on  petition  of  said  company,  removeid  to  thi^  court, 
and  on  the  5th  of  November,  1877,  the  said  CatKariae.  by  leave 
of  this  court,  filed  her  amended  cross-bill,  allegbig  tfait  all.  the 
title  and  interest  of  Mr.  Windett  and  the  insurance  <!XKnapa;9y 
and  the  other  defendants  were  acquired  after  and  were  HUbjedt 
and  subordinate  to  the  said  mortgage  held  by  her  and  lurth^ 
alleged  that  said  Charles  was,  by  the  will  of  said  O^oarett, 
given  an  estate  in  fee  after  the  death  of  his  mother  lietilta.; 
that  no  agreement  was  ever  made  by  Charles  to  accept  pM  ^sv 
tate  for  life;  and  that  the  fee  should  go. to  his  children  ;  that 
said  Charles  never  consented  to  said  decree  in  said  partition 
case  awarding  him  only  a  life  estate  in  the  property  set  off  to 
him ;  that  the  deeds  made  interchangeably  between  the  devisees 
of  Garrett  and  the  conti*act  between  said  parties  made  at  the 
same  time  were  not  made  in  pursuance  of  or  for  the  parppe^ 
of  satisfying  said  decree ;  that  said  Charles  had  never  ratjjled 
said  decree  nor  accepted  a  life  estate  in  lieu  of  a  fee  in  the  luda 
set  off  to  him,  and  that  said  decree  was  fraudulent  and  void  as 
against  said  Charles. 

**  The  answers  of  Mi:.  Windett  and  the  insurance  company  to 
the  amended  cross-bill,  denied  all  frauds  or  mistake  in  the  decree 
in  the  partition  suit,  and  insisted  thdt  Charles  and  the  crofia» 
complainant  were  bound  thereby,  and  also  insisted  that  said 
decree  was  in  accordance  with  and  in  furtherance  of  the  inter 
est  of  the  will  of  said  Garrett,  so  far  as  it  rented  to  the  estate 
of  said  Charles  in  the  lands  allotted  to  hin^." 
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On  a  final  hearing  upon  the  pleadings  and  proofs,  the  Cir- 
cuit Court  rendered  a  decree  ia  favor  of  Catharine  Parpart, 
establishing  the  validity  of  the  mortgage  set  out  in  the  crosa- 
bill  and  its  assignment  to  her,  adjudging  to  her  the  amount  of 
the  bond,  with  interest,  declaring  it  to  be  a  lien  on  the  prop- 
erty in  controversy  paramount  to  that  of  all  other  parties  to 
the  suit,  and  providing  that  unless  the  amount  was  paid  the 
property  should  be  sold  to  satisfy  the  debt. 

From  this  decree  Arthur  W.  Windett,  Lucy  Flaglor  Gav, 
and  the  Connecticut  Mutual  Life  Insurance  Company  took  an 
appeal,  which  brings  it  before  us  for  review.  The  case,  as  it 
presents  itself  to  us,  concerns  the  interest  of  no  other  parties 
but  these^  and  is  limited  to  the  proceeding  growing  out  of  the 
cross-bill. 

The  first  question  raised  by  these  issues  is  the  validity  of 
the  mortgage  made  by  Charles  D.  Flaglor  to  Frederick  T. 
Flaglor,  his  father,  and  of  the  assignment  of  that  mortgage  to 
Mrs.  Parpart,  then  Catharine  Reid.  If  this  be  decided  in  her 
favor,  a  second  question  is,  whether  at  the  date  of  the  mortgage 
the  estate  of  Charles. Flaglor  was  a  fee-simple  in  the  property 
mortgaged  or  only  an  estate  for  life. 

As  the  least  difficult  of  these  questions,  and  the  one  which  in 
the  natural  order  of  discussion  should  be  first  disposed  of,  we 
will  consider  the  validity  of  the  mortgage  and  its  assignment. 

There  is  but  little  question  raised  that  as  between  Charles 
and  Frederick  Flaglor  the  transaction  was  an  unexceptionable 
one.  At  that  time,  whether  the  estate  was  a  fee  simple  or  a 
life  est.ate,  certain  transactions  took  place  between,  them  by 
which  Charles  became  indebted  to  Jiis  father  in  the  sum  of 
|B20,000.  This  sum  the  father  seemed  disposed  to  permit  to 
remain  in  the  hands  of  his  son  on  the  security  of  a  mortgage  on 
this  property.  He  accordingly,  in  the  year  1857,  took  from 
Charles  his  Bond  for  that  sum,  payable  ten  years  after  date, 
with  annual  interest  at  the  rate  of  six  per  cent,  secured  by 
this  mortgage.  The  interest  was  promptly  paid,  notwithstand- 
ing the  death  of  Charles  in  1858,  up  to  the  death  of  his  father 
in  1865.  There  is  no  reason,  therefore,  to  doubt  the  validity 
of  the  mortgage  as  between  the  parties  thereto. 

The  assignment  of  the  bond  and  mortgage  by  Frederick  T. 
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Flaglor  to  the  present  appellee  is  assailed  on  several  grounds, 
which  resolve  themselves  into  a  denial  of  the  execution  of  the 
assignment  and  the  immorality  of  the  consideration  on  which  it 
was  made. 

The  assignment  itself  is  on  a«  separate  piece  of  paper  from 
the  mortgage  and  the  bond,  and  the  signature  is  made'  by  the 
cross-mark  of  Flaglor,  instead  pf  being  in  his  own  handwriting. 
As  he  was  a  man  of  some  education,  and  it  is  shown  that  about 
that  time  he  was  in  the  habit  of  writing  letters  and  signing  his 
own  name  to  them,  that  circumstance  is  deemed  suspicious. 

The  relations  at  that  time  existing  between  him  and  Cath- ' 
arine  Reid,  which  will  be  hereafter  considered,  are  supposed  to 
increase  the  force  of  these  suspicions ;  also  the  fact  that  the  bond 
and  mortgage  were  permitted  to  remain  in  his  possession. 

In  answer  to  this,  it  is  to  be  considered  that  he  was  a  very 
old  man,  easily  shaken  by  illness,  and  it  was  probably  during 
some  such  attack,  when  he  might  not  have  been  able  to  write, 
that  he  determined  to  make  the  assignment  which  his  sense 
of  justice  dictated.  Original  specimens  of  his  signature,  writ- 
ten within  a  short  time  of  this  transaction  and  produced  to 
this  court,  show  a  shaky  and  difficult  handwriting,  and  lead  to 
the  conclusion  that  if  he  was  ill  it  would  be  extremely  natural 
to  have  somebody  write  his  name,  which  he  authenticated  by 
making  a  cross  uiider  it. 

Its  execution  is  attested  as  sealed  and  delivered  in  his  pres- 
ence by  W.  G.  McDonald  as  a  witness^  and  the  original  paper 
produced  before  us  shows  that  the  name  of  Flaglor  is  in  the 
same  handwriting  as  thal^  in  the  body  of  the  instrument,  which 
is  apparently  that  of  th&  witness. 

There  is  another  consideration,  however,  of  very  great  weight 
in  favor  of  the  validity  of  the  assignment.  Its  execution  was 
proved  shortly  after  the  date  it  bears,  before  a  justice  o>f  the 
peace,  in  accordance  with  the  laws  of  the  State  of  New  York, 
where  Flaglor  then  resided.  The  certificate  of  this  fact,  with 
that  of  the  clerk  of  the  proper  court,  was  such  that  by  the  laws 
of  Illinois  the  assignment  was  admitted  to  record  in  the  county 
of  Cook  of  that  State,  and  is  prima  facie  evidence  of  its  execu* 
tion  by  Flaglor.  When  this  assignment  and  certificate  were 
produced  in  evidence,  the  anus  of  proving  that  it  was  not  the 
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act  and  deed  of  Flaglor  deyolyed  on  the  a|)pe]lant8.  The  ^t- 
neas  was  living  at  th4  time  that  the  deposition  of  the  appellee 
was  taken  in  New  York  to  prove  the  execution  of  .the  paper. 
He  was  competent  to  prove  what  was  done  in  regard  to  its 
execution,  and  the  fact  that  the  appellants,  -with  a  knowledge 
of  the  case  made  by  the  positive  testimony  of  Catharine  Reid 
and  the  certificate,  did  not  Call  the  man  whose  name  was  af- 
fixed to  the  paper  as  a  subscribing  witness,  leaves  but  little 
doubt  that  it  could  not  be  thus  successfully  impeached. 

Reverting  to  the  question  of  the  consideration  moving  Jtlag- 
lor  to  make  this  assignment,  the  facts  seem  to  be  that  Cath- 
arine Reid  had  been  for  several  years  a  domestic  in  his  family 
while  he  kas  married  to  and  living  with  a  second  wife,  and 
she  left  his  servide  while  he  and  his  wife  were  yet  living  to- 
gether at  Newbu^,  in  the  State  of  New  York.  Not  long  after 
this  b^  separated  from. his  wife  and  went  to  live  in  St.  John, 
New  Btunswick.  After  being  there  some  time  hd  wrote  to 
Catharine  Reid  that  ^he  was  not  in  good  health  and  need,ed 
somebody  to  take  care  of  him,  and  requesting  her  to  come  and 
do  so.  With  this  request  she  complied,  and,  according  to  her 
testimony,  he,  after  fhe  arrived'  there,  informed,  her  that  he 
had  a  divorce  from  his  wife  and  requested  her  to  marry  him. 
The  certificate  of  the  clergyman  of  St.  John,  with  both  her 
signature  and  his  to  the  fact,  leaves  no  doubt  that  they  were 
married  in  that  place  on  the  28d  of  January,  1862. 

The  fruits  of  this  marriage  were  two  children,  both  girls. 
Flaglor  and  Catharine  returned  to  Newbuig  a  year  or  so  after 
this,  and  there  she  ascertained  that  he  had  not  been  divorced 
from  his  wife,  and  of  course  understood  at  once  that  her  chil- 
dren were  illegitimate,  and^  that  their  father  was  liable  to  a 
prosecution  for  bigamy.  He  at  that  time,  as  we  have  said, 
was  i  very  old  man,  and  it  does  not  appear  that  he  and  this 
family  of  his  had  any  other  means  of  support  than  the  interest 
accruing  on  this  mortgage. 

Notwithstanding  the  assault  made  upon  Catharine  Reid  in 
reference  to  her  chastifcy,  and  the  probability  of  illicit  inter- 
course with  Flaglor  previously  to  this  marriage,  and  the  fact 
much  relied  on  that  she  had  an  undue  influence  over  him  at 
the  time  the  assignment  was  made,  we  cannot  doubt  that  in 
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executing  and  delivering  it  to  her  he  did  a  meritorious  act, 
honorable  and  just,  as  the  only  atonement  he  could  inake  for 
the  deception  he  had  practised  upon  her,  and  as  placing  i||  her 
hands  the  means  of  supporting  the  children  of  whom  he  was 
the  father.  It  was  not  the  case  of  a  contract  for  future  illicit 
intercourse  of  the  class  which  the  authorities  hold  to  be 
against  public  policy,  but  an  appropriate  means  of  providing 
for  the  support  of  a  woman  whom*  he  had  married  while  he 
liad  a  wife  living,  and  of  the  children  resulting  from  that 
marriage. 

We  are  satisfied  from  these  considerations  that  the  mort- 
gage in  (Question  was  a  valid  instrument  in  the  hands  of  the 
appellee,  Catherine  Parpart,  and  a  lien  upon  such  interest  in 
the  property  which  it  conveyed  as  Charles  D.  Flaglor  had  at 
the  time  he  made  it. 

As  we  have  already  said,  the  question  on  this  branch  of  the 
subject  is  whether  Charles  D.  Flaglor  at  the  time  he  made  the 
mortgage  owned  a  fee-simple  in  the  property  conveyed  by  it 
or  a  life  estate.  Such  interest  as  he  had  came  to  him  primarily 
by  the  will  of  Augustus  Garrett. 

The  first  six  sections  of  this  will  mention  the  beneficiaries 
of  his  bounty'  as  regards  the  income  of  his  estate  until  the 
death  of  his  wife  Eliza,  Mary  Banks,  and  Letitia  Flaglor,  and 
throws  very  little  light  upon  the  question  we  are  considering. 
The  seventh  section,  which  provides  for  the  final  disposition  of 
his  property  after  their  decease,  contains  the  language  to  be 
construed.  It  reads  as  follows :  *^  Upon  the  death  of  my  wife 
Eliza  and  of  Mary  Banks  and  Letitia  Flaglor,  I  direct  that  the 
whole  of  my  estate  shall  then  be  equally  divided  between 
Charles  D.  Flaglor,  son  of  said  Letitia,  if  he  or  his  legitimate 
children  survive  said  Letitia  (in  case  he  be  dead,  his  legitimate 
children  shall  take  as  their  father  would  if  alive),  and  the  said 
James  Crow,  and  the  said  Thomas  G.  Crow,  each  taking  one- 
.third  of  the  whole.  But  if  Charles  D.  Flaglor  be  at  that  time 
dead,  leaving  no  legitimate  children,  the  whole  of  my  said 
estate  shall  be  divided  between  the  said  James  Crow  and 
Thomas  G.  Crow.  In  all  cases  the  heirs  and  devisees  of  the 
said  James  Crow  and  the  Said  Thomas  G.  Crow,  respectively, 
shall  succeed  to  the  right  and  portion  which  their  ancestor  and 
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decedent  woul^  have  received  had  he  been  aliye,  and  in  all 
cases  the  heirs  and  devisees  of  the  said  James  and  Thomas, 
respectively,  and  the  children  (legitimate)  of  said  Charles  D. 
Flaglor,  shall  only  succeed  to  and  take  the  share  or  portion 
of  income  and  of  estate  in  general  which  their  ancestor  or 
decedent  would  have  had,  taking  per  stirpes  and  not  per 
eapitaJ"* 

The  prepise  question  here  raised  has  been  repeatedly  before 
the  courts  of  Illinois,  as  has  the  whole  subject  of  Charles  D. 
Flaglor's  interest  under  this  will,  and  we  think  it  may  be 
a£5rmed,  that  by  several  well-considered  opinions  of  the  Su- 
preme Court  of  that  State,  a  construction  has  been  established 
which  gives  to  him,  on  the  death  of  his  mother  Letitia,  a  fee- 
simple  estate  under  that  will.  Indeed,  we  do  not  understand 
counsel  here  to  seriously  controvert  that  such  is  a  true  con« 
struction  of  that  instrument,  and  as  this  accords  with  our  own. 
we  adopt  it  without  further  discussion. 

On  the  death  of  Garrett  his  will  was  admitted  to  probate  on 
the  28th  of  February,  1849,  and  his  widow,  Eliza  Garrett, 
having  renounced  the  benefits  of  its  provisions,  asserted  her 
right  to  dower,  whereby  she  became  entitled  to  one-half  of  the 
estate.  In  1851,  long  before  her  death  or  that  of  any  of  these 
devisees,  the  parties  interested  determined  to  have  a  partition 
by  a  proceeding  in  chancery  in  the  Superior  Court  of  Cook 
County.  In  that  proceeding  the  property,  which  is  now  in  con- 
troversy, was  allotted  to  the  share  which  went  to  Letitia  Flag- 
lor  during  her  life,  and  after  her  death  to  Charles  D.  Flaglor. 

Under  the  construction  of  the  will  which  we  have  just 
adopted,  Charles  D.  Flaglor  was,  at  the  time  of  making  the 
mortgage  to  his  father,  the  owner  in  fee  of  the  property  con- 
veyed by  it,  and  there  can  be  no  doubt  that  the  mortgage 
constituted  a  lien  paramount  to  everything  else  in  the  way  of 
a  claim  or  title  to  the  property. 

The  appellants  here  rely  upon  the  decree  of  partition  to 
which  we  have  alluded,  and  on  certain  deeds  and  agreements 
alleged  to  have  been  made  by  Charles  D.  Flaglor  in  connec- 
tion therewith,  as  establishing  and  limiting  his  interest  in  this 
property  to  a  life  estate,  with  remainder  iii  fee  to  his  children 
on  his  death,  and  whether  this  contention  be  well  founded  or 
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not,  presents  the  main  controversy  in  the  case.  That  decree 
of  partition,  diyiding  the  estate  into  three  parts,  does  unques- 
tionably declare  ^^  that  the  real  estate  by  said  commissioners 
set  off  and  allotted  to  Letitia  Flaglor,  Charles  D.  Flaglor,  and 
his  children,  if  he  die  leaving  any  child  or  children,  be  and  the 
same  is  hereby  set  off  and  allotted  and  the  income  thereof  to 
the  said  Letitia  Flaglor  during  her  life,  and  the  said  Charles 
Flaglor,  if  he  survive  said  Letitia,  during  his  life,  and  the 
child  or  children  of  said  Charles  D.,  if  he  die  leaving  any  child 
or  children,  in  fee." 

The  first  thing  which  suggests  itself  as  proper  to  be  consid« 
ered  in  the  solution  of  this  question  is  to  ascertain  what  was 
the  law  of  the  State  of  Illinois  on  the  subject  of  partition  at 
the  date  of  that  decree.  Looking  at  the  statutes  of  the  State 
as  we  find  them  in  the  revision  of  1830,  with  references  to  the 
sources  from  which  this  revision  is  taken,  we  find  that  they 
made  provision  distinctly  for  two  modes  of  effecting  a  parti- 
tion, one  of  which,  as  declared  by  the  statutes  of  1845,  was  by 
bill  in  chancery  as  theretofore,  and  the  other  by  petition  to  the 
Circuit  Court  of  the  proper  county,  ^''ery  little  is  said  on  the 
subject  of  partition  in  chancery,  as  the  provisions  of  the  stat- 
utes are  more  specifically  directed  to  the  forms  of  proceeding 
by  petition  in  the  proper  court. 

The  proceeding  which  we  ai*e  now  to  consider  declares  itself 
on  its  face  to  be  in  chancery,  and  the  Supreme  Coui*t  of  the 
State,  in  reference  to  this  very  decree,  decides  it  to  be  so. 
Wadhams  v.  6ray,  73  111.  415.  We  take  it  for  granted  that 
the  statute  of  Illinois,  in  making  this  provision  and  in  leaving 
the  parties  to  proceed  by  bill  in  chancery,  intended  that  such  a 
proceeding  should  have  the  force  and  effect  of  a  partition  in 
the  High  Court  of  Chancery  of  England,  and  in  the  main  con- 
form to  the  established  chancery  practice.  That  system  does 
not  deal  with  or  decide  questions  of  controverted  title.  Its 
purpose  is  to  make  division  among  the  parties  before  the  court, 
of  real  estate  in  which  they  had  interests  or  estates  that  were 
not  in  controversy  as  among  themselves. 

It  is  another  principle  of  the  chancery  jurisdiction  in  par- 
tition that  a  decree  itself  does  not  transfer  or  convey  title  even 
after  the  allotment  of  the  respective  shares  of  each  of  the 

VOL.  XVI.  41 


690  Gat  v.  Pabpast.  [Sup.  Gt 

parties  to  the  proceeding,  but  that  the  legal  title  remaioB  as 
it  wais  before. 

In  this  respect  a  decree  is  unlike  the  writ  of  partition  at  the 
common  law,  wbich  in  such  cases  operates  on  the  title  only 
by  way  of  estoppel*  In  chancery,  howeyer,  this  difficulty  is 
remedied  by  a  decree  that  the  parties  shall  make  the  necessary 
convByances  to  each  other,  and  they  may  be  compelled  to  df} 
so  by  attachment,  imprisonment,  and  other  powers  of  the 
court  oyer  them  in  person. 

In  many  of  the  States  of  the  Union,  where  the  equity 
powers  of  the  courts  have  been  aided  by  statutes  to  get  rid 
of  ^he  difficulty  of  compelling  parties  in  person  to  execute 
conyeyances,  the  court  is  authorized  to  appoint  a  commissioner 
to  execute  the  conyeyapdes  in' the  names  of  the  parties.  In 
other  cases  the  statute  declares  that  such  a  decree  itself  shall 
operate  as  a  conyeyance  of  the  title. 

At  the  time  that  the  decree  was  rendered  in  the  Superior 
Court  of  Cook  County,  which  we  are  considering,  we  are  not 
aware  that  any  statute  existed  which  gaye  such  effect  to  the 
decree  of  the  Chancery  Qourt  in  partition.  We  find  by  the 
Reyised  Statutes  to  which  we  haye  alluded,  sect.  29,  on 
partition,  that  in  the  year  1861, 'ten  yeaifs  after  this  decree 
was  passed,. it  was  enacted  that  in  suits  for  the  partition  of 
teal  estate,  whether  by  bill  in  chancery  or  by  petition,  the 
court  may  inyesUgate  the  question  of  conflicting  or  contro* 
verted  titles,  and  remoye  clouds  on  the  title  of  any  of  the 
premises  sought  to  be  partitioned,  and  inyest  titles  bjii  their 
decrees  in  the  parties  to  whom  the  premises  are  allotted,  with- 
out the  forms  of  conyeyance  of  ^^  infants,  unknown  heirs,  and 
other  parties  to  the  suit."  Other  powers  are  also  conferred  on 
the  courts  in  such  cases. 

In  the  case  of  WhdUy  y.  Daw%<m^  2  Sch*  &  Lef.  867,  Liitl 
Redesdale  says :  **  Partition  at  law  and  in  equity  are  different 
things.  The  first  operates  by  the  judgment  of  a  court  of  law, 
and  delivering  up  possession  In  pursuance  of  it ;  which  con- 
cludes all  the  parties  t  it*  Partition  in  equity  proceeds  upon 
conyeyances  to  be  exec  ted  by  the  parties,  and  if  the  parties 
be  not  competent  to  execute  the  conyeyances,  the  partition 
cannot  be  effectually  bad.'' 
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And  in  his  work  on  Pleadings  in  Chancery,  he  giTes  this 
clear  statement  of  the  nature  of  the  eqaity  jurisdiction  in 
partition :  — 

^^  In  the  case  of  the  partition  of  an  estate,  if  the  titles  of  the 
parties  are  in  any  d^ree  complicated,  the  difficulties  which 
have  occurred  in  proceeding  at  the  common  Taw  have  led  to 
applications  to  courts  of  equity  for  partition,  which  are  effected 
by  first  ascertaining  the  right  of  the  several  persons  interested, 
and  then  issuing  a  commission  to  make  the  partition  required, 
and  upon  the  return  of  the  commission  and  confirmation  of 
that  return  by  the  court,  the  partition  is  finally  completed  by 
mutual  conyeyances  of  the  allotment  made  to  the  several  par- 
ties. But  if  the  if\fancy  of  any  -of  the  parties^  or  other  circum- 
stances, prevent  such  mutual  conveyances,  the  decree  can  oiily 
extend  to  make  partition,  give  possession,  and  order  enjoyment 
accordingly,  until  effectual  conveyances  can  be  made. 

^^  If  the  defect  arise  from  infancy^  the  infant  must  have  a  day 
to  show  cause  against  the  decree  after  attaining  twenty-one ; 
and  if  no  cause  be  shown,  or  if  the  cause  shown  should  not  be 
allowed,  the  decree  may  then  be  extended  to  compel  mutual 
conveyances.  If  a  contingent  remainder,  not  capable  of  being 
barred  or  destroyed,  ishould  have  been  limited  to  a  person  not 
in  being,  the  conveyance  must  b6  delayed  until  such  person 
shall  come  into  being,  or  until  the  contingency  shall  be  de- 
termined, in  either  of  which  cases  a  supplemental  bill  will 
be  necessary  to  carry  the  decree  inte-  execution."  Mitford*s 
Pleadings,  Jeremy^s  edition,  120.  See  Aitorney^i^eneral  v. 
Samilton^  1  Madd.  214 ;  Cartwrtght  v.  Pvltney^  2  Atk.  880 ; 
Story's  Equity  Jurisprudence,  sects.  652,  653. 

Mr.  Adams,  in  his  admirable  condensation  of  the  equity 
jurisdiction,  says :  *^  The  confirmation  "  (of  the  commissioner's 
report)  "does  not,  like  the  judgment  on  a  writ  of  partition, 
operate  on  the  actual  ownership  of  the  land,  so  as  to  divest  the 
parties  of  their  individual  shares  and  reinvest  them  with  corre- 
.  sponding  estates  in  their  respective  allotments,  but  it  requires 
to  be  perfected  by  conveyances ;  and  the  next  step,  therefore, 
after  confirmation  of  the  return  is  a  decree  that  the  plaintiffs 
and  defendants  do  respectively  convey  to  each  other  their 
respective  shares,  and  deliver  up  the  deeds  relating  thereto,  and 
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that  in  the  mean  time  the  allotted  portions  ahall  respectively 
be  held  in  severalty."    Adams,  Equity,  281. 

This  is  precisely  what  was  done  in  this  case,  except  that  no 
day  in  court  was  given  to  the  infant  children  of  Charles  D. 
Flaglor,  nor  any  decree  for  conveyances  by  them  or  by  the 
other  parties  to  the  suit. 

That  decree,  therefore,  did*  no  more  than  to  make  a  division 
and  allotment  of  the  land,  and  had  no  effect  npon  the  actual 
ownership  or  upon  the  title  of  the  parties,  and  did  not  even 
contain  an  order  for  possession  in  severalty. 

We  must,  therefore,  look  to  the  conveyances,  which  were 
made  three  days  after  this  decree  was  entered,  for  any  limita- 
tion of  Charles  D.  Flaglor's  interest  to  an  estate  for  life  in  the 
share  allotted  to  him  and  his  mother,  if  any  such  there  be. 

In  ireply  to  this  view  of  the  effect  of  the  decree,  it  is  said 
that  it  was  a  consent  decree,  and  must  be  held  binding  on 
him  by  reason  of  that  consent.  It  is  certainly  true  that  on 
the  face  of  the  proceeding,  as  evidenced  by  the  bill  of  Eliza 
Garrett  and  the  two  Crows  and  the  answer  of  Charles  D.  and 
Letitia  Flaglor,  the  partition  was  one  previously  agreed  on  by 
all  these  parties,  and  the  bill  itself  gives  a  schedule  of  the 
different  parcels  of  the  property  to  be  allotted  by  the  decree  to 
each  of  the  three  interests  concerned  in  it.  The  bill  also  sets 
forth  very  explicitly  the  interest  of  Charles  D.  Flaglor  as  being 
a  life  estate,  with  remainder  in  fee  to  his  children,  two  of 
whom  were  then  alive. 

To  this  bill  an  answer  on  behalf  of  Frederick  T.  Flaglor, 
Letitia  Flaglor,  and  Charles  D.  Flaglor  was  filed  by  their 
solicitors,  Arnold  and  Lay.  It  might  admit  of  some  question 
whether  this  answer  was  intended  to  admit  that  the  estate 
of  Charles  D.  Flaglor  was  merely  a  life  estate;  but  as  the 
Supreme  Court  of  Illinois,  in  the  case  of  Flaglor  v.  Oraw^  has 
decided  that  it  shows  consent,  we  assume  it  to  be  so.  40  111. 
414. 

Waiving  at  present  the  question  on  which  there  is  much 
confiicting  testimony,  whether  Charles  D.  Flaglor  authorized 
these  attorneys  to  assent  for  him  to  that  construction  of  his 
interest  in  the  property,  we  remark  that  the  decree  itself  was 
incomplete  and  did  not  purport  to  transfer  the  title  between 
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parti^9  nor  did  it  order  or  direct  that  such  conyeyance  should 
be  made  in  accordance  with  its  provisions.  This  decree,  how- 
ever, was  entered  of  record  on  May  26, 1851,  and  deeds  were 
made  inter  partes  on  May  29.  These  deeds  do  not  refer  to  the 
decree  in  any  manner,  nor  do  the  deeds  of  the  other  parties  to 
Letitia  and  Charles  Flaglor  profess  to  describe  their  interests 
in  the  property,  and  the  deed  as  ioiind  in  the  record  from  the 
Crows  is  to  Charles  D.  Flaglor  alone,  and  none  of  the  deeds 
mention  his  children. 

The  agreement  of  the  same  date  was  executed  by  all  the 
parties  to  the  partition,  except  the  children  of  Charles  D. 
Flaglor,  and  seems  to  have  two  purposes,  explanatory  of  the 
deeds  of  conveyance  made  at  the  same  time.  The  first  of  these 
purposes  was  to-declare  the  proportion  of  the  debts  of  the  estate 
of  Augustus  Garrett  which  should  be  charged  upon  the  interest 
of  each  of  the  parties,  and  the  second  to  make  some  explana- 
tion of  the  relations  to  the  estate  of  Charles  D.  Flaglor  and  his 
children. 

The  purpose  of  the  provision  on  this  latter  subject  was  to 
have  Letitia  and  Charles  D.  Flaglor  and  Frederick  **  to  save 
and  keep  harmless  the  shares  and  portions  of  the  estate  allotted 
to  Eliza  Garrett,  James  Crow,  and  Thomas  G.  Crow  from  all 
claim  or  claims  which  any  child  or  children  of  Charles  D. 
Flaglor  may  have  or  become  entitled  to  under  the  said  will 
or  decree  of  any  court  now  made  or  hereafter  to  be  made.** 
There  is  also  a  previous  reference  in  said  instrument  to  the 
interests  of  the  children  and  descendants  of  Charles  D.  Flaglor 
which,  under  said  will,  such  children  or  descendants  may  have 
or  at  any  time  be  entitled  to. 

This  court  agrees  with  counsel  for  appellee  that  there  is  noth- 
ing in  these  deeds  or  this  contemporary  agreement  by  which 
Charles  D.  Flaglor  agrees  or  binds  himself,  or  consents  that  his 
interest  in  the  property  is  a  life  estate.  The  deeds  of  convey- 
ance are  absolutely  silent  on  the  subject,  and  do  not  mention 
the  children  at  all,  but  convey  the  estate  to  him  and  Letitia 
Flaglor.  The  explanatory  agreement  was  evidently  intended 
to  refer  this  question  to  the  true  construction  of  the  will,  men- 
tioning the  rights  of  the  children  to  be  such  as  they  may  have 
under  that  will,  and  guaranteeing  Eliza  Gairett  and  the  Crows 
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against  the  effect  of  such  construction  of  it  as  would  make  his 
interest  a  life  estate,  with  remainder  to  his  children. 

Assuming,  then,  that  these  conYeyances  inter  partem  were 
made  as  a  part  of  the  partitioi^  proceedings,  they  fail  to  carry 
into  effect  that  part  of  them  which  declares  as  between  Charles 
D.  Flaglor  and  his  children  that  his  estate  was  an  estate  for 
life.  It  was  undoubtedly  in  this  yiew  of  tlie  subject  that,  after 
the  death  of  Charles  D.  Flaglor  and  his  mother,  the  advisers  of 
Elizabeth  Flaglor,  his  only  surviving  child,  caused  the  com- 
mencement of  the  suit  in  chancery,  in  her  name,  of  which 
the  present  cross-bill  has  become  a  part 

This  bill  of  Elizabeth,  upon  its  face,  recites  the  proceedings 
in  the  original  partition  suit,  and  the  contemporary  convey- 
ances and  agreement,  and  the  death  of  Letitia  and  Charles  D. 
Flaglor  and  of  one  of  his  children ;  and  considering  the  imper- 
fection and  insufficiency  of  all  these  proceedings  to  vest  in  the 
complainant,  his  surviving  child,  the  title  to  the  real  estate  al- 
lotted to  him  and  his  mother  in  the  decree,  it  demands  of  all 
the  other  parties  to  make  such  conveyances  as  will  perfect  her 
title,  and  it  prays  for  an  account  of  rents  and  profits  from 
those  whp  have,  had  the  property  in  possession.  To  this  bill 
Catharine  Reid,  now  Catharine  Parpart,  was  made  a  defendant 
under  all^ations  setting  out  the  mortgage  on  which  the  present 
decree  was  rendered,  and  alleging  it  to  be  a  cloud  on  the  title 
of  the  complainant,  and  praying  that  it  be  held  to  be  no  lien 
on  the  property. 

Much  of  the  argument  of  counsel  in  this  case  and  the  testi- 
mony on  which  the  case  was  heard  in  the  court  below  has 
relation,  on  both  sides,  to  the  question  whether  Charles  D. 
Flaglor  authorized  his  attorneys  to  give  the  consent  to  the 
limitation  of  his  estate  which  is  found  in  his  answer  to  the 
original  partition  suit. 

It  is  not  to  be  denied  that  the  testimony  on  this  subject  is 
conflicting,  as  were  also  his  declarations  and  actions  about  the 
time  of  the  rendition  of  that  decree.  We  do  not  deem  it  ma- 
terial to  the  case  before  us  to  decide  this  question,  because,  as 
neither  the  decree  itself,  nor  the  deeds  made^hree  days  after, 
nor  the  article  of  agreement  assented  to  by  the  parties  at  the 
same  time,  made  any  actual  transfer  of  title  different  from  that 
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which  resulted  from  the  will  of  Aogostos  Oairett,  and  as  the 
yery  purpose  of  Elizabeth  Flaglor's  suit  is  to  effect  that  which 
was  not  done  by  that  decree;  the  only  effect  which  the  consent 
of  Gharles  D.  Flaglor  to  it'  could  have,  if  he  ever  consented, 
would  be  to  have  estopped  him,  or  some  one  claiming  under 
bim,  from  contesting  the  force  of  the  ddicree. 

In  this  view  of  the  subject  it  is  important  to  recur  to  what 
took  place  very  soon  after  this  decree  was  rendered.  Asj»oon 
as  Charles  D.  Flaglor  became  aware  of  the  construction  which 
was  put  upon  the  decree  as  regards  his  estate  in  the  property, 
he  filed  his  bill  of  review,  on  the  sixteenth  day  of  April,  1858, 
in  the  proper  court,  to  set  aside  and  correct  it,  so  far  as  it  con- 
cerned that  matter.  To  this  bill  his  mothei^  and  father  aiid 
two  children  were  made'  defendants.  A  decree  Was  rendej^ed 
on  the  eleventh  day  of  May,  1854,  in  which  the  former  decrSe 
in  that  respect  was  revei*8ed  and  the  one-si^th  allotted  to  the 
Flaglors  was  declared  to  be  vested  in  Letitia  Flaglor,  for  and 
during  the  term  of  her  natural  life,  with'  remainder  in  fee  to 
Charles  if  he  survived  her.  This  decree  remained  in.  full 
force  until  after  the  death  of  both  Letitia  and  Charles,  when, 
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in  April,  1866,  a  writ  of  error  was  sued  out  of  the  Supreme 
Court  of  Illinois  in  the  name  of  Elizabeth  Flaglor,  by  James 
Link,  her  next  friend,  on  which  the  decree  on  the  bill  of  re- 
view was  reversed,  on  the  sole  ground  that  the  original  decree 
of  partition  was  by  consent,  and  that  such  consent  cured  all 
errors. 

It  will  be  observed  that  the  decree  on  the  bill  of  review  re- 
mained in  force  for  over  twelve  years,  that  during  two  years 
of  that  time  Charles  D.  Flaglor  had  come  into  the  seisin  of  the 
fee-simple  estate,  which  both  that  decree  and  the  will  declared 
'  tQ  be  in  him,  and  that  it  was  during  this  period  thai  the  mort- 
ga^  was  made  by  him  on  which  the  decree  we  are  now  con- 
sidering is  founded. 

Very  shortly  after  this  revei*sal  in  the  Supreme  Court,  the 
original  bill  in  the  present  case  was  filed  by  Elizabeth  Flaglor, 
which  was  prosecuted  in  her  name  until  August,  1867,  when 
she  died,  leaving  a  will  by  which  she  devised  \^all  her  property 
to  her  mother,  Lucy  Q^^  Flaglor,  now  Lucy  Flaglor  Gay,  one 
of  the  present  appellants.  , 
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Early  in  1872  the  suit  was  revived  in  the  name  of  Lucy 
Flaglon  By  amended  bills  in  her  name  and  by  the  cioss- 
bill  of  Catharine  Parpart,  formerly  Catharine  Reid,  the  issues 
in  regard  to  the  controversy  now  before  us  were  finally  raised. 

No  person  now  interested  in  this  controversy  obtained  any 
interest  whatever  in  this  property  by  any  purchase  or  by  any 
transaction  by  which  they  parted  with  money  or  other  raluable 
consideration  until  the  purchase  by  Arthur  W.  Windett  from 
Lucy  Flaglor  after  her  bill  of  revivor  had  been  filed,  and  no  one 
else  but  him  and  the  Connecticut  Mutual  Life  Insurance  Com- 
,pany,  another  one  of  the  appellants,  has  ^ver  parted  with  any- 
thing of  value  on  the  faith  of  any  of  the  transactions  previously 
recited,  except  it  be  Frederick  T.  Flaglor,  who  loaned  his  son 
Charles  the  money  on  the  mortgage  now  in  question. 

It  is  impossible  to  see  how  the  doctrine  of  estoppel  can 
operate  in  favor  of  any  of  these  appellants.  Such  interest  as 
Elizabeth  Flaglor  and  Lucy  Flaglor,  her  mother,  had  or  ac- 
quired was  by  inheritance  or  devise.  Neither  of  them  ever 
paid  a  dollar  or  parted  with  anything  of  value  or  did  anything 
to  their  detriment  by  reason  pi  any  act  or  deed  of  Charles  D. 
Flaglor,  nor  by  reason  of  the  original  decree  of  partition  and 
the  deeds  made  under  it.  The  one  was  his  child  and  took 
under  his  rights,  the  other  was  his  wife  and  the  mother  of  his 
child,  and  took  under  her  will.  Windett  is,  therefore,  the  first 
person  who  can  pretend  to  have  parted  with  any  consideration 
for  the  title  which  he  asserts  to  this  property,  and  the  in- 
surance company  holds  under  him.  But  both  these  parties 
became  purchasers  and  acquired  their  interests  during  the  pen« 
dency  of  this  suit,  and  were  bound  to  know  that  they  pur- 
chased subject  to  its  result.  The  existence  of  the  mortgage 
which  they  now  contest  was  recited  in  the  original  bill  by 
Elizabeth  Flaglor  and  in  the  bills  of  revivor  and  supplemental 
bills  filed  by  Lucy  Flaglor,  and  Catharine  Parpart  was  a  party 
to  all  those  bills,  and  her  right  to  a  paramount  lien  was.  re- 
ferred to  and  she  was  made  a  party  in  r^ard  to  it  in  them  alL 

It  is  urged  in  favor  of  the  appellants  that  a  decree  pro  c(m- 
fesso  by  a  default  on  the  publication  of  notice  was  made  against 
Catharine  Parpart  declaring  her  claim  invalid,  and  that  very 
soon  after  this  and  before  that  default  was  set  aside,  Windett 
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received  his  deed  from  Lucy  Flaglor,  It  is  strenuously  urged 
that  this  fact  confers  upon  him  the  character, of  an  innocent 
purchaser  for  value,  and  removes  him  from  the  category  of  a 
purchaser  pendente  lite.     But  this  argument  is  not  sound. 

The  decree  pro  cor^fesso^  taken  without  any  actual  service  on 
Parpart,  could,  within  a  period  fixed  by  the  laws  of  Illinois,  be 
set  aside  upon  her  appearance  and  motion  to  that  effect,  and  it 
was  so  done  in  this  instance,  and  she  was  permitted  to  come  in 
and  file  her  answer  and  cross-bill. 

Windett  was  bound  to  know,  when  he  purchased,  the  incon- 
clusive character  of  the  decree  pro  confesso  on  which  he  now  re- 
lies, and  that  it  was  not  in  the  power  of  himself  and  Lucy  Flaglor 
to  defeat  the  right  which  the  law  gave  to  the  absent  defendant 
and  render  it  of  no  avail  by  this  transfer  of  title.  In  addition 
to  this,  it  is  impossible,  in  any  light,  to  regard  Windett  as  an 
innocent  purchaser,  since  he  was  the  attorney  and  counsellor 
in  that  suit  of  Elizabeth  Flaglor  during  her  lifetime,  and  of 
Lucy  Flaglor  afterwards,  and  so  remains  to  the  present  hour. 
It  is  also  in  evidence  that  he  was  well  aware  of  the  existence 
of  the  mortgage  and  its  possession  by  Catharine,  and  at  one 
time  had  promised  that  it  should  be  paid,  and  at  another  time 
had  entered  into  negotiations  for  its  purchase,  all  of  which  was 
prior  to  the  date  of  the  deed  from  Lucy  Flaglor  under  which 
he  now  asserts  title. 

The  Connecticut  Mutual  Life  Insurance  Company  also  ac« 
quired  its  interest  pendente  lite.  That  interest  arises  under  a 
mortgage  given  by  Windett  to  secure  the  loan  of  money,  and  it 
appears  by  the  record  that  in  addition  to  this  mortgage  they 
took  other  security,  in  consequence  of  the  uncertain  condition 
of  the  title.  They  have  also,  the  security  o£  Windett^s  per- 
sonal obligation. 

The  only  party  in  the  litigation  before  us  who  has  any  just 
claim  to  the  protection  of  an  innocent  purchaser  without  no- 
tice is  the  appellee  Catharine  Parpart.  The  mortgage  which 
she  now  holds  was  given  to  Frederick  T.  Flaglor  by  his  son 
Charles,  for  which  the  father  gave  full  value  at  the  time  when 
Charles  stood  seized  of  the  estate  in  fee-simple  to  the  property 
in  controversy,  according  to  every  source  of  information  open 
to  any  one  upon  inquiry.     Under  the  will  of  Augustus  Garrett 
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the  title  of  Chartes  was  clear;  under  the  oonveyanoea  nude 
between  parties,  subsequently  to  the  decree  of  partition  and  the 
contemporary  agreement,  it  was  clear.  The  decree  itself,  the 
only  thing  which  cast  any  shadow  upon  that  title,  had*  upon 
bill  of  review,  been  set  aside  in  that  respect,  and  the  title  of. 
Charles  declared  to  be  an  estate  in  iee,  and  the  remainder  of 
the  decree  stood  affirmed  as  a  division  of  the  property.  Under 
these  circumstances  the  right  of  Fredeiick  T.  Flaglor  to  feel 
secure  in  taking  the  mortgage  on  the  property  which  he  did 
from  his  son  Charles,  in  the  faith  that  he  was'  secured  by  a 
good  title,  is  much  stronger  than  that  of  Windett  and  the  in- 
surance company,  purchasing  during  the  existence  of  the  liti- 
gation which  pointed  out  clearly  the  defect  in  their  title. 

Without  deciding  whether  Charles  D.  Flaglor  ever  gave  his 
consent  to  the  original  decree,  we  remark,  in  the  first  place, 
as  we  have  said  before,  that  that  decree  did  not  propria  vigors 
transfer  title  from  or  to  any  one.  In  that  suit,  as  between 
him  and  his  children,  there  were  no  adversary  proceedings, 
and  such  decree  as  was  had  being  dependent  upon  consent,  did 
not  operate  as  a  judicial  decision  by  the  court  of  his  rights 
and  those  of  his  children.  There  was,  therefore,-  neither  a 
judgment  of  the  court  nor  any  valuable  consideration  passing 
Jrom  the  children  to  him  to  bind  him  to  such  consent,  beyond 
that  of  an  ordinary,  gratuitous  promise,  which  may  be  re- 
tracted before  it  is  performed.  Tlie  deeds  and  the  agree- 
ment made  three  days  after  the  decree  show  that  if  at  any 
time  he  had  given  his  temporary  consent  to  the  decree,  he 
had  determined  so  far  to  retract  as  to  keep  the  matter  in  his 
own  power ;  and  the  bill  of  review  and  the  decree  which  he 
obtained  upon  that  review,  and  all  his  subsequent  conduct  in 
regard  to  the  property,  left  no  doubt  in  the  minds  of  any  one 
that  he  had  determined  to  assert  his  iuU  right  of  ownership 
in  fee-simple  under  the  will. 

It  is  in  the  face  of  all  these  circumstances  that,  many  years 
after  her  father's  death  and  many  years  after  tHe  execution  of 
the  mortgage  in  this  suit,)  proceedings  were  commenced  in  the 
name  of  Elizabeth  Flaglor,  then  a  child,  to  secure  the  benefit 
which  her  ^visers  supposed  the  original  decree  of  partition 
conferred  on  her. 
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Under  all  the  circumstances  of  this  case,  the  diligence  with 
which  Charles  D.  Flaglor  repudiated  the  supposed  consent  and 
had  it  set  aside  by  a  regular  bill  of  review,  the  long  period  of 
twelve  or  fifteen  years  in  which  the  matter  was  permitted  to 
lie  in  that  condition,  the  fact  that  the  daughter  and  her 
mother  are  all  volunteers,  and  that  Windett  is  a  purchaser 
with  notice  of  the  litigation  and  taking  part  in  it  as  an  attor- 
ney in  the  case,  and  the  insurance  company  holding  their 
interest  also  with  full  notice  of  the  facts,  we  think  it  would  be 
inequitable  to  make  a  decree  now  to  do  what  was  left  undone 
in  a  formeif  decree  and  which,  seems  to  have  been  so  left  by 
the  intention  of  the  parties  to  it.  We  cannot  better  express 
ourselves  than  in  the  following  language  from  the  opinion  of 
the  court  in  the  case  before  referred  to :  — 

**  We  do  not  regard  that  it  militates  with  the  doctrine  of  the 
conclusive  effect  of  what  is  res  judicata^  that  where  there  is  an 
incomplete  decree,  and  it  is  ineffective  for  want  of  the  pro- 
vision of  any  means  for  its  execution,  and  an  application  is 
made  to  a  court  of  equity  to  supply  the  imperfection,  so  as  to 
render  the  decree  effective,  then  it  is  admissible  to  look  at  the 
real  nature  and  character  of  the  decree  as  it  may  appear  in  the 
light  of  surrounding  circumstances,  for  the  purpose  of  deter- 
mining whether  there  is  such  an  equitable  ground  for  action 
as  will  move  a  court  of  equity  to  interpose.  Equity  will  pene- 
trate beyond  the  covering  of  form  and  look  at  the  substance  of 
a  transaction,  and  treat  it  as  it  really  and  in  essence  is,  how- 
ever it  may  seem.  In  outward  semblance  this  partition  decree 
is  a  decision  of  court  upon  the  relative,  rights  of  Charles  D. 
Flaglor  and  his  children  under  the  will  of  Garrett.  In  essen- 
tial character  it  is'  but  the  judicially  recorded  supposed  agree- 
ment of  Flaglor.  And  upon  an  appeal  to  equity  by  original 
bill  to  lend  its  assistance  for  carrying  it  into  execution,  because 
of  an  omission  in  the  decree  in  providing  any  means  of  its 
execution,  it  would  seem  reasonable  that  the  same  rule  of  the 
court's  action  should  obtain  as  in  case  of  any  solemn  agree- 
ment under  seal ;  and  where  ihere  are  manifest  the  elements 
of  injustice,  mistake,  surprise,  misapprehension,  and  want  of 
eaniiderationf  to  remain  passive/*     Wadhams  v.  Oay,  73  111. 

415. 

Decree  affirmed. 
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Gband  Tbunk  Railway  Company  v.  Cummings. 

1.  Although  the  ref usaI,  ftt  the  close  of  the  testimony  for  the  plaintiff,  to  direct 

a  Terdict  for  the  defendants  would  Justify  a  rerersal  of  a  judgment  against 
them,  yet  if  they  proceed  with  their  defence  and  introduce  testimony  which 
is  not  in  the  record,  the  Judgment  on  the  verdict  wliich  the  jury,  under 
proper  instructions,  find  against  them  will  not  be  reTersed  on  account  d 
that  refusal 

2.  The  plaintiff,  in  the  course  of  his  employment  as  an  engine-driTer  for  the 

defendant,  a  railroad  company,  was  injured  by  the  collision  of  the  train 
on  which  he  was  with  another  train  of  the  company.  Held,  that  the  court 
did  not  err  in  charging  the  Jury  that  the  company,  if  its  negligence  had  a 
share  in  causing  the  injuries  of  the  plaintiff,  was  liable,  notwithstanding 
the  contributory  negligence  of  his  fellow-servant 

Ebbor  to  the  Circait  Court  of  the  United  St&tes  for  the 
District  of  Maine. 

The  case  is  stated  in  the  opinion  of  the  court. 

3fr.  John  Rand  for  the  plaintiff  in  error. 
Mr.  Alman  A.  Stroub  and  Mr.  George  F.  Molmee  for  the 
defendant  in  error. 

Mb.  Chief  Justiob  Waits  delivered  the  opinion  of  the 
court. 

This  was  a  suit  brought  by  Cummings,  against  the  Grand 
.Ti*unk  Railway  Company  of  Canada,  to  recover  damages  for 
an  injury  which  in  the  course  of  his  employment,  as  an  engine- 
man  of  the  company,  he  sustained  by  a  collision  of  a  ti-ain  on 
which  he  was  with  another  train  of  the  same  company.  His 
claim  is  that  the  collision  was  caused  by  the  fault  and  n^lect 
of  the  company ;  that  of  the  company  that  it  was  caused  by  the 
negligence  and  disobedience  of  a  fellow-servant  of-  Cummings. 
This  was  the  issue  at  the  trial,  and  at  the  close  of  the  testi- 
mony on  the  part  of  Cummings  the  company  asked  the  court 
to  instruct  the  jury  to  return  a  verdict  in  •  its  favor,  which 
being  refused  an  exception  was  taken.  All  the  testimony 
before  the  jury  when  this  instruction  was  asked  has  been  put 
into  the  bill  of  exceptions. 

The  company  then  introduced  testimony  touching  the  points 
covered  by  that  on  the  part  of  Cummings.     None  of  this  testi- 
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mony  is  in  the  record.  The  company  did  not  contend  that  he 
was  guilty  of  contributory  negligence. 

At  the  close  of  the  case  on  both  sides  the  court  gave  to  the 
jury  sundry  instructions,  not  excepted  to,  and  then,  at  the 
request  of  Cummings,  instructed  them  further,  ^  that  if  Noyes 
[the  person  claimed  to  be  a  co-servant]  was  negligent,  and  if 
the  company  was  also  wanting  in  ordinary  care  and  prudence 
in  discharging  their  duties,  and  such  want  of  ordinary  care 
contributed  to  produce  the  injury,  and  the  plaintiff  did  not 
know  of  such  want  of  ordinary  care  and  prudence,  the  defend- 
ant would  be  liable ;  that  if  two  of  those  causes  contributed, 
the  company  would  be  liable;  that  the  mere  negligence  of 
Koyes  of  itself  does  not  exonerate  them,  if  one  of  their  own 
faults  contributes."  To  this  an  exception  was  taken.  The 
jury  returned  a  verdict  for  Cummings,  upon  which  a  judgment 
was  rendered  against  the  company.  To  reverse  that  judgment 
the  company  brought  this  writ,  and  it  assigns  for  enx>r :  1,  the 
refusal  to  direct  a  verdict  for  it  at  the  close  of  Cummings^s 
testimony ;  and,  2,  the  giving  of  the  instruction  which  was 
excepted  to. 

It  is  undoubtedly  true  that  a  case  may  be  presented  in 
which  the  refusal  to  direct  a  verdict  for  the  defendant  at  the 
close  of  the  plaintiff's  testimony  will  be  gck>d  ground  for  the 
reversal  of  a  judgment  on  a  verdict  in  favor  of  the  plaintiff,  if 
the  defendant  re^ts  his  case  on  such  testimony  and  introduces 
none  in  his  own  behalf ;  but  if  he  goes  on  with  his  defence  and 
puts  in  testimony  of  his  own,  and  the  jury,  under  proper  in- 
structions, finds  against  him  on  the  whole  evidence,  the  judg- 
ment cannot  be  reversed,  in  the  absence  of  the  defendant's 
testimony,  on  account  of  the  original  refusal,  even  though  it 
would  not  have  been  wrong  to  give  the  instruction  at  the  time 
it  was  asked. 

The  present  case  comes  within  this  rule.  The  evidence 
introduced  on  the  part  of  the  company  is  not  in  the  bill  of 
exceptions,  and  the  court  was  not  asked  to  instruct  the  jury  to 
find  for  the  defendant  on  the  whole  case.  Under  such  circum- 
stances, it  must  be  presumed,  in  the  absence  of  anything  to 
the  contrary,  that  when  the  case  was  closed  on  both  sides, 
there  was  enough  in  the  testimony  to  make  it  proper  to  leave 
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the  issues  to  be  settled  by  the  jury.  In  this  we  are  not  to  be 
understood  as  saying  that  the  instruction  ought  to  have  been 
given  when  it  was  asked. 

In  the  instruction  which  was  given  we  find  no  error.  It 
was  in. effect  that  if  the  negligence  of  the  company  contribated 
to,  that  is  to  say,  had  a  share  in  producing,  the  injury,  the  com- 
pany was  liable,  even  though  the  negligence  of  a  fellow-eervant 
of  Cummings  was  contributory  also.  If  the  negligence  of  the 
company  contributed  to,  it  must  necessarily  have  been  an  im- 
mediate cause  of,  the  accident,  and  it  is  no  defence  that  another 

was  likewise  guilty  of  wrong. 

Judgment  affirmed. 


APPENDIX. 


Is  United  States  v.  M'ie  Railway  Company^  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  New 
York,  ante^  p.  327,  Mr.  Justice  Bradley,  with  whom  Mr.  Justics 
Harlan  concurred,  delivered  the  following  opinion  :  — 

I  concur  in  the  judgment  of  the  court  in  this  case,  but  not  for  the 
reasons  given  in  Hailroad  Company  v.  Collector^  100  U.  S.  695. 
I  concurred  in  the  judgment  in  that  case,  as  in  this,  on  grounds 
essentially  different  from  those  given  by  the  court  I  always  re* 
garded  the  tax  which,  by  the  one  hundred  and  twenty-second  seo- 
tion  of  the  Internal  Eevenue  Act  of  1864,  was  lud  upon  the  interest 
payable  on  the  bonds  and  upon  the  dividends  declared  on  the  stock, 
of  railroad  and  other  corporations,  as  a  tax  on  the  incomes  pro 
tanto  of  the  holders  of  such  bonds  and  stock.  Stockdaie  v.  Insure 
ance  Companies,  20  Wall.  323,  333 ;  Railroad  Company  v.  Rose^ 
95  U  S.  78.  The  interest  payable  on  bonds  was  not  a  tax  upon  the 
companies  in  respect  of  a  debt  owed  by  them,  nor  upon  the  property 
represented  thereby.  The  property  obtained  by  the  proceeds  of 
the  loans  represented  by  the  bonds  was  taxable  (if  not  taxed)  in 
another  form,  and  consisted  of  the  railroad  tracks  or  canal,  and 
other  specific  prope.rty  of  the  companies  respectively.  If  taxed 
directly,  it^was  indirectly  by  means  of  the  duty  of  two  and  a  half 
per  ceut  which  was  laid  on  their  gross  earnings.  The  tax  laid  upon 
their  bonds  was  intended  to  aiiect  the  owners  of  them ;  and  whUst 
the  companies  were  directed  to  pay  it,  they  were  authorized  to 
retain  the  amount  fh)m  the  instalments  due  to  the  bondholders, 
whether  citizens  or  aliens.  The  objection  that  Congress  had  no 
power  to  tax  non-resident  aliens  is  inet  by  the  fact  that  the  tax  was 
not  assessed  against  them  personally,  but  against  the  rem,  the 
ci^dit,  the  debt  due  to  them.  Congress  has  the  right  to  tax  all 
property  within  the  jurisdiction  of  the  United  States,  with  certain 
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exceptions  not  necessary  to  be  noted.  In  this  case,  the  money  due 
to  non-resident  bondholders  was  in  the  United  States,  —  in  the 
hands  of  the  company,  —  before  it  could  be  transmitted  to  London, 
or  other  place  where  the  bondholders  resided.  Whilst  here  it  waa 
liable  to  taxation.  Congress,  by  the  internal  revenue  law,  by  way 
of  tax,  stopped  a  part  of  the  money  before  its  transmission,  namely, 
five  per  cent  of  it.  Plausible  grounds  for  levying  such  a  tax  might 
be  assigned.  It  might  be  said  that  the  creditor  is  protected  by  our 
laws  in  the  enjoyment  of  the  debt ;  that  the  whole  machinery  of 
our  courts  and  the  physical  power  of  the  government  are  placed  at 
his  disposal  for  its  security  and  collection. 

Whether  taxation  thus  imposed  would  be  respected  by  foreign 
governments  if  the  creditor  could  bring  before  their  courts  the 
debtor  company  or  its  property,  does  not  concern  us  in  considering 
the  question  now  presented.  There  is  nothing  in  the  Constitution 
which  authorizes  this  court,  or  any  other  court,  to  disaffirm  the 
power  of  Congress  to  lay  the  tax.  Congress  is  its  own  judge  of  the 
propriety  or  expediency  of  laying  it. 

Indeed,  so  far  as  the  power  of  Congress  is  concerned,  regarded  in 
reference  to  any  power  the  courts  have  to  limit  or  restrain  it,  I  see 
no  reason  why  Congress  may  not  lay  a  tax  upon  any  property  on 
which  the  government  can  lay  its  hands,  whether  within  or  without 
the  jurisdiction  of  the  United  States.  If,  in  imitation  of  the  dues 
levied  by  Denmark  upon  vessels  passing  through  the  Cattegat 
Sound,  Congress  should  levy  a  duty  upon  all  vessels  passing  through 
the  Strait  of  Florida,  I  do  not  know  of  any  power  which  the  courts 
possess  to  prevent  it.  It  might  create  complications  with  foreign 
governments,  it  is  true,  and  involve  the  country  in  war ;  but  Con- 
gress has  the  power,  if  It  chooses  to  take  the  responsibility,  of  creat- 
ing, or  giving  occasion  to  such  complications.  The  responsibility 
rests  upon  it  alone. 

So  if,  in  taxing  money  due  from  citizens  of  the  United  States  to 
foreign  citizens,  any  complications  arise  with  the  governments  to 
which  the  latter  are  subject,  Congress  alone  has  the  responsibility, 
and. is  the  only  department  of  our  goternment  which  has  a  right  to 
take  such  a  responsibility.  In  State  Tax  on  Foreign-held  Bondi^ 
15  Wall.  300,  the  State  les^islature  had  laid  a  tax  on  the  interest 
payable  upon  the  bonds  of  all  corporations  doing  business  in  the 
State ;  and  authorized  the  companies  to  retain  the  amount  out  of 
the  interest  payable  to  the  bondholders  without  regard  to  their  resi- 
dence or  nationality.  I  concurred  in  the  judgment  rendered  in 
that  case  on  the  ground  that  the  State,  in  passing  such  a  law,  appli- 
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cable  to  pire-^existing  contracts,  exceeded  its  just  powers  ander  our 
form  of  government,  and  that  the  law,  in  its  effect  upon  non-resident 
bondholders,  impaired  the  obligation  of  the  contract. 

Considering,  therefore,  that  if  Congress  chooses  to  take  the  re- 
sponsibility of  levying  such  a  tax  as  the  one  in  question,  the  courts 
have  no  power  to  control  its  action,  or  to  give  any  relief  to  parties 
affected  by  it,  I  concur  in  the  judgment  of  reversal. 


NOTE. 

As  this  work  was  ready  for  the  press  several  months  after  the  decision 
in  The  North  Slarj  ante^  p.  17,  was  pronounced,  7  Appeal  Cases  was  re- 
ceived in  this  country.  It  appeara  that  in  Soomvaart  Maltschappy  Ntder- 
land  V.  Peninsular  and  Oriental  Steam  Navigation  Company^  reported  in 
that  volume,  p.  795,  the  House  of  Lords  overruled  Chapman  v.  Royal 
Netherlands  Steam  Navigation  Company,  taking  the  same  view  as  that  con- 
tained in  the  opinion  in  Tlie  North  Star. 
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ACCORD  AND  SATISFACTION. 
A  board  of  levee  comtaiisslonera  made  a  settiement  with  contractors 

■ 

employed  to  do  the  work  on  certain  levees,  by  which  it  paid  them  a 
certain  sum  and  took  a  receipt  in  full  of  all  demands.  The  parties 
afterwards  executed  *an  agreement  under  seal,  reciting  the  settle- 
ment and  receipt  in  full  of  all  demands,  a  complaint  of  the  con- 
tractors that  injustice  had  been  done  them  in  that  settlement,  and 
the  desire  of  the  board  to  do  full  justice  ;  and  stipulating  that  two 
engineers,  one  designated  by  each  party,  should  measure  ihe  work 
done,  and  render  to  the  parties  an  estimate  of  the  amount  due  to 
the  contractors  for  such  work  according  to  the  original  contract; 
that  if  this  should  differ  from  the  amount  already  paid,  the  differ- 
ence should  be  paid  or  refunded  accordingly;  and  that  these  two 
engineers  and  a  third,  to  be  agreed  on  by  them,  should  be  arbitrat- 
ors for  the  adjustment  of  all  questions  of  difference;  that,  in  the 
adjustment  of  questions  pei*taining'to  the  measurement,  the  con- 
tractors should  have  the  privilege  of  introducing  all  proper  evidence, 
and  the  board  of  rebutting  tliat  evidence ;  and  that,  before  proceed- 
ing with  the  measurement,  the  contractors  should  give  written 
notice  to  the  board  of  the  points  to  be  proved  and  the  character  of 
the  evidence  to  be  offered.  The  contractors  thereupon  gave  notice 
of  their  intention  to  introduce  proof  of  several  matters,  some  of 
which  did  not  concern  the  measurement;  to' which  the  engineer  of 
the  board  objected;  and  the  arbitration  fell  through.  Held^  that 
the  settlement  and  receipt  bound  the  contractors  as  an  accord  and 
satisfaction,  and  they  could  not  n^aintain  a  suit  upon  the  original 
contract  to  recover  further  compensation  for  the  work.  Hemingway 
V.  Stansell,  809. 

ACTION.     See  Jurisdiction;   Missuutippi^  4;   Parties^  2;    Stockholder,  2; 
United  StcUeSj  Suits  by  or  agairutty  1. 

ADMIRALTY.     &ee  JtMsdiction,  2;  Maritime  Law. 

1.  The  coui-t,  upon  the  facts  fonnd  by  the  Circuit  Court,  affirms  the 
decree  whereby  the  steamer  **  New  Orleans  "  was  condemned  to  pay 
the  damages  occasioned  by  her  ooUision  with  a  schooner.  The 
»'  New  Orleans^''  13. 
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ADMIRALTY  (continued). 

2.  The  evidence  which  in  another  suit  a  part  owner  of  the  schooner  gave 

as  to  the  extent  and  cost  of  the  repairs  put  upon  her,'  is  not  in  this 
suit  admissible  against  the  other  pai-t  owners.     Id. 

3.  An  ocean  steamer  starting  from  a  crowded  slip,  the  motion  of  her 

propeller  caused  a  canal-boat  to  break  her  fastenings  and  swing 
around  against  the  propeller,  whereby  she  was  sunk.  The  steamer 
had  no  lookout  at  her  stern,  by  whom  the  peril  of  the  canal-boat 
might  have  been  seen  in  time  to  stop  the  propeller  and  prevent  the 
collision.  HeUt^  that  the  steamer  was  in  fault.  The  *^  NevddOj" 
154. 

4.  Towage  should  be  employed,  when  necessary  to  enable  a  laige 

steamer  to  leave  i^  crowded  slip  or  harbor  wiUiout  damaging  other 
vessels.     Id. 

5.  Steamers  and  locomotives  should  be  so  managed  and  operated  as 

to  do  the  least  possible  injury  consistent  with  their  substantial 
usefulness.     Id. 

6.  Those  in  charge  of  the  canal-boat,  in  this  case,  having  done  all  that 

reasonable  prudence  required  of  them,  by  properly  fastening^  their 
boat,  were  held  free  from  blame.     Id. 

7.  A  decree  against  two  vessels  at  fault  should  be,  not  in  soUdo  for  the 

full  amount  of  damages  sustained  by  the  libellant,  but  severally 
against  each  for  one-half  of  his  damage  and  costs,  any  balance 
which  he  shall  be  unable  to  enforce  against  either  vessel  to  be 
paid  by  the  other  or  its  stipulators,  to  the  extent  of  her  stipulated 
value  beyond  the  moiety  due  from  her.  The  ^^ Sterling^*  and  The 
'' Equator, '*  647. 

8.  Inasmuch  as  the  form  of  the  decree  was  not  in  this  case  called  to  the 

attention  of  the  Circuit  Court,  the  parties  are  required  to  pay  their 
respective  costs  in  this  court.     Id. 

« 

AFFIDAVIT.     See  Jurisdiction,  1 ;  Michigan,  1,3;  Mississippi,  1. 

ALABAMA.     See  CotistiiuHonal  Law,  2. 

AMOUNT  IN  CONTROVERSY.     See  Appeal,  2,  6;  Jurisdiction,  1-3; 
Railroad  Mortgage,  7. 

ANIMALS.     See  Customs  Duties,  3,  4. 

APPEAL.     See  Conflict  of  Laws;  Equity,  4,  6;  Jurisdiction,  2,  8,  8;  Levee 
Board,  1 ;  Practice,  11 ;  Railroad  Mortgage,  3,  4;  Waiver. 

1.  A  party  to  a  suit  cannot  appeal  from  a  decree  therein  rendertd,  if 

he  is  not  thereby  affected.  Farmers*  Loan  awl  Trust  Company  v. 
Waterman,  265. 

2.  An  appeal  will  be  dismissed  where  it  does  not  appear  by  the  record, 

or  otherwise,  that  the  value  of  .the  matter  in  dispute  exceeds  95,000. 
Parker  v.  Morrill,  1. 
o.  A  decree  is  not  final  within  the  meaning  of  the  act  conferring  appel- 
late jurisdiction,  unless  upon  its  affirmance  nothing  remains  but  to 
execute  it.    The  court  therefore  dismisses  an  appeal  by  the  defend- 
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APPEAL  (contin^ed). 

ant  in  a  foreclosure  Bait  from  the  decree  therein  rendered,  which 
neither  finds  the  amount  due  nor  orders  the  sale  of  the  mortgaged 
property,  although  it  oyerrules  his  defence,  declares  the  complainant 
to  be  holder  of  the  mortgage,  and,  in  order  to  ascertain  the  amount 
due  him  and  otl^r  lien  creditors,  and  for  taxes,  refers  the  case  to  a 
master,  and  appoints  a  receiver  to  take  charge  of  the  property. 
Grant  y.  Phcenix  Insurance  Company,  A'2d, 

4.  A  suit  for  the  foreclosure  of  a  mortgage  commenced  in  a  State  court 

was  removed  to  the  Circuit  Court,  where  a  motion  to  remand  it  was 
made  and  overruled.  A  final  decree  in  favor  of  the  complainant 
was  passed,  whereunder  the  mortgaged  property  was  sold.  From 
the  order  confirming  the  sale  an  appeal  was  taken.  Held,  that  the 
final  decree,  not  disclosing  a  want  of  jurisdiction  of  the  court  below, 
as  to  subject-matter  or  parties,  will  be  examined  here  only  to  ascer- 
tain whether  the  ^e  conformed  to  its  provisions.  Turnery.  Far- 
mers^ Loan  and  Tnut  Company^  552. 

5.  In  a  foreclosure  suit,  pending  when  the  lands  and  property  were  in 

possession  of  a  receiver,  the  State  of  Georgia,-  whilst  declining  to 
become  a  party,  presented  a  petition  asking  that  he  be  required  to 
withdraw  from  the  possession  of  a  part  of  the  property  whereon 
executions  for  State  taxes  had  been  levied  prior  to  his  appointment. 
The  petition  was  denied  and  dismissed.  Held,  that  the  action  of 
the  Circuit  Court  cannot  be  reviewed  upon  the  appeal  of  the  State, 
for  the  reason,  if  there  were  no  other,  that  the  order  did  not  con- 
clude the  rights  which  she  acquired  by  virtue  of  the  executions,  or 
of  the  levies  made  thereunder*     Georgia  v.  Jesup^  458. 

6.  Where  a  foreclosure  suit  was  brought,  and  the  municipal  corporation 

within  which  the  -  mortgaged  property*  was  situate  was  allowed  to 
intervene  and  set  up  a  claim  for  taxes,  thereon,  —  Held,  that  the 
order  of  the  Circuit  Court  rejecting  the  claim  is  binding  upon  the 
corporation,  and  the  latter  is  entitled  to  an  appeal  where  the  amount 
of  taxes  is  sufficient  to  give  this  court  jurisdiction.  Savannah  ▼. 
Jesup,  568. 

ASSIGNEE  IN  BANKRUPTCY.     See  Bankruptcy,  3.  4. 

ASSIGNMENT.     See  Contract,  5;  Equity,  1. 

ASSIGNMENT  OF  ERRORS.     See  Writ  of  Error,  Z. 

ATTACHMENT.    See  Mississippi,  1,  2,  5. 

BANE  AND  BANKER.     See  Taxation,  1. 

BANKRUPTCY. 

1.  A  composition  between  a  bankrupt  and  his  creditors,  nnder  sect.  17 

of  the  act  of  June  22,  1874,  c.  390,  although  ratified  by  the  proper 
District  Court,  did  not  discharge  him  from  a  debt  or  a  liability 
incurred  by  him  while  acting  in  a  fiduciary  character.    Bayly  v. 
"  University,  11, 

2.  That  section  did  not  repeal  sect.  5117,  Rev.  Stat.     WUmot  v.  Mudge, 

103  U.  S.  217,  cited  upon  this  point  and  approved.    Id. 
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BANKRUPTCY  (cmtinued), 

S.  Where  a  jadgnieut  iii  a  State  court  is  rendered  i^;ainiit  one  shortly 
thereafter  decUred  to  be  a  bankrupt,  a  writ  of  error  to  that  judg- 
ment brought  by  his  assignee  is  a  suit,  within  the  meaning  of  sect. 
5057  of  the  Revised  Statutes.    Jetdtim  v.  International  Bati^  571. 

i.  The  limitatiou  of  time  in  that  section  applies  to  a  suit  by  the  assignee 
to  recover  a  debt  or  other  moneyed  obligation,  as  well  as  to  a  con- 
troversy couceruing  property  or  righto  of  property  to  which  there 
are  adverse  claims.  Id, 
.  6.  Where  the  trustees  of  a  bankrupt  who  were  iqppointed  unoer  sect. 
5108  of  the  Revised  Statutes  distributed  the  proceeds  of  the  sale  of 
his  property  pursuant  to  an  order  entered  by  the  proper  District 
Court  sitting  in  bankruptcy,  and  affirmed  by  the  Circuit  Court  in* 
the  exercise  of  its  supervisory  jurisdiction,  —  Held^  that  the  order  is 
binding,  and  that  the  creditors  are  thereby  concluded.  Merckani^ 
Bank  ofPilUburgh  v.  Slagle^  558. 

BILL  OF  EXCEPTIONS.    See  Practice,  11, 12. 

BILLS  OF  E^CH ANGir  KSD  PROMISSORY  NOTES.    See  Bq^^ 
8;  Negotiable  Inftrumente.- 

1.  Judicial  notice  is  taken^  of  the  seal  of  a  notary  public,  and  such  seal, 

impressed  upon  either  the  paper  or  the  wax  thereunto  attached, 
entitles  his  certificate  of  protest  to  full  faith  and  credit.  So  kdd^ 
where,  in  an  action  against  the  dritwer  of  a  foreign  bill  of  exchange  * 
payable  in  Norway,  such  a  certificate  made  in  that  country  was, 
when  put  in  evidence  by  the  payee,  accepted  as  proof  of  the  present- 
ment and  non-payment  of  the  bill.    Pierce  v.  Indseik,  546. 

2.  The  question  as  to  whether  the  presentment  was  made  in  due  time 

is  determined  by  the  law  of  the  place  where  the  bill  is  payable. 
Id. 
&  The  deposition  of  a  lawyer  of  Norway,  to  the  effect  that  the  holder  of 
such  a.  bill  payaMe  there  at  sight  is  allowed  a  year  after  its:  date 
within  which  to  present  it  for  payment,  was,  by  the  court  below, 
properly  admitted  under  the  statute  of  Minnesota,,  which  proyides 
that  the  existence,  tenor,  and  effect  of  all  foreign  laws  may  be  proved 
by  parol  evidence,  but  that  the  court  may,  in  its  discretion,  when ' 
the  law  in  question  is  contained  in  a  written  statute,  reject  audi  evi- 
dence, unless  it  be  accompanied  by  a  copy  thereof.    Id. 

■ 

BILL  OF  REVIEW. 

1.  The  only  questions  open  tor  examination  on  a  bill  of  review  for  errors 

of  law  appearing  on  the  face  of  the  record  are  such  as  arise  on  the 
pleadings,  proceedings,  and  decree,  without  reference  to  the  evidence 
in  the  cause.    SheUon  v.  Van  Klefck,  532. 

2.  The  truth  of  matters  of  fact  alleged  in  such  a  bill  is  not  admitted  by 

a  demurrer  thereto,  if  they  are  inconsistent  with  the  decree.     Id, 

3.  Where  the  decree  in  a  foreclosure  suit  adjudged. the  sale  of  thos^ort- 

gaged  lands,  the  alleged  new  matter  discovered,  if  it  relates  to  the 
proceeding  in  selling  them,  can  have  no  effect  on  the  decree.    Id. 
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BOND.  See  CoBeetor  of  Internal  Revenue :  Conflid  of  Laws  ;  Constitutional 
Law,  8,  4;  Customs  Duties,  7-9;  Internal  Revenue,  1-3;  Levee 
Board,  2;  NeffotiMe  Instruments;  Railroad  Mortgage,  I,  2. 
BosncU  issued  in  the  name  of  an  independent  school  district,  in  the  State 
of  Iowa,  contain  these  recitals:  ^*  This  bond  is  issued  by  the  board  of 
school  directors  by*  authority  of  an  election  of  the  votet^  of  said 
school  district  held  on  the  thirty-first  day  of  July,  1869,  in  con- 
formity with  the  provisions  of  chapter  08  of  acts  12th  Greneral  As- 
sembly of  the  State  of  Iowa."  Held,  1.  That  the  recitals  imply  as 
well  ^at  the  bonds  were  issued  by  authority  of  the  election,  as  that 
the  election  was  lawfully  held,  but  do  not,  necessarily  or  clearly,  im- 
port a  compliance  with  those  provisions  which,  following  substan 
^lly  the  words  of  the  State  Constitution,  prohibit  such  a  district 
from  incurring  indebtedness  **  to  an  amount  in  the  aggi*egate  ex- 
ceeding five  per  ceotum  on  the  value  of  its  taxable  property,  to  be 
ascertained  by  the  last  State  and  county  tax  lists  previous  to  the 
incurring  of  such  indebtedness."  2.  That,  iA  a  suit  on  the  l)onds, 
the  district  is  not  estopped  by  the  recitals  from  showing  that  the  in- 
debtedness of  which  the  bonds  are  evidence  exceeds  tlie  amount 
limited  by  the  Constitution  and  laws  of  the  State.  School  District  v. 
Stone,  183. 

BONI>-H  OLDE  EIS.    See  RaUroad  Mortgage,  2,  4. 

.BOUNDARY  RIVER. 

Qucere,  Are  the  waters  of  the  Menominee  River,  which  is  the  boundary 
between  Michigan  and  Wisconsin,  within  the  concurrent  jurisdiction 
of  both  Wisconsin  and  Michigan.  Gtekie  v.  Kirbtf  Carpenter  Com- 
pany, 879. 

BOUNTY. 

1.  Bounty  was  not  allowed  by  the  act  of  Congress  of  June  30,  1864,  c. 
174,  where  vessels  of  the  enemy  were,  during  the  rebellion,  destroyed 
by  the  combined  action  of  the  sea  and  land  forces  of  the  United 
States.     Porter  v.  United  States,  607. 

i2.  Property  seized  upon  any  wateii>  of  the  United  States,  otlier  than 
bays  or  harbors  on  the  sea-coast,  was  not  maritime  prize,  nor  was 
any  bounty  paid  by  the  United  States  for  the  destruction  thereof. 

M 

CAPTURED  AND  ABANDONED  PROPERTY. 
On  the  12th  of  April,  1865,  A.,  a  resident  of  Memphis,  purchased,  in 
Mobile,  from  B.,  a  resident  of  that  city,  — both  cities  being  then  in 
..the  occupancy  of  the  national  forces,  —  cotton,  which  was  then  in  the 
military  lines  of  the  insurgent  forces,  in  Alabama  and  Mississippi, 
the  inhabitants  whereof  had  been  declared  to  be  in  insurrection. 
Between  June  30  and  December  1  of  that  year  a  portion  of  the  cot- 
ton —  while  it  was  in  the  hands  of'  the  planters  front  whom  it  had 
been  originally  purchased  by  the  Confederate  government,  the  agent 
of  which  had  sold  it,  in  Mobile,  to  B.  on  the  5th  of  April  —  was 
seized  by  treasury  agents  of  the  United  States  and  sold.    The  pro- 
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CAPTURED  AND   ABAXDOXED  PROPE'ilTY  (ctmtmued), 

ceeds  were  paid  into  tlie  treasury,  and  A.  sued  to  recover  them. 
Held^  that  his  purchase  being  in  violation  of  law,  no  right  arose 
therefrom  whicli  can  be  enforced  against  the  United  States.  IVoil- 
er^s  Executors  v.  United  StcUes,  413. 

CASES  AFFIRMED. 

The  following  among  others  expressly  approved  and  affirmed:  — 

At  wood  V.  IFccMLs,  99  U.  S.  183.     See  Umtcd  Slat&t  v.  Lee,  196. 

Baltimore  and  Ohio  Bailroad  Cowpany^  Kt  parte,  ante,  5.,  See  Farmerx* 
Loan  and  TrnM  Com  pun  tj  v.   Waterman^  205. 

Bennett  v.  I/unfer,  9  Wall.  5V24.     See  United  States  v.  Lee,  190. 

Brine  v.  Insurance  Company,  9G  U.  S.  027.  Sc^e  Mason  v.  Nortktceitiem 
Insurance  Company,  1(53. 

Burley  v.  Flint,  105  U.  S.  247.  See  Mason  v.  North*restern  Insftrauce 
Company,  163. 

Hawes  v.  Oalland,  104  U.  S.  4')0.     See  Detroit  y.  Dean,  537. 

Howell  V.  Western  Railroad  Company,  94  U.  S.  463.  See  Chicago  and  Vin- 
cennes  Railroad  Company  v.  Fosdick,  47. 

Insurance  Company  v.  Eggleston,  90  U.  S.  572.  See  Phamix  Insurance 
Company  v.  Doster,  30. 

Insurance  Company  v.  Norton,  96  U.  S.  234.  See  Phcfnix  Insurance  Com- 
pany V.  Doster,  30. 

Pennoyer  v.  Neff,  95  U.  S.  714.     See  St,  Clair  v.  Cox,  350. 

Root  V.  Railroad  Company,  105  U.  S.  189.     See  Ilayward  v.  Andrews,  C72. 

Smelting  Company  y.  Kemp,  104  U.  S.  636.  See  iS/^e/  v.  Smelting  Com- 
pany, 447. 

Suitterlin  v.  Connecticut  Mutual  Insurance  Company^  90  111.  483.  See 
Mason  V.  Northwestern  Insurance  Company,  163. 

Thompson  v.  Perrine,  103  U.  S.  806.     See  Thompson  v.  Perrine^  580. 

Tracey  v.  Irwin,  18  AVall.  549.     See  United  States  v.  Zee,  196. 

iriVmo/  V.  Mudge,  103  U.  S.  217.     See  iJf/y/y  v.  Unioersity,  11. 

CASES  EXPLAIXED  OR  XOT  FOLLOWED. 

Chapman  v.  Royal  Netherlands  Stdrni  Navigation  Company,  4  P.  D.  157. 

See  The  North  Star,''  17 
Troy  V.  Evans,  97  U.  S.  1.     See  ^/^in  v.  Marshall,  578. 

CAUSES,   REMOVAL  OF.     See  ylp;>ca/,  4;   Negotiahle  Instruments,  2; 
Practice,  1,  2. 

1.  Where  a  citizen  of  a  State  sues  in  a  court  thereof  a  citizen  of  the  same 

State  and  an  alien,  the  latter  is  not  entitled  to  remove  the  suit  to 
the  Circuit  Court     King  v.  Cornell,  395. 

2.  The  act  of  March  3,  1875,  c.  137,  repealed  the  second  clause  of  section 

639  of  the  Revised  Statutes.     Id. 

3.  Where  the  complainants  are  citizens  of  the  State  in  a  court  whereof 

the  suit  was  brought,  and  the  defendant,  who  is  the  real  party  to 
the  controversy,  and  against  whom  relief  b'  sought,  is  a  citizen  of 
another  State,  his  right  to  remove  the  suit  to  the  Circuit  Court  of 
the  United  States  cannot  be  defeated  upon  the  ground  that  the  citi- 
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CAUSES,  REMOVAL  OF  {continuefl). 

zenship  of  another  defendant  who  is  a  stranger  to  that  controyersy, 
and  who  occupies  substantially  the  position  of  a  mere  garnishee,  is 
the  same  as  that  of  the  complainants;    Bacon  v.  liivea,  99. 

4.  A  suit,  the  parties  thereto  being  citizen?  of  the  same  State,  was 
brought  in  a  court  thereof,  for  moneys  alleged  to  be  due  to  the  com- 
plainant under  a  contract  whereby  certain  letters-patent  granted  to 
him  were  transferred  to  the  defendant.  Held,  that  the  suit,  not 
involving  the  validity  or  the  construction  of  the  patents,  is  not  one 
arising  under  a  law  of  the  United  States,  and  cannot  be  removed  to 
the  Circuit  Court    Albright  v.  Teas,  618. 

6.  A  paper  writing  purporting  to  be  the  last  will  and^testament  of  A., 
wherein  certain  persons.are  named  a^  executors,  was  by  them  offered 
-for  probate.  They  were  citizens  of  Michigan,  as  were  the  contest- 
ants, with  the  exception  of  two,  who,  by  reason  of  their,  citizenship, 
prayed  for  the  removal  of  the  cause  to  the  Circuit  Court.  Held,  that 
the  cause  was  not  removable,  as  it  involves  no  controversy  wholly 
between  citizens  of  different  States.    FrdserY.  Jennison,  191. 

6.  The  members  of  a  foreign  corporation,  whjBn  it  sues  or  is  sued  in  a 

court  ol  the  United  States,  are  conclusively  presumed  to  be  citizens 
or  subjects  of  the  State  or  country. which  created  it  •Steamsh^  Com- 
pany V.  Tugman,  118. 

7.  The  citizenship  of  the  parties,  if  it  be  shown  by  the  record,  need  not 

be  set  out  in  the  petition  for  the  removal  of  a  suit  from  the  State 
court  to  the  Circuit  Court  of  the  United*  States.    Id. 

8.  Upon  the  filing  of  the  requisite  petition  and  bond  in  a  suit  which  is 

removable,  the  State  court  is  absolutely  divested  of  jurisdiction  of 
such  suit,  and  its  subsequent  orders  are  coram  nonjudiee^  unless  its 
jurisdiction  be,  in  some  form,  actually  restored.     Id. 

9.  A  failure  to  file  the  transcript  within  the  time  prescribed  by  the  stat- 

ute does  not  restore  that  jurisdiction,  and  the  Circuit  Court  must 
determine  whether,  in  the  absence  of  a  6omplete  transcript,  or  when 
one  has  not  been  filed  in  proper  time,  it  will  retain  jurisdiction,  or 
dismiss  the  suit,  or  remand.it  to  the  State  court.  Id. 
10.  A  party  having  filed  his  petition  and  bond  for  the  removal  of  a  suit 
pending  in  a  State  court,  the  court  ruled  that  the  suit  was  not  re- 
movable, but  should  there  proceed.  He  subsequently  consented  to 
an  order  requiring  the  issues  to  be  heard  and  determined  by  a  referee, 
and  thenceforward,  until  final  judgment,  contested  the  case  as  well 
before  the  referee  as  in  the  courts  of  the  State.  Held,  1.  That  the 
jurisdiction  of  the  State  court  was  not  thereby  restored,  and  that  his 
consent  to  the  order  of  reference  must  be  construed  as  merely  denot- 
ing a  preference  for  that^node  of  trial.  2.  That  his  objection  to  the 
exercise  of  jurisdiction  by  the  referee  and  the  State  court,  after  he 
had  filed  his  petition  and  bond,  added  nothing  to  the  legal  strength 
of  his  position  on  the  question  of  removal.     Id. 

CERTIFICATE  OF  DIVISION.    See  Division,  Certificate  of. 

CERTIFICATE  OF  REASONABLE  CAUSE.    See  Practice,  b. 
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CHOSE  IN  ACTION,  ASSIGNEE  OF.     See  EquUy,  1. 

CITIZENSHIP.     See  Catwe^  Removal  of,  1-7;  Negotiable  Inttmrnents,  2. 

CLAIMS  AGAINST    THE  UNITED    STATES.      See  Captured  and 
Abandoned  Property;  Contract,  2;  Unked  States,  Suits  against, 

CLOUD  ON  TITLE.     See  Land  Grants,  8. 

COLLECTOR  OF  INTERNAL  REVENUE. 

1.  In  a  suit  by  the  United  States  npon  the  official  bond  of  a  collector  ol 

internal  revenue,  transcripts  from  the  books  of  the  Treasury  Depart- 
ment of  his  accounts,  containing  the  usual  items  and  showing  the 
balances  between  the  debits  and  credits,  were  put  in  eridence  by  the 
plaintiff.  Held,  that  the  papers,  being  in  proper  form  and  duly  cer- 
tified, are'admissible;  and  an  objection  disclosed  only  by  comparing 
them  with  other  transcripts  offered  by  him  lies  not  to  the  com- 
petency of  the  evidence,  •  but  to  its  effect  United  States  v.  Stone, 
526. 

2.  Where  he  served  for  two  successive  terms,  his  sureties  under  his  sec- 

ond appointment  are  liable  for  Cases  which  he,  during  service  there- 
under, coUected  upon  asseesoaent  rolls  received  during  the  first  term, 
and  for  moneys  or  stamps  remaining  on  hand  at  the  expiration  of 
tilplj  term.     Id. 

8.  AltiN>ugh  the  transcripts  are  evidence  of  the  amount,  date,  and  man- 
ner of  the  officev's  indebtedness,  his  sureties  may,  by  other  treasury 
'  itranscripts,  show  that  his  default,  in  whole  or  in  part,  occurred 
during  his  first  term-;  that  credits  were  applied  on  a  prior  account, 
Idthough  they  belonged  to  subsequent  accounts ;  apd  that  to  the  latter 
debits  were  improperly  transferred.     Id, 

4.  It  is  not  a  valid  objection  to  the  introduction  of  the  transcripts  offered 
by  the  sureties  that  they  do  not  on  their  face  establish  errors  in  the 
adjustment  upon  which  the  plaintiff  relies,  but  require  further  evi- 
dence. The  failure  to  produce  such  evidence  furnishes  ground  only 
for  their  ultimate  exclusion,  or  for  an  instruction  to  the  jury  as  to 
their  effect.    Jd, 

COLLISION.     See  AdmxraUy;  Jurisdictum^^tiMaxf^jLtno. 

COLORADO.     See  Jurisdiction,  11. 

1.  When,  judgment  is  rendered  against  CtlHw  pttrty  to  an  action  for  the 

reooveiy.of  real  property  in  Colorado,  he  is,  without  showing  cause 
thevefor,  entitled,  by  a  provision  of  the  Code  of  Civil  Procedure 
of  the  State,  to  one  new  trial.    Equator  Compwny  v.  Uall,  80. 

2.  That  provision  is  binding  o»  the  courts  of  the  United  States  sitting  in 

Colorado.    Id, 

COLUMBIA,  DISTRICT  OF.     See  District  of  Columbia. 
COMPOSITION.    See  Bankruptcy,  1,  2. 

CONFISCATION. 
Where,  pursuant  to  theact  of  Aug-  8, 1881 ,  c.  80,  entitled  **  An  Act  to  con- 
*fi8cate  property  used  for  insurrectiohary  purposes,"  lands  were  seised 
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CONFISCATION  (carUinued). 

and  condemued,  the  purchaser  o$  them  under  the  decree  took  an  estate 
in  fee.    Kirk  y.  Lyiidy  315. 

CONFLICT  OF  LAWS.  SeeBiUs  of  Exchange  and  Promittsory  Notes,  2 ; 
LtmitatioM,  Statute  q/*,  1. 
A.  and  B.  executed  and  delivered  to  C,  in  New  York,  a  bond  of  indem- 
nity, conditioned  to  hold  harmless  and  fully  indemnify  him  against 
all  loss  or  damage  arising  fi^om  his  liabiUty  on  an  appeal  |x>nd,  which 
he  had  signed  in  Louisiana  asi  surety  on  behalf  of  a  certain  railroad 
company,  defendant  in  a  judgment  rendered  against  it  in  the  courts 
of  the  latter  State,  and  which,  being  affirmed,  he  was  compelled  to 
pay.  By  the  law  of  New  York,  any  written  inetrument,  although 
under  seal ,  was  subject  to  impeachment  for  want  of  consideration ;  and 
a  pre-existing  liability,  entered  into  without  request,  which  was  the 
sole  consideration  of  that  bond  of  indemnity,  was  insufficient.  *  It  was 
'  otherwise  in  Louisiana.  A  suit  on  the  bond  was  brought  in  Louisi- 
ana. Held,  1.  That  the  question  of  the  validity  of  the  bond,  as 
dependent  upon  the  sufficiency  of  its  consideration,  is  not  a  matter 
of  procedure  and  remedy,  to  be  governed  by  the  lexjbriy  but  b^ongs 
to  the  substance  of  the  contract,  and  must  be  determined  by  the  law  oSf 
the  seat  of  the  obligation.  2.  In  every  forum  a  contract  is  governeo 
by  the  lltw  with  a  view  to  which  it  is  made,  because,  by  the  consent 
of  the  parties,  that  law  becomes  a  part  of  their  agreement;  and  it 
is,  therefore,  to  be  presumed,  in  the  absence  of  any  express  declara- 
tion or  controlling  cifcumstances  to  the  contrary,  that  the  parties 
had  in  contemplation  a  law  according  to  which  their  contract  would 
be  upheld, -rather  than  one  by  which  it  would  be  defeated.  3.  The 
obligation  of  the  bond  of  indemnity  was  either  to  place  funds  in  the 
hands  of  the  obligee,  wherewith  to  discharge  his  liability  when  it 
became  fixed  by  judgment,  or  to  refund  to  him  his  necessary'  ad- 
vances in  discharging  it,  in  the  place  where  his  liability  was  legally 
solvable;  and  as  this  obligation  could  only  be  fulfilled  in  Louisiana, 
it  must  be  governed  by  the  law  of  that  State  as  the  Ux  loci  soltUioniit. 
Pritchard  v.  Norton,  124. 

CONGRESS.     See  Contract,  4. 
CONSIDERATION.     See  Contract,  6. 
CONSPIRACY.     St^  Criminal  Law. 

CONSTITUTIONAL  LAW.     See  Bond;  Criminal  Lato, 

1.  The  sixth  section  of  the  act  of  Aug.  15,  1876,  c.  287,  prohibiting, 

under  penalties  therein  mentioned,  certain  officers  of  the  United 
States  from  requesting,-giving  to,  or  receiving  from,  any  other  officer 
money  or  property  or  other  thing  of  value  for  political  purposes,  is 
not  unconstitutional.     Ex  parte  Curtis,  371. 

2.  Section  4189  of  the  Code  of  Alabama,  prohibiting  a  white  person  and 

a  negro  from  living  with  each  other  in  adultery  or  fornication,  is  not 
in  conflict  with  the  Constitution  of  the  United  States,  although  it 
prescribes  penalties  more  severe  than  those  to  which  the  parties 
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would  be  subject,  were  they  of  the  same  nek  aud  ooloDr.    Pace  r. 
Alabama,  583. 

B.  The  act  of  the  legislature  of  West  Virginia,  of  Dec.  15,  1868,  c.  118, 
authorizing  the  city  of  Parkersburg  to  issue  its  bonds  for  the  pur- 
pose of  lending  the  same  to  persons  engaged  in  manufacturing,  is 
invalid,  and  the  bonds  issued  under  it  are,  as  against  the  city,  void. 
Parkersburg  v.  Brawny  487 v 

4.  As  the  consideration  for  bonds  to  the  amount  of  1^,000,  issued  by 
the  city  to  M.,  under  that  act,  he,  to  secure  the  payment  to  the  city 
of  the  semi-annual  interest  on  $20,000,  and  of  annual  instalments 
on  the  principal,  conveyed  to  J.,  as  trustee,  certain  real  estate  and 
personal  property,  with  a  power  of  sale  in  case  of  default.    The 
bonds  were  payable  to  M.  or  order.    He  indorsed  them  in  blank 
and  sold  them  to  A.  and  B.,  who  bought  them  for  value,  in  good 
faith.    M,  paid  one  instalment  of  interest  on  them  to  the  city.     The 
latter  n^ade  five  payments  of  interest.    It  then  took  into  its  posses- 
sion the  property,  and  refused  to  make  further  payments.     A  suit 
in  equity  was  instituted  by  the  holders  of  the  bonds  against  the 
city,  but  was  not  brought  to  a  hearing  for  nearly  three  years.  .  M., 
although  a  party  thereto,  made  no  defence.    The  bill  prayed  for  a 
receiver  of  the  property,  but  none  was  applied  for;  and  the  city 
having  been  allowed  to  control  and  mana^  the  property  meantime, 
acted  in  good  faith  and  with  reasonable  discretion,  in  taking  care 
of  it  and  disposing  of  some  of  it.     Heldy  1.  The  bonds  are  void 
because  the  necessary  amount  to  pay  them  and  the  interest  thereon 
was  to  be  raised  by  taxation,  which,  not  being  for  a  public  object, 
the  Constitution  of  the  State  did  not  authorize,  and  the  legislature 
had  no  power  to  pass  the  act.    2.  Neither  the  payment  of  interest 
on  the  bonds  by  the  city,  nor  the  acts  of  its  officers  or  agents  in 
dealing  with  the  property,  operate,  by  way  of  estoppel,  ratification, 
,  or  otherwise  to  render  the  city  liable  on  the  bonds.     3.  M.  had  a 
right  to  reclaim  the  property  and  to  call  on  the  city  to  account  for 
it,  in  disaffirmance  of  the  illegal  contract,  the  tntnsaction  being 
merely  malum  prohibitumy  and,  the  city  being  the  principal  offender. 
Such  right  passed  to  the  complainants  as  an  incident  to  the  bonds. 
4.  This  court  lorders  a  decree  to  be  entered,  declaring  that  the  city 
exceeded  its  lawful  powers  in  issuing  the  bonds,  and  that  they  can- 
not be  enforced  as  its  obligations,  and  providing  for  a  sale  of  the 
remaining  property,  and  for  an  account,  wherein  the  city  is  to  be 
crisdited  with  the  sums  it  had  in  food  faith  paid  for  the  acquisition, 
protection,  preservation,  and  disposition  of  the  property,  and  for 
insurance  and  taxes,  and  for  interest  on  the  bonds,  and  to  be 
charged  with  what  it  had  received,  but  not  with  any  sum. for  loss  of, 
or  damage  to,  or  depreciation  of,  the  property,  and  ordering  the 
difitribution  among  the  complainants  of  the  net  proceeds  of  the  siie 
and  the  net  amount  of  money,  if  any,  remaining  in  the  hands  of  the 
city,  received,  from  M.  or  from  the. sales  by  it  of  any  of  the  prop- 
erty.   Id. 
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CONTRACT.  See  Accord  and  Satufaetion;  Conflict  of  Lotos;  CofMu- 
Honal  Law,  4;'  Corporation^  l>s  7;  Fraudulent  Conveyance;  Levee 
Board,  2 ;  Life  Insurance ;  Limitations,  Statute  of,  1  {  Mississippi,  4 ; 
Parties,  2 ;  Railroad  Mortgage  ;  Sale. 

1.  A.,  the  owner  of  lauds,  covenanted  that  by  making  certain  pivyments 

within  a  period  named  B.  might  become  equally  interested  in  them. 
B.  did  not  agree  to  purchase,  and  he  never  made  any  payment. 
;  Held,  that  an  estate  in  the  lands  was  not  by  the -contract  vested  in 
B.,  and  that  his  failure  to  make  payment  wiihin  the  time  limited 
therefor  worked  a  forfeiture  of  his  privilege  under  the  contract. 
Richardson  y.  Hardwick,  252. 

2.  A.  was  appointed  occasional  iveigher  and  measur^;  at  a  fixed  com- 

pensation per  annum  when  employed.  He  rendered  accounts  fpr  his 
services  each  month,  Sundays  being  deducted;  was  paid  on  that 
basis,  and  gave  his  receipts  therefor.  He  subsequently  brought 
suit  to  recover  pay  for  the  Sundays  excepted  from  those  accounts. 
Held,  that  he  b  not  entitled  to  recover.  Pray  y.  United  States, 
604. 

8.  Where,  by  a  contract  for  the  construction  of  a  ship,  the  builder  is  to 
furnish  the  requisite  labor  and  materials,  and  to  receive  therefoi;  a 
sum  payable  in  instalments  as  the  work  progresses,  this  court  will 
not  enforce  any  arbitrary  rule  of  construction  in  determining  the 
question  whether  the  title  remains  in'  the  builder  until  the  ship 
is  delivered  or  ready  for  delivery,  or  whether  the  property  in  so 
much  of  her  as  on  the  payment  of  any  instalment  is  completed 
passes  to  the  other  party;  but  it  will  carry  into  effect  the  intent 
of  the  parties,  to  be  gathered  from  the  terms  of  the  contract  and 
the  circumstances  attending  the  transaction.  Clarkson  ▼.  Stevens, 
605: 

4.  Being  thereunto  authorized,  the  Secretary  of  the  Navy  entered  into 
a  contract  with  S.,  whereby  the  latter  covenanted  to  construct  a 
shot-and-shell-propf  war- steamer  for  ha'rbor  defence.  Th6  Secretary 
was  to  appoint  an  agent  to  receive  and,  on  account  of  the  Navy 
Department,  receipt  for  aU  materials  delivered  at  S.'s  establishment 
for  the  construction  of  the  steamer,  —  the  materials,  when  receipted 
for,  to  become  the  property  of  the  United  States,  and  to  be  marked 
'*  U.  S."  The  agent's  certificate  to  S.'s  accounts  for  materials  and 
labor  was  the  evidence  on  which  payments  were  to  be  made  to  the 
latter.  S.  executed  ii  mortgage  to  the  United  States  to  secure  his 
faithful  performance  of  the  contract,  conferring  upon  the  mortgagee, 
in  case  of  his  failure  to  fulfil  it,  power  to  enter  upon  his  establish- 
ment and  sell  the  steamer.  When  the  steamer  should  be  fully  com- 
pleted by  S.  and  accepted  by  the  United  States,  the  balance  of  the 
purchase  price  was  then  to  be  paid  and  the  mortgage  surrendered. 
Tjie  period  within  which  the  vessel  was  to  be  completed  was  from 
time  to  time  extended.  S.  died,  and  thtf  vessel  was  never  finished. 
Held,  1.  That  the  title  to  the  unfinished  vessel  remained  in  S.,  and 
that  no  property  therein  vested  in  the  United  States.  2.  That  by 
the  resolution  of  Congress,  releasing  and.'oonveyiiig  to  his  heirs-iit- 
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law  ''  all  the  right,  title,  and  interest  of  the  United  States  in  and 
to  "  the  vessel,  nothing  passed  to  them.     Id, 

5.  A  woman  married  a  mJEin  by  whom  she  became  the  mother  of  two 

children.  She  sabseqaentlj  discovered  that  he  had  a  wife  living 
fi-om  whom  he  had  not  been  divorced.  He  then  made  to  her  an 
assignment  of  a  mortgage.  Heldy  that  the  assignment  was  a  meri- 
torious act  and  not  impeachable  for  immorality  of  oonsideratioii. 
Gay  V.  Parpart^  679. 

CONVERSION.    See  Damages. 

CONVEYANCE.     See  Evidence;  Fraudulent  Conveyance ;  Wisconsin. 

CORPORATION.     See  Causes,  Removal  of,  6 ;  Internal  Revenue^  5 ;  Juris- 
diction,  12-14;  Levee  Board,  1;  Michigan,  4;  Stockholder. 

1.  The  South  Georgia  and  Florida  Railroad  Company  having  power,  by 

its  chsyrter,  to  construct  a  railroad  from  Albany  to  Thomasville, 
Georgia,  and  from  Thomasville  to  the  Florida  line,  and  to  purchase 
and  sell  all  kinds  of  property  of  every  nature  and  qualit|y,  and  to 
incorporate  its  stock  with  that  of  any  other  company,  contracted 
with  the  Albany  and  Gulf  Railroad  Company  to  construct  its  road 
from  Thomasville  to  Albany,  and  to  sell  and  deliver  it  to  the  latter 
company  in  sections  as  completed,  together  with  the  franchise  of 
Bsing  the  same,  and  to  incorporate  its  stock  created  for  building 
said  iroad  with  that  of  the  Albany  and  Gulf  Railroad  Company. 
The  latter  had  the  same  general  power,  except  that  of  incorporating 
its  stock  with  the  stock  of  other  companies,  and  had  the  right  under 
its  charter  to  construct  a  railroad  from  Thomasville  to  Georgia. 
Held,  that  the  contract  was  not  ultra  vires,  and  that  the  latter  com- 
pany could  lawfully  make  the  purchase,  and  pay  for  the  same  by 
issuing  its  own  stock  therefor;  which  was  delivered  to  and  accepted 
by  the  contractors  in  lieu  of  the  stock  of  the  other  company,  which 
latter  stock  they  had  subscribed  for  and  agreed  to  take  in  payment 
for  the  work  of  construction.    Branch  v.  Jesup,  468. 

2.  A  railroad  company  having  the  right  of  constructing  a  particular  line 

of  railroad,  with  general  power  to  purchase  all  kinds  of  property  of 
whatever  nature  or  kind,  may  purchase  from  another  company  a 
road  constnicted  upon  that  line,  if  the  latter  company  had  power  to 
sell  and  dispose  of  the  same.     Id. 

3.  As  a  general  rule,  a  corporation  cannot  transfer  its  franchises,  nor  a 

railroad  company  its  road,  without  legislative  authority.     Id. 

4.  Prior  to  the  purchase,  the  Albany  and  Gulf  Railroad  Company  had 

executed  a  trust  deed  by  way  of  mortgage  upon  all  its  railroad  and 
property  acquired  or  to  be  acquired.  Held,  that  inasmuch  as  the 
road  purchased  was  within  the  chartered  limits  of  the  company,  and 
might  have  been  constructed  if  it  had  not  been  purchased,  the  mort- 
gage extended  to  and  covered  it  as  effectually  as  if  the  company  had 
constructed  it.     Id. 

6.  The  contractors  who  built  the  road  atid  accepted  in  payment  therefor 

the  stdck,  and  'the  assignees  and  purchasers  of  the  stock,  after  the 
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CORPORATION  (conHnued). 

transaction  between  the  two  companies  had  been  earned  into  effect 
and  the  road  possessed  and  operated  by  the  Atlantic  and  Golf  .Rail- 
road Company  iar  several  years,  are  estopped  from  claiming  the 
right  to  be  regarded  as  stockholders  of  tiie  South  Georgia  and 
Florida  Railroad  Company,  or  as  preferred  creditors  as  against  the 
road.  Having  voluntarily  accepted  thd  position  of  stockholders  of 
the  purchasing  company,  they  cannot  question  the  validity  of  the 
transaction  adversely  to  it,  6r  to  the  mortgage  given  by  it,  covering 
the  road  in  question.     Id. 

6.  The  stock  thus  issued  and  accepted  was  preferred  stock,  on  whieh 

interest  was  payable.  Held^  that  the.  holders  thereof,  and  their 
assigns,  having  accepted  it,  and  received  interesron  it  for  several 
years,  are  estopped  frojga,  questioning  the  power  of  the  company  to 
issue  it.    Id, 

7.  The  South  Georgia  and  Florida  Railroad  Company  having  received 

the  stipulated  consideration,  and  incorporated  its  stock  with  that  of 
the"  Albany  and  Gulf  Railroad  Company,  by  accepting  the  stock  of 
that"  company,  and  being  in  fact  amalgamated  therewith  so  far  as 
the  road  in  question  is  concerned,  has  no  ground  to  complain  that 
the  terms  of  the  contract  have  not  been  fulfilled  by  that  company. 
'  It  has  lost  nothing ;  and  the  liability  -which  it  incurred^  is  protected 
by  first  liens  on  the  road,  the  priority  of  which  is  conceded  by  all 
parties.    Id, 

COSTS.    See  AdmkraUy,  7,  8;  Eipdty,  4. 

COTTON-TIES.     See  Custims  Duties,  6,  6. 

COUNTIES.    See  lUinois. 

COUPONS.    See  Jurisdiaion, .  12 ;  NegotiahU  Insinments. 

COURTS  OF  THE  UNITED  STATES.    S^e  CauM,  Remooal  of;  Col- 
arofhj  2 ;  Jurisdiction, 

COVENANT.    SeePoftiM,  2. 

CRIMINAL  LAW.    See  Canttiiuiianal  Law,  2;  Dimion,  Cerdfieate  of,  2; 
Habeas  Corpus.  ^ 

Section  5619  of  the  Revised  Statutes  (onle,  p.  682)  is  unoonstitational.' 
United  States  v.  Harris,  620. 

CUSTOMS  DUTIES. 
1.  Section  21  of  the  act  of  July  14, 1870,  c.  256,  wluch  provided  that, 
in  lieu  of  the  duties  then  imposed  by  law,  certain  duties  specified 
should  thereafter  be  imposed  on  certain  enumerated  articles,  did  not 
repeal,  as  to  such  articles,  sect.  6  of  the  act  of  March  8, 1665,  c.  80, 
which  declared  that  there  should  be  thereafter  paid  on  all  goodft  the 
growth  or  produce  of  countries  east  of  the  Cape  of  Good  Hope,  when 
imported  from  countries  west  of  that  Cape,  a  duty  of  ten  per  cent 
ad  valorem  in  addition  to  the  duties  imposed  thereon  when  imported 
directly  from  the  place  of  their  growth  or  production.  Russell  v. 
WiUiams,  623. 
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CUSTOMS  DUTIES  (continued)  ^ 

St.  The  latter  provision  is  a  general  commercial  regulation,  made  to 
encourage  direct  it&portation  from  countries  east  of  the  Cape,  as 
well  as  to  benefit  American  shipping,  and  is  applicable  without 
r^;ard  to  the  regular  duties  imposed  for  purposes  of  revenue,  and 
even  ^where  the  articles  are  otherwise  entirely  free  of  duty.     Id. 

8.  Animals,  specially  imported  from  beyond  the  seas  for  breeding  pur- 
poses, are  not  subject  to  dhty.     Morrill  y.  Jones,  466. 

4.  The  Secretary  of  the  Treasury  has  no  authority  to  prescribe  a  regu- 
lation requiring  that»  before  admitting  them  free,  the  collector  shall 
'*  be  satisfied  that  they  are  of  superior  stock,  adapted  to  improving 
the  breed  in  the  United  States."    Id. 

6.  Cotton-ties,  each  consisting  of  an  iron  strip  and  an  iron  buckle,  were. 
In  1880,  imported  in  bundles,  each  bundle  consisting  of  thirty  strips 
and  thirty  buckles,  each  strip  eleven  feet  long,  the  whole  blackened. 
Held,  that  they  are  subject  to  a  duty  of  thirtyrfive  per  cent  €ui  mi/o- 
rem,  as  **  manufactures  of  iron,  not  otherwise  provided  for,"  under 
schedule  £  of  sect.  2S04  of  the  Revised  Statutes',  and  not  to  a  duty 
of  one  cent  and  one-half  per  pound,  under  said  schedule,  as  **  baud, 
hoop,  and  scroll  iron.''     Badger  v.  Ranlett,  255. 

6.  The  question  as  to  whether  the  ties  are  subject  to  some  other  rate  of 
duty  than  one  of  those  two  not  having  been  raised  below,  cannot  be 
raised  by  the  plaintiff-  in  error  in  this  court    Id. 

i.  An  importer  of  sugars  having  entered  them  at  tlie  custom-house  by  a 
warehouse  entry,  under  sect.  12  of  the  act  of  Aug.  80,  1842,  c.  270, 
as  amended  by  sect.  1  of  the  act  of  Aug.  6,  1846,  c.  84,  gave,  witli 
sureties,  a, bond,  conditioned  to  be  void  if  he  or  his  *' assigns" 
should,  within  a  specified  time,,  withdraw  them  from  the  warehouse 
in  the  mode  prescribed  by  law,  and  pay  to  the  collector  a  sum  speci- 
fied, **  or  the  true  amount,  when  ascertained,  of  the  duties  im- 
posed.^' The  act  required  the  sugars  to  be  kept  subject  to  the 
order  of  the  importer,  *^upon  payment  of  the  proper  duties^"  to 
be  ascertained  on  Qntry,  **  and  to  be  secured  by  his  bond,"  witli. 
surety.  '  He  afterwards  sold  the  sugars  in  bond,  and  gave  to  the 
purohaser,  who  agreed  to  pay  the  duties  as  part  of  the  purchase 
price,  a  written  authority,  on  which  the  sugars  wero  withdrawn ; 
but  the  full  amount,  of  the  proper  duti^,  which  was  less  than  the 
sum  specified  in  the  condition  of  the  bond,  was  not  paid.  In  a  suit 
on  the  bond,  to  recover  the  unpaid  duties,  —  Held,  that  the  obligors 
are  li§ble.     Mintum  v.  United  States,  437. 

8.  Although  it  is  the  usage  of  trade  to  sell  goods  in  bond,  and  deliver 

them  by  an  order  for  their  withdrawal,  the  purchaser  withdrawing 
them  and  paying  the  duties,  the  obligors  do  not  become  merely 
sureties,  with  the  goods  as  the  primary  security  for^he  duties^  nor 
are  they  released  because  "the  officers  of  the  United  States  unlaw- 
fully part  with  the  goods  without  exacting  payment  of  the  duties 
chargeable  thereon.     Id. 

9.  The  neglijcrence  of  the  ofiicers  does  not  affect  the  liability  of  either 

the  principal  or  the  surety  in  a  bond  to  the  United  States.    Id. 
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DAMAGES.  See  Admiralty,  2,  7;  Equity,  1;  Maritime  Lati. 
Where  the  plaintiff,  in  an  action  for  timber  cut  and  canied  away  from 
hn  land,  recovers  damages,  the  rule  for  assessing  them  against 
the  defendant  is:  1.  Where  he  is  a  wilful  trespasser,  the  full  value 
.of  the  property  at  the  time  and  place 'of  demand,  or  of  suit  brought, 
with  no  deduction  for  his  labor  and  expense.  2.  Where  he  is  an 
unintentional  or  mistaken  trespasser,  or  an  innocent  vendee  from 
such  trespasser,  the  value  at  the  time  of  conversion,  less  the  amount 
which  he  and  his  vendor  have  added  to  its  value.  8.  Where  h^  is 
a  purchaser  without  notice  of  wrong  from  a  wilful  trespasser,  the 
value  at  the  time  of  such  purchase.  Wooden-toare  Company  v. 
United  Stat^,  432. 

DECREE.  See  Appeal,  1,  8,  4;  BUI  of  Review;  Dishriet  of  Columbia; 
Equity,  4,  6,  7;  Jurisdiction,  5,  7,  10;  Levee  Board,  1;  Maritime 
Law;  Partition;  Railroad  Mortgage,  8,  4;  Waiver* 

DEED.     Se»  Evidence  ;  Fraudulent  Conveyance ;  Wisconsin. 

DEED  OF  TRUST.     See  District  of  Columbia. 

DISCOVERY.     See  Limitations,  Statute  of,  2. 

DISTRICT  OF  COLUMBIA.  See  Practice,  11. 
Where  a  mortgage  of  lands  in  the  District  of  Columbia,  or  »  deed  of 
trust  in  the  nature  thereof,  to  secure  the  payment  of  money,  is  fore- 
closed, sect.  808,  Rev.  Stat.,  relating  to  tiie  District,  authorizes  a 
decree  in  petsonam  against  the  debtor  for  the  balance  remaining  due 
after  the  proceeds  of  the  sale  of  the  lands  have  been  applied  to  the 
satisfaction  of  the  debt.  Dodge  v.  Freedman*s  Savings  and  Trust 
Company,  415. 

DIVISION,  CERTIFICATE  OF. 

1.  Where  the  judges  below  are  opposed  in  opinion,  this  court  will  not 

take  jurisdiction  of  the  case,  if  their  certificate,  instead  of  being 
confined  to  single  points  of  law,  presents  either  questions  of  fact  or 
the  whole  case  for  adjudication.  Weeih  v.  New  England  Mortgage 
Company,  605. 

2.  The  omission  to  state,  in  the  certificate  of  division  of  opinion  be- 

tween the  judges  of  the  Circuit  Court  in  a  criminal  proceeding, 
tliat  the  point  of  difference  is  certified  **upon  the  request  of  either 
party  or  their  counsel/'  is  not  fatal  to  the  jurisdiction  of  this  court, 
where  such  request  can  be  fairly  inferred.     United  States  y:  Harris, 
629. 

DUE  PROCESS  OF  LAW.     See  United  States,  SuiU  by  or  against,  8. 

DUTIES.     See  Customs  Duties. 

EJECTMENT.     See  Land  Grants,  4 ;  Tax  Sale,  L 

ELECTIONS.     See  Bond;  Michigan,  2. 

EMINENT   DOMAIN.    See  United  States,  Suits  by  or  agaimt,  2,  8. 
VOL.  XVI.  46 
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EQUITY. 

1.  JuRiSDiCTiOK.  AND  GENERAL  PsiNCiPLBS.    Sm  Land  CTrofili,  2,  8; 

Partition;  Stockholder, 
!•  The  awiignee  of  a  ohoM  in  action  cannot  proceed  in  equity  to  enforoey 
for  his  own  use,  the  legal  right  of  his  assigtiorf,  merely  upon  the 
groond  that  he  cannot  maintain  an  action  at  law  in  his  own  name. 
So  keld^  where  the  owner  of  letters-patent  assigned  them,  together 
with  all  claims  for  damages  by  reason  of  the  preTioos  infringement 
of  them,  and  the  assignee  filed  his  bill  to  recover  snch  damages^ 
Hajfward  ▼.  Andrewsy  072. 

2.  Root  ▼.  Railroad  ConqKmy,  105  U.  S.  189,  cited  and  approved.     Id. 
8.  The  loss  of  a  draft  is  not  sufficiently  proved,  to  support  a  suit  in 

equity  thereon  against  the  drawer  or  acceptor,  by  evidence  that  it 
was  left  with  a  referee  appointed  by  order  of  court  to  examine  and 
report  claims  against  an  estate  in  the  hands  of  a  receiver,  and  that 
unsuccessful  inquiries'^  for  it  have  been  made  of  the  referee,  the  re- 
ceiver, and  the  attorney  for  the  present  defendant  in  those  proceed- 
.  ings,  without  evidence  of  any  search. in  the  files  of  the  court  to  which 
the  report  of  the  referee  was  returned,  or  any  application  to  that 
court  to  obtain  the  draft.    Rogen  v.  Durante  644. 

4.  A  decree  of  the  Circuit  Court,  dismissing  upon  the  merits,  a  bin  of 

which  this  court  on  appeal  holds  that  there  is  no  jurisdiction  in 
equity,  will  be  reversed,  and  the  cause  remanded  with  directions  to 
dismiss  the  bill  without  prejudice  to  an  action  at  law,  and  with  costs 
in  the  court  below,  and  each  party  to  pay  his  own  costs  on  the  i^ 
peaL    Id. 

II.  Pleading  and  Practice.    See  Appeal,  8;  Levee  Boards  1;  Ztai- 
itationSy  Statute  q/*,  2;  Missiseippi,  2;  Railroad  Mortgage^  4. 

5.  A  bill  is  bad  on  demurrer  when  it  appears  therefrom  that  there  have 

been  unreasonable  delay  and  laches  on  the  part  of  the  complainant^ 
or  those  under  -^hom  he  claims,  in  asserting  the  rights  which  he 
seeks  to  enforce.    LandsdaU  v.  Smithy  891. 

8.  An  appeal  may  lie  from  a  decree  in  an  equity  cause,  notwithstanding 
it  is  merely  iu  execution  of  a  prior  decree  iu  the  same  suit,  for  the 
purpose  of  correcting  errors  which  originate  in  it;  but  when  snch 
decrees  are  dependent  upon  the  decree,  to  execute  which  they  were 
rendered,  they  are  vacated  by  its  reversal:  in  which  case,  the  appeal 
which  brings  them  into  review  will  be  dismissed  for  want  of  a  sub- 
j^t-matter  on  which  to  operate.  CMeago  and  Vincennee  Railroad 
.Qompany  v.  Fotidicky  47. 

7.  A  decree  in  personam  for  ihe  amount  remaining  due  upon  a  motkgage 
debt/  after  the  execution  of  a  decree  of  foreclosure  and  sale,  is  of 
this  description;  but,  when  rendered  in, favor  of  other  parties  than 
the  complainant,  it  will  be  reversed  for  the  same  error  that  required 
the  reversal  of  the  decree  of  foreclosure  and  sale.    Id, 

ESTOFPRL.     See  Bond;  Cbnstitutumal  Law,  4;  Corporation,  6,  8;  Land 
Grante,  2,  5;  Life  Ineurance,  1;  Miaiesippi,  4;  Partition,  h  . 
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EVIDENCE.    See  AdmiraUy,  2;  Bilk  of  Exchange  and  Pramitsory  Note$j 

1,8;  CoUeetar  of  Internal  Revenue,  1,  8,  4 ;  Eqwiy,  8;  Internal  Rev* 

entie,  8;  JuriidktiUm^  11, 14;  Practice^  4,  7;  SaU^  1. 

When  a  party  offers  in  evidence  an  instrnment  oonoerning  real- estate 

which  has  been  acknowledged  or  proved  so  as  to  be  admitted  to 

record,  and  read  in  evidence,  the  burden  of  proof  is  on  the  party 

denying  its  execution.    The  fact  that  a  person  whose  name  is  signed 

as  a  subscribing  witness  is  alive  and  is  not  called  to  testify,  leaves  a 

strong  inference  that  its  execution  cannot  be  disproved.     Qay  v. 

Parpart,  679. 

EXCEPTIONS.    See  Procdc^  11, 12. 

EXECUTION.     See  Appeal,  6;  Homestead  Exemption. 

EXEMPTION.     See  Customs  Duties,  8,  4 ;  Homestead  Exempdon. 

FINAL  DECREE.    See  ilp/HfoZ,  3,  4. 

FORECLOSURE.    See  Appeal,  f^;  Bill  of  Review,  8;  District  of  Cohm- 
bia;  Equity,  7;  Married  Woman;  Railroad  Mortgage,  I;  Waiver, 

FOREIGN  LAWS.     Se»  Bills  of  Exchange  and  Promissory  Notes^  Z. 

FORFEITURE.     See  Contract,  1;  Land  QranU,  7;  Life  Insurance. 

FRAUD.    See  Mississ^pi,  2-^. 

FRAUDULENT  CONVEYANCE,    ^ee  Missisypi,  2,  Z. 

1.  A  deed  which  a  man  caused  to  be  made  to  his  wife,  for  lands  whereon 

they  resided,  will  not  be  set  aside  at  the  instance  of  his  subsequent 
creditors,  it  appearing  that  at  its  date,  and  when  he  paid  for  the 
lauds  and  the  impxx>vements  which  he  afterwards  erected  thereon, 
his  property  largely  exceeded  his  debts,  and  that  there  was  no  intent 
to  defraud.     Wallace  v.  Penfield,  260. 

2.  A  misdescription  of  the  lands  will  not  defeat  the  wife's  right  to  them, 

to  the  exclusion  of  those  creditors,  there  being  no  doubt  as  to  the 
lands  intended  to  be  conveyed.    Id. 

GEORGIA.    See  Appeal^  6. 

GRIST-MILL.    See  Internal  Improvements. 

HABEAS  CORPUS. 
The  reviewing  power  of  this  court  in  a  criminal  case  is,  on  a  writ  of 
habeas  corpus,  confined  to  the  determination  of  the  qu^istion  whether 
the  court  which  sentenced  the  prisoner  had  Jurisdiction  to  try  him 
for  the  offence  whereof  he  was  indicted  and  to  sentence  him  to  im- 
prisonment.    Ex  parte  Carll,  621. 

HOMESTEAD  EXEMPTION. 

The  homestead  of  a  defendant  is  not  subject  to  seizure  and  sale  by  virt  le 
of  an  execution  sued  out  on  a  judgment  recovered  by  the  UnitSHd 
States  in  a  civil  action,  if,  had  a  pri^te  party  been  the  plai  itiflf  it  • 
would  be  exempt  therefrom,  by  the  law  of  the  State  where  it  is  situ- 
ate.   Fink  V.  aNeU,  272. 
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HUSBAND  AND  WIFE..    See  Frtn^dulent  Conveyanee;  Married  Woman. 

ILLINOIS. 

1.  The  charter  of  the  Kankakee  and  lUinois  Biver  RaOioad  Company 

ctid  not  limit  the  operation  and  effect  of  the  general  laws  of  niinoiB, 
which  confer  power  npon'ooanties  to  anbecribe  for  stock  in  raihroad 
companies  and  issne  bonds  in  payment  therefor.  CbtifUly  of  Kanka- 
kee Y.  ^tna  Life  Ineurance  Company^  668. 

2.  The  county  of  Kankakee,  in  that  State,  having  been  organised  under 

th,e  act  of  April  1,  1851,  to  provide  for  township  organization,  it  was 
the  duty  of  its  board  of  supervisors  to  discharge  the  duties  enjoined 
by  the  general  laws  upon  the  county  courts  in  those  counties  which 
did  not  adopt  that  organization.  Id. 
8.  The  bonds  issueci  by  that  board  to  pay  for  the  subscription  to  the 
stock  of  that  comjMuiy  are  valid  obligations  of  the  county.    Id. 

IMFOBTS,  DUTIES  ON.     See  Cuetom  Duties, 

IMPROVEMENTS.    See  Internal  Improvements;  Land  Grants^  5;  Mar- 
ried Woman. 

INCOME  TAX.     See  Internal  Revenue,  5. 

INFRINGEMENT.     See  Equity,  1 ;  LeUers-patent,  1,  10,  11. 

INSOLVENCY.     See  Bankruptcy;  Mississij^i,  8. 

INTEREST.     See  Public  Officer;  Railroad  Mortgage,  1. 

INTERNAL  IMPROVEMENTS. 
A  steam  grist-mill  is  not  a  work  of  internal  improvement,  within  tiie 
meaning  of  the  act  of  Nebraska  of  Feb.  16,  1869,  entitled  **  An  Act 
to  enable  counties,  cities,  and  precincts  to  borrow  money  on  their 
bonds,  or  to  issue  bonds  to  aid  in  the  construction  or  completion  of 
works  of  internal  improvement  in  this  State,  and  to  legalize  bonds 
already  issued  for  such  purpose.''    Osborne  v.  County  of  Adams,  181. 

INTERNAL  REVENUE.     See  CoUector  of  Internal  Revenue;  ^Practice,  8. 

1.  Section  161  of  the  act  of  June  30,  1864,  c.  178,  entitied  ''  An  Act  to 

provide  internal  revenue  to  support  the  government,  to  pay  interest 
on  the  public  debt,  and  for  other  purposes,"  does  not  require  that 
whoQ,  pursuant  to  its  provisions,  adhesive  and  other  stamps  are 
furnij»hed  to  the  manufacturer  on  credit,  the  bond  to  secure  the 
payment  therefor  shall  be  executed  to  the  Treasurer  of  the  United 
States.    Jessup  v.  United  Slates,  147. 

2.  Even  if  taken  without  the  authority  of  a  statute,  a  bond  payable  to 

the  United  States,  with  a  condition  that  the  manufacturer  shall  pay 
such  sums  as  lie  shall  owe  the  United  States  for  adhesive  stamps, 
would  be  binding  at  dommon  law,  and  an  action  might  be  main- 
tained thereon.  Id. 
8.  Under  such  a  bond,  any  competent  evidence  to  establish  the  manu- 
facturer's indebtedness  for  stamps  is  admiwible,  whether  they  were 
.  from  time  to  time  furnished  by  the  Commissioner  of  Internal  Reve- 
nue or  the  Assistant  Treasurer  of  the  United  States.    Id, 
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4.  During  the  period  when  sect  122  of  the  act  of  Jane  30,  1804,  c  178, 

as  amended  by  the  act  of  July  13, 1806,  c.  184,  was  in  force,  a  rail* 
way  company  paid  to  alien  uon-resident  holders  of  its  bonds  *the 
entire  interest  due  from  time  to  time  thereon.  Held,  that  the.  com- 
pany, no  claim  having  been  made  here  against  it  for  any  penalty,  is 
liable  to  the  United  States  for  five  per  cent  oh  the  amount  so  paid, 
.  with  interest  thereon  at  the  rate  of  six  per  cent  per  annum.  United 
States  V.  Erie  Railway  Company y  327. 

5.  The  court,  in  22  Wall.  604,  when  this  case  was  then  before  it,  passed 

upon  the  character  and  effect  of  certain  certificates  therein  described, 
which  were  issued  by  a  railroad  company  pursuant  to  a  resolution 
passed  by  the  board  of  directors,  Dec.  19,  1868,  declaring  that  each 
stockholder  was  entitled  to  eighty  per  cent  of  his  capital  stock,  the 
Earnings  which  the  company,  with  a  view  to  increase  its  traffic,  had 
thitherto  expended  in  constructing  and  equipping  its  road  and  in 
purchasing  property.  The  court  adheres  to  its  former  ruling  that 
the  certificates  were  dividends  in  scrip,  within  the  meaning  of  sect. 
122  of  the  act  of  June  30,  1864,  c.  173,  as  amended  by  the  act  of 
July  13,  1866,  c.  184;  but  further  holds  that  the  company  could 
show  what  were  its  earnings  from  Sept.  1,  1862,  to  Dec.  19,  .1868, 
when  the  income*tax  law  was  in  force,  as  its  earnings  during  any 
other  peiiod  were  not  subject  to  the  tax  in  question.  Bailey  y. 
RaUroad'Company,  109. 

IOWA.     See  Bond. 

IRON.     See  Customs  Duties,  6,  6. 

JUDGMENT.     See  Bankruptcy,  3;  Jurisdiction,  5-11,  13;  Mississippi,  5; 
Parties,  1;  Practice,  4-6,  10-13;  Verdict. 

JUDICIAL  NOTICE.     See  Bills  of  Exchange  and  Promissory  Notes,  1. 

JURISDICTION. 

I.  Of  the  Supreme  Court.     See  Appeal;  Dloishn,  Certifcate  of;  Habeas 
Corpus:  Practice,  S',  Railroad  Mortgage,  7 \  Writ  of  Error.  *  * 

1.  The  value  of  the  matter  in  dispute,  when  the  jurisdiction  of  this 

court  depends  thereon,  must  be  such  as  can  be  ascertained  in 
money,  and,  if  not  disclosed  by  the  record,  may  be  shown  by  affi- 
davits.    Youngstown  Bank  v.  Hughes,  523. 

2.  An  appeal  will  not  lie  from  a  decree  of  the  Circuit  Court,  which 

adjudged  to  none  of  the  libellants  in  a  collision  suit,  who  had  dis- 
tinct causes  of  action  against  the  vessel  at  fault,  a  sum  exceeding 
95,000.  Ex  parte  Baltimore  and  Ohio  Railroad  Company,  5. 
8.  Where  parties  severally  assert  in  the  same  suit  a  separate  cause  of 
action,  the  decrees  which  are  rendered  in  favor  of  them  respectively 
cannot  be  joined  to  render  the  amount  involved  sufficient  to  give 
this  court  jurisdiction.  Ex  parte  Baltimore  and  Ohio  Railroad  C&nt' 
pany,  supra,  cited  and  approv^.  Farmers^  Loan  and  Trust  Cimpany 
T.  Waterman,  265. 
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4.  IHstiiict  decrees  in  favor  of  or  against  distinct  parties  oannot  be 
joined  to  render  the  aggregate  sum  sufficient  to  give  this  court  juris- 
diction.   Ad(^  ▼.  Crittenden f  576. 

5'.  Except  in  special  cases,  this  court  has  no  jurisdiction  to  re-examine 

the  judgment  or  the  decree  of  the  Circuit  or  the  District  Court, 

unless  the  matter  in  dispute,  exclusive  of  costs,  although  it  arises 

.    upon  the  Constitution  or  a  statute  of  the  United  States,  exceed  the 

sum  or  value  of  95,000.    Id. 

8.  Judgment  was  rendered  bj  the  Circuit  Court  for  91f000.75  against  a 
town,  on  interest  coupons  detached  from  bonds  which  it  had  issued 
under  a  statute,  the  unconstitutionalitj  of  which  it  set  up  as  a  de- 
fence. The  bonds  were  for  a  larger  sura  than  95,000.  Held,  that 
this  court  has  no  jurisdiction  to  re-exaimine  the  judgment.  Elgin 
Y.  MarshaU,  b7S. 

7.  Sections  001  and  092,  Bev.  Stat.,  as  amended  by  sect.  8  of  the  act  of 

Feb.  16,  1875,  c.  77,  in  limiting  the  appellate  jurisdiction  of  this 
court  in  cases  of  the  character  therein  mentioned,  refer  to  the  sum 
or  value  of  the  matter  actually  in  dispute  in  the  suit  wherein  the 
judgment  or  decree  sought  to  be  reviewed  was  rendered,  and  ex- 
,  elude,  in  determining  such  sum  or  value,  any  estimate  of  the  effect 
of  the  judgment  or  decree  in  a  subsequent  suit  between  the  same  or 
other  parties.    Id. 

8.  Certain  creditors,  who  severally  recovered  judgments  against  A. 

amounting  in  the  aggregate  to  more  than  95,000,  but  none  of 
;  which  exceed  that  sum,  filed  their  bill  against  him  and  B.  in  the 
Circuit  Court  -A  decree  was  passed,  subjecting  to  the  payment 
of  the  complainants  goods  seized  by  virtue  of  an  execution  sued 
out  upon  an  older  judgment  confessed  by  A.  in  favor  of  B.  The 
amount  of  that  judgment  and  the  value  of  the  goods  are  each 
more  than  95,000.  A.  and  B.  appealed.  Held,  that  the  value  of 
the  matter  in  dispute  between  them  and  the  respective  appellees 
is  not  sufficient  to  give  this  court  jurisdiction.  SchwedT.  SmUk^ 
188. 

9.  A  judgment  of.  reversal  by  a  State  court,  with  leave  for  further  pro- 

ceedings in  the  court  of  original  jurisdiction,  is  not  subject  to  review 
here.    Bosttoick  v.  Brinkerhoff,  8. 

10.  Where  a  party  sues  out  a  writ  of  error  to  a  State  court,  this  court 

has  no  jurisdiction  to  re-examine  the  judgment  or  the  decree, 
although  it  be  adverse  to  the  Federal  right,  if  he  set  up  and  claimed 
the  right,  not  for  himself,  but  for  a  party  in  whose  title  he  had  no 
interest.    Miller  v.  Lancaster  Bank^  542. 

11.  The  State  of  Colorado  ^brought  ejectment  in  one  of  her  courts,- and 

offered  in  evidence  the  defendant's  deed  to  the  Territory  of  Colorado 
for  the  demanded  premises.  He  objected  to  its  introduction,  upon 
the  ground  that  at  its  date  **  the  Territory  had  no  right  to  take  a 
conveyance  of  real  estate  without  the  consent  of  the  government  of 
the  United  States.'*  The  objeqtion  was  overruled.  Held,  that  the 
judgment  rendered  for  the  State  is  not  subject  to  review  here,  it  not 


INDEX.  T2r 

JURISDICTION  (cofUinued) . 

appearing  thai  any  Federal  question  was  either  raised  and  paised 
upon  or  necessarily^  inYolTed.    Brown  ▼.  Colorado^  96. 

n.  Of  the  Circuit  Court.  See  Cquhb^  Removal  of;  Practice^  1,  2,  8.' 
12.  Where  the  amount  involved  is  su^cient,  the  citizen  of  a  State  other 
than  Michigan,  who  holds  bonds  of  «  municipal  corporation  in 
Michigan  I  may,  in  the  proper  Circuit  Court  of  "the  United  States, 
maintain  an  action  against  it  on  them,  or  on  the  coupons  thereto 
attached,  although  each  is  payable  to  a  citizen  of  the  State  or  bearer, 
or  to  bearer.     Chichammg  v.  Carpenter^  668. 

in.   In  General.     See  Causes^  Removal  of  8,  10;  Habeas  Corpus. 

18.  The  courts  of  the  United  States  do  not  regard  as  valid  or  as  import- 
ing  verilry  a  judgment  in  personam  rendered  by  a  State  court  for  the 
recovery  of  a  debt  or  demand,  unless  the  defendant  either  entered 
a  voluntary  appearance,  or  he  or  some  one  authorized  to  receive 
process  for  him  was  personally  cited  to  appear.  Pennoyer  v.  Neff^ 
05  U.  S.  714,  cited  and  approved,  and  the  doctrines  announced  in 
that  case  declared  to  be  applicable  to  personal  judgments  against 
corporations.     St.  Clmr  v.  Cox^  850. 

14.  Michigan  permits  foreign  corporations  to  transact  business'  within 
her  limits,  and  when  a  suit  by  attachment  is  brought  against  one  of 
them  by  a  resident  of  the  State,  she  authorizes  the  service  of  a. copy 
of  the  writ,  with  a  copy  of  the  inventory  of  the  property  attached, 
on  **  any  officer,  member,  clerk,  or  agent  of  such '  corporation  " 
within  the  State,  and  declares  that  a  personal  service  of  a  copy  of. 
the  writ  and  of  the  inventory  on  one  of  these  persons  shall  have  the 
force  and  effect  of  personal  service  of  a  summons  on  a  defendant 
in  suits  commenced  by  summons.  A.,  a  resident,  sued  out  of  the 
Circuit  Court  of  a  county  an  attachment  against  a  foreign  corporis 
tion,  and  the  officer  to  whom  the  writ  was  directed  returned  that  by 
virtue  of  it  he  had  seized  and  attached  certain  property,  and  served 
a  copy  of  the  writ,  with  a  copy  of  the  inventory  of  the  attached 
property,  on  the  defendant,  by  delivering  the  same  personally,  in 
said  county,  to  B.,  agent  of  the  said  defendant.  No  appearance 
was  entered  by  the  corporation,  and  A.  recovered  a  judgment  in 
personam  for  the  amount  of  his  demand.  The  record,  of  it  was  in 
another  suit  offered  in  evidence  to  support  a  plea  of  set-off,  and  an 
objection  was  made  to  its  admissibility  that  the '  court  which  ren- ' 
dered  the  judgment  had  not  jurisdiction  of  the  parties.  Held^  1. 
That  the  record  was  properly  excluded,  it  not  appearing  therefrom 
that  the  corporation  was  doing  business  in  the  State  at  the  time  of 
the  service  of  the  writ  on  B.  2.  Had  that  fact  appeared,  the  corpo- 
ration might  have  shown  that  his  relations  to  it  did  not  justify  such 
service.    Id. 

JURY.     See  Pracdee^  8,  6;  Verdici. 
LACHES.     See  EquUy,  5. 
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LAND  GRANTS. 

1.  A  patent  executed  in  the  required  form  and  by  the  proper  officers,  for 

such  a  portion  of  the  public  domain  as  is  by  law  subject  to  sale  or 
other  disposal,  passes  the  title  thereto,  and  the  finding  of  the  facts 
by  the  Land  Department,  which  authorize  its  issue,  is  conclusive  in 
a  court  of  law.  Smelting  Company  y.  Kemp^  104  U.  S.  636,  cited 
upon  this  point  and  approved.     Steel  v.  Smelting  Company,  447. 

2.  A  party  who  claims  to  be  aggrieved  by  such  issue,  although  he  cannot 

have  the  patent  vacaied  or  limited  in  its  operation  where  it  comes 
collaterally  in  question  in  an  action  for  the  recovery  of  possession, 
may  obtain  relief  in  a  Court  of  Chanceiy,  if  he  has  such  an  equita- 
ble right  as  will  estop  the  patentee  or  those  claiming  imder  him 
from  asserting  the  legal  title  to  the  land.  Otherwise  such  party 
must  apply  to  the  officers  of  the  government,  who,  although  not 
clothed  with  power  to  set  the  patent  aside,  may  for  that  purpose 
bring  suit  in  the  name  of  the  United  States.  Id. 
8.  Mineral  lands  belonging  to  the  United  States,  although  lying  within  a 
town  site  on  the  public  domain,  are  subject  to  location  and  sale  for 
mining  pui-poses,  and  a  title  to  tliem  is  acquired  in  the  same  maimer 
as  to  lands  of  that  description  which  are  elsewhere  situate.     Id. 

4.  In  ejectment  for  mineral  lands  by  a  party  claiming  under  the  patentee, 

the  defendant  asserted  that  he  owned  the  demanded  premises  **  by 
superiority  of  possessory  title  and  priority  of  actual  possession  "  of 
them  as  part  of  a  town  site ;  that  the  patentee  was  not  a  citizen ; 
and  that  frauds,  bribery,  and  subornation  of  perjury  had  been  used 
to  obtain  the  patent.  Eeld,  that  it  was  the  province  of  the  Land 
Department  to  pass  upon  such  matters  before  the  patent  was  issued, 
and  that  they  could  not  be  set  up  to  defeat  the  action.    Id. 

5.  A  party  cannot  invoke  the  doctrine  of  estoppel  against  the  owners  by 

reason  of  improvements  which,  with  their  knowledge,  he  put  upon 
the  land,  if  he  was  aware  at  the  time  that  it  belonged  to  them,  and 
that  he  had  no  title  to  it.    Id. 

6.  Subject  to  the  exceptions  tlierein  mentioned,  the  act  of  July  23, 1866, 

c.  212,  granted,  for  the  use  and  benefit  of  the  S^t.  Joseph  and  Denver 
City  Railroad  Company,  the  odd-numbered  sections  of  public  land 
within  a  prescribed  distance  on  each  side  of  the  proposed  road.  The 
company  duly  filed  in  the  office  of  the  Secretary  of  the  Interior  a 
map  showing  the  definite  location  of  the  line  of  the  road.  Heid^ 
that  the  grant  was  in  prcesenti,  and  attached  to  those  sections  as  soon 
as  the  map  was  so  filed.  No  valid  advei-se  right  or  title  to  any  part 
of  them  could  be  acquired  by  a  subsequent  settlement  or  entry. 
Van  Wych  v.  Knevala,  380. 

7.  On  the  failure  of  the  company  to  complete  the  work,  a  forfeiture  of 

the  g^nt,  if  it  resulted  therefrom,  can  be  enforced  only  by  the 
ynited, States  through  judicial  proceedings  or  the  action  of  Con- 
gress. A  third  party  cannot  set  it  up  to  validate  his  title,  nor  avail 
himself  of  the  fact  that  the  company,  in  constructincf,  deviated  from 
the  original  line,  if  the  lands  which  he  claims  are  within  the  pre- 
scribed distance  from  it  and  the  road  as  built.    Id. 
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of  October  17th,  1872.    Finally,  the  bill  alleged  that  Lewis 
Carusi,  during  his  lifetime,  repeatedly 

"  Declared}  in  most  unmistakable  terms,  that  it  was  his  inten- 
tion to  leave  his  estate,  by  any  testamentary  disposition  he  should 
make  thereof,  to  his  nieces,  to  the  exclusion*  entirely  of  any 
nephews  that  might  survive  him,  and  to  the  exclusion  of  the  wife 
of  the  said  Samuel  Carusi,  should  she  survive  him ;  .  .  and 
that  it  was  the  intention  of  Lewis  Carusi  to  make  provision  at  all 
events  for  his  said  several  nieces  in  preference  to  a}l  persons  and 
to  every  person  who  might,  by  reason  of  affinity,  have  any  claim 
upon  him  or  his  estate/' 

The  bill  prayed  for  a  decree  declaring  the  deed  of  trust  dated 
July  18th,  1872,  to  be  in  full  force  and  effect,  and  that  the  will 
of  Lewis  Carusi  was  operative  as  designating  the  beneficiaries 
under  the  deed  of  trust,  and  its  terms  and  conditions ;  that  the 
will  of  Samuel  Carusi,  so  far  as  it  devises  any  part  of  the  estate 
of  which  Lewis  Carusi  died  seized,  might  be  declared  null  and 
void ;  that  a  receiver  might  be  appointed  to  take  charge  of  and 
manage  the  estate,  and  that  the  defendants,  Adelaide  S.  Carusi 
and  John  McLean  Carusi,  named  as  executors  of  the  will  of 
Samuel  Carusi,  might  be  enjoined  from  interfering  in  any  way 
with  the  estate  of  Samuel  Carusi,  and  for  general  relief. 

Mr.  WtUiam  B.  Wdib  for  appellant 
Mr.  Z.  O.  Bine  for  appellees. 

Mb.  JusnoE  Woods  delivered  the  opinion  of  the  court 
The  case  made  by  the  bill  of  complaint  is  based  on  the  wiU 
of  Samiiel  Carusi,  and  upon  the  deed  of  trust  alleged  to  have 
been  executed  and  delivco:^  July  18th,  1872.  The  contention 
of  complainant  is  that,  by  the  deed  Lewis  Carusi  conveyed  to 
Samuel  Caniisi  all  his  real  estate  in  trust  to  convey  the  same  to 
sadi  person  or  persons  as  the  said  Lewis  Carusi  might,  ^^  by  his 
last  will  and  testament,  or  other  paper  writing  under  his  hand 
and  seal,  by  two  piersons  witnessed,  designate  and  direct ; "  and 
that  although  the  will  was  revoked  by  the  trust  deed,  it  was 
nevertheless  effectual  as  a  designation  of  the  persons  to  whom 
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said  real  estate  was  to  be  conveyed  by  Samnel  Carusi,  the 
trustee ;  and  that  the  complainant  and  her  sister,  Genevieve 
Carasi,  were  the  persons  who  were  so  designated  by  the  wilL 
It  is  clear,  therefore,  that  complainant's  case  can  derive  no  aid 
from  the  declarations  of  the  testator,  Lewis  Carusi,  alleged  to 
have  been  made  before  and  after  the  execation  of  his  will,  in  re- 
lation to  the  disposition  which  he  intended  to  make  of  his  proper- 
ty.   It  must  stand  or  fall  upon  the  designation  made  in  the  wilL 

It  is  clear,  also,  that  the  will  is  to  receive  precisely  the  same 
construction,  as  an  instrument  designating  ^e  beneficiaries  of 
the  trust  deed,  as  it  would  have  received  as  a  last  will  duly 
proven  and  recorded.  The  question  is,  therefore,  what  estate 
did  the  testator  intend  to  give  the  complainant  by  his  will  of 
March  18th,  1872? 

This  will  gives,  first,  an  estate  in  fee  simple  to  Samuel  Carusi ; 
it  contains,  second,  the  expression  of  a  hope  and  trust  that  he 
will  not  unnecessarily  diminish  the  estate ;  and,  third,  it  gives 
to .  the  nieces  of  the  testator  so  much  of  his  estate  as  Samuel 
Carusi  shall  not  at  his  death  have  disposed  of  by  sale  or  devise. 
We  have,  then,  devised  to  Samuel  Carusi  an  estate  in  fee  simple, 
with  an  absolute  power  of  disposition  either  by  sale  or  devise 
clearly  and  unmistakably  implied.  Therefore,  according  to 
the  adjudged  cases,  the  limitation  over  to  the  nieces  of  the  tes- 
tator is  void. 

The  rule  is  well  established  that,  although  generally  an  estate 
may  be  devised  to  one  in  fee  simple  or  fee  tail,  with  a  limita- 
tion over  by  way  of  executory  devise,  yet  when  the  will  shows 
a  clear  purpose  of  the  testator  to  give  an  absolute  power  of  dis- 
position to  the  first  taker,  the  limitation  over  is  void. 

Thus,  in  the  case  of  Attorney' General  v.  HaU^  Fitg-G.  814, 
there  was  a  devise  of  real  and  personal  estate  to  the  testator's 
son  and  to  the  heirs  of  his  body,  and  that  if  he  should  die 
leaving  no  heirs  of  his  body,  then  so  much  of  the  real  and  per- 
sonal estate  as  he  should  be  possessed  of  at  his  death  was  de- 
vised over  to  the  complainants  in  trust.  The  son  in  his  lifetime 
suffered  a  common  recovery  of  the  real  estate,  and  made  a  will 
as  to  the  personal  estate,  and  died  without  issue,  and  a  biU  was 
filed  against  his  executor  to  account    It  was  held  by  Lord 
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Chanoellor  King,  aided  by  the  master  of  the  rolls  and  the  chief 
baron  of  the  exchequer,  that  the  devisee  was  tenant  in  tail  of 
the  real  estate,  and  had  barred  the  plaintiffs  by  the  common 
recovery,  and  that  the  executrix  was  not  to  account  for  the  per- 
sonal estate  to  the  persons  claiming  under  the  limitation,  for 
that  was  void  as  repugnant  to  the  absolute  ownership  and 
power  of  disposal  given  by  the  wilL 

In  the  case  of  Iios8  v.  Hoss^  1  Jac.  &  Walker,  154,  a  limita- 
tion over  was  declared  void  because  it  was  limited  upon  the 
contingency  that  the  first  taker  did  not  dispose  of  the  property 
by  will  or  otherwise.  See  also  Cuihbert  v.  Purrier^  Jac.  415 ; 
Bourn  v.  Gibbsy  1  Buss.  &  Mylne,  614 ;  Jlolmea  v.  Godson^  8 
DeG.  M.  &  G.  152. 

The  American  cases  are  to  the  same  effect.  Thus,  in  Jack- 
son  V.  BuU^  10  Johns.  IS,  Charles  Bull  died  seized  of  the  prem- 
ises in  question.  By  his  last  will,  after  devising  a  certain  lot 
of  land  to  his  son  Moses,  he  declared :  ^^  In  case  my  son  Moses 
should  die  ^vithout  lawful  issue,  the  said  property  he  died  pos- 
sessed of  I  will  to  my  son  Young,  his  lawful  issue,"  &c.  It 
was  held  that  the  limitation  over  was  void  as  being  repugnant 
to  the  absolute  control  over  the  estate  which  the  testator  in- 
tended to  give. 

In  Ide  V.  Ide^  5  Mass.  500,  the  devise  was  to  the  testator's 
son  Feleg,  his  heirs  and  assigns,  with  the  following  provision : 
"  And  further,  it  is  my  will  that  if  my  son  Peleg  shall  die  and 
leave  no  la^vful  heirs,  what  estate  he  shall  leave  to  be  equally 
divided  between  my  son  John  Ide  and  my  grandson  Nathaniel 
Ide,  to  them  and  their  heirs  forever."  Held  that  his  limitation 
over  to  John  and  Nathaniel  Ide  was  void  because  inconsistent 
with  the  absolute  unqualified  interest  in  the  first  devisee. 

To  the  same  effect  is  the  case  of  Bowen  v.  Dean^  110  Mass. 
432,  where  a  man  devised  all  his  estate,  real  and  personal,  to 
his  wife, ''  to  hold  ta  her  and  her  assigns,"  but  should  she  '^  die 
intestate  and  seized  of  any  portion  of  said  estate  at  the  time  of 
her  death,"  then  over.  The  wife  took  possession  of  the  land 
and  died  having  made  a  will  by  which  she  devised  and  be- 
queathed all  her  estate,  real  and  personal.  It  was  held,  that 
the  will  of  the  husband  gave  the  wife,  by  necessary  implica- 
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tion,  an  absolute  power  of  disposal^  either  by  deed  or  will,  and 
this  power  having  been  fully  executed  by  her  will,  nothing  re- 
mained upon  which  the  devise  over  in  the  will  of  her  husband 
could  operate. 

In  MeUon  v.  Cooper^  4  Leigh,  408,  the  case  waB  this :  John 
C!ooper  died  in  1813  seized  of  the  messuage  and  land  in  contro- 
versy, having,  by  his  last  will  duly  executed,  devised,  inter  attOy 
as  follows :  ^^  I  give  to  my  son,  William  Cooper,  the  plantation 
I  live  on,  to  him  and  his  heirs  forever.  In  case  he  should  die 
Avithouta  son  and  not  sell  the  land,  I  give  the  land  to  my  son, 
Oeorge,"  &c.  The  plantation  on  which  the  testator  lived  was 
the  land  in  controversy.  George  Cooper,  the  lessee  of  the 
plaintiff,  was  the  testator^s  son  George  mentioned  in  the  devise, 
who  claimed  the  land  under  the  limitation  over  to  him  therein 
cont&ined.  The  testator's  son  William,  to  whom  the  land  was 
devised  in  the  fiist  instance,  attained  to  full  age,  manied,  and 
died,  leaving  issue  one  daughter,  but  without  leaving  or  ever 
having  had  a  son,  and  without  having  sold  the  land.  The  ques- 
tion referred  to  the  court  was  whether,  upon  this  state  of  facts, 
George  Cooper  was  entitled  to  the  land.  The  court  held  that 
a  general,  absolute,  unlimited  power  to  seU  the  land  was  given 
to  William  Cooper  by  the  devise,  and  he  took  a  fee  simple,  and 
that  George  Cooper  was  not  entitled  to  recover.  See  also 
OifardY.  Ohoate,  100  Mass.  M&\  Hale  v.  Marshy  lb.  468; 
Bcmsdell  v.  Bamadell^  21  Ma  288. 

The  rule  is  thus  stated  by  Chancellor  Kent :  ^^  U  there  bean 
absolute  power  of  disposition  given  by  the  will  to  the  first 
taker,  as  if  an  estate  be  devised  to  A  in  fee,  and  if  he  dies 
pa89e89ed  of  the  property  without  lawful  issue,  the  remainder 
over,  or  remainder  over  of  the  property  whidi  he,  dying  with- 
out heirs,  should  leave^  or  without  Belling  or  devising  the  same ; 
in  all  such  cases  the  remainder  over  is  void  as  a  remaindeif  be- 
cause of  the  preceding  fee ;  and  it  is  void  by  way  of  executoiy 
devise,  because  the  limitation  is  inconsistent  with  the  absolute 
estate,  or  power  of  disposition  expressly  given,  or  necessarily 
imphed  by  the  wiU.''    4  Kent's  Com.,  271. 

If  the  will  of  Lewis  Oarusi  had  remained  unrevoked  and  had 
been  duly  proven  and  recorded,  and  Samuel  Camsi  had  died 
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reserved  in  the  deed  a  lien  to  secure  the  payment  of  the  notes,  and 
she  and  her  husband  went  into  possession,  erected  permanent  im- 
provements, and  made  payments  on  the  notes,  —  Held,  1.  That  she, 
though  consenting  to  account  for  rents  and  profits,  is  not  entitled, 
by  reason  of  her  coverture,  to  have  the  sale  set  aside  and  the  pur- 
chase-money already  paid  refunded;  nor  will  she  or  her  husband  be 
allowed  anything  for  the  improvements.  2.  That  for  the  amount 
^maining  due  upon  the  notes,  according  to  their  tenor  and  effect^ 
the  lien  may  be  enforced  by  a  sale  of  the  land.  Bedford  v.  Burton^ 
838. 

MENOMINEE  RIVERA  See:  Boundary  Rioer. 

MICHIGAN. .  See  Boundary  River;  Jurvtdiction,  12,  14. 

1.  A  rule  of  court  in  Michigan  provides,  that  where  a  defendant  pleads 

matter  of  set-off,  founded  on  a  written  instrument,  he  cannot  **  be 
put  to  the  proof  of  the  execution  of  the  instrument  or  the  hand- 
writing "  of  the  opposite  party,  unless  an  affidavit  is  filed  **  denying 
the  same."  .HeUl,  that  the  want  of  such  affidavit  does  not  preclude 
the  plaintiff  from  showing  that  such  an  instrument,  dated  January 
2,  was  executed  on  Sunday,  January  1,  or  that  his  duplicate  of  an 
instrument  executed  in  ituplicate  by  him  and  the  defendant  diffei-s 
in  its  contents  from  the  one  retained  by  the  defendant.  Ames  v. 
Quimby,  342. 

2.  By  the  terms  of  the  act  of  Michigan  of  March  22,  1860,  township 

bonds  in  aid  of  a  railroad  company  are  not  invalid  because  they 
were  issued  after  the  expiration  of  sixty  days  from  the  date  when 
the  vote  in  favor  of  issuing  them  was  cast  by  the  electors.  Chicka- 
ndng  v.  Carpenter ^  668. 

8.  In  Michigan,  where  the  execution  of  the  instrument  sued  on  is  not 
put  in  issue  by  an  appropriate  plea,  verified  by  affidavit,  proof 
thereof  is  not  required  The  effect  of  the  pleadings  in  this  suit  is 
to  raise  the  question  whether  the  bonds,  if  issued  after  such  period 
of  sixty  days,  are  valid.     Id, 

4.  Such  bonds  may  be  delivered  to  a  corporation  lawfully  formed  by 
the  consolidation  of  a  corporation  with  that  to  which  they  were 
voted.    Id. 

MINES  AND  MINING.    See /^n^  6;ran/«,  8,  4. 

MINNESOTA.     See  BUU  of  Exchange  and  PromUnory  Notes,  8;  Sfaiut/is 
and  Constitutions^  Construction  of  2,  8. 

MISSISSIPPI. 

1.  Leave  to  amend  the  affidavit,  by  inserting  a  new  ground  for  an  attach- 

ment sued  out  in  Mississippi,  is  not  the  subject  of  .a  valid  exception, 
it  not  appearing  that  the  defendant  was  thereby  prejudiced.  Fitz- 
Patrick  v.  Flannagan,  648. 

2.  Where  a  firm  is  dissolved  by  the  death  of  one  of  ita  members,  and  no 

bill  is  filed  by  his  representatives,  or  by  the  firm  creditors  seeking 
the  intervention  of  a  court  of  equity  to  wind  up  the  business  of  the 
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firm,  marshal  its  assets  and  apply  them  to  the  firm  debts,  the  m^ 
Tiving  partner  may,  by  paying  his  indiyidaal  indebtedness  lH& 
those  assets,  make  a  disposition  of  them,  which  Is  not  a  fraud 
in  law  upon  the  firm  creditors,  nor,  in  the  absence  of  an  actual 
intent  to  defraad,  a  just  ground  for  suing  out  an  attachment  under 
the  statute  of  Mississippi    Id, 

8.  Section  1420  of  the  Code  of  Mississippi  of  1871,  ante,  p.  658,  did  not 
forbid  an  insolvent  debtor  to  give  a  preference  to  one  or  more  of  his 
creditors,  if  it  were  bona  fde  and  with  no  intent  to  secure  a  benefit 
to  himself.    Id, 

4.  A  continued  recognition  of  his  liability,  and  his  agreement  to  ^aah 
charge  it  after  he  has  a  full  knowledge  of  all  the  facts  in  relation  to 
which  the  alleged  false  representations  were  made  at  the  time  of  his 
original  promise,  estops  the  party  from  setting  them  up  as  a  defence 
to  an  action  on  tiiat  promise.    Id, 

6.  According  to  the  practice  of  the  Circuit  Court  in  Mississippi^  the 
judgment  sustaining  the  attachment  and  the  personal ;  final  judg- 
ment on  the  merits  against  the  defendant  are  separate,  and  may  be 
considered  here  separately  on  a  writ  of  error  brought  Co  review  the 
latter  judgment    Id, 

M0BT6A6E.  See  Appeal,  8-^;  Carporatum,  4;  DUtrict  of  Cohtmbia; 
Equity,  7;  Rmtroad  Mortgage ;  Waiter,' 

MUNICIPAL  BONDS.  See  Constitutional  Law,  3,  4;  Internal  Improve- 
mente;  Jurisdiction^  12;  Michigan,  2-4;  Negotiable  InstntmeniM; 
Statutes  and  Constitutions,  Construction  of,  2,  8. 

MUNICIPAL  CORPORATION.    See  Appeal,  6 ;  Constitutional  Law,  8, 4. 

MUNICIPAL  SUBSCRIPTIONS.     See  Illinois;  Michigan,  2-4. 

NEBRASKA.     See  Internal  Improvements, 

NEGLIGENCE.     See  Admiralty;  Customs  Duties,  9. 

The  plaintiff,  in  the  course  of  his  employment  as  an  engine-driver  for 
the  defendant,  a  railroad  company,  was  injured  by  the  collision  of 
the  train  on  which  he  was  with  another  train  of  the  company.  Held, 
that  the  court  did  not  err  in  charging  the  jury  that  the  company,  if 
its  negligehce  had  a  share  in  causing  the  injuries  of  the  plaintiff, 
was  liable,  notwithstanding  the  contributory  negligence  of  his  fel« 
low-servant.     Qrand  Trunk  Railway  Company  v.  CummingSf  700. 

NEGOTIABLE  INSTRUMENTS.  See  BiUs  of  Exchange  and  Promissory 
Notes;  Equity^  8. 

1.  Overdue  coupons  detached  from  a  municipal  bond  which  has  not 

matured  are  negotiable  by  the  law  merchant.  Thon^Mon  v.  Perrine, 
689. 

2.  Wh^  coupons  are  payable  to  bearer,  the  right  of  the  holder  thereof 

to  sue  thereon  in  a  court  of  the  United  States  does  not  depend  upon 
the  citizenship  of  any  previous  holder.     He  is  not  an  assignee, 
within  the  meaning  of  the  w^i  of  March  8,  1875,  c.  187.    Id. 
8.  Thompson  v.  PerrinSf  108  U.  S.  806,  cited  and  reaffirmed.    Id. 
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NEW  TRIAL.    See  Colorado:  Practice,  5, 11;  Verdict. 

* 

NOTARY  PUBLIC.     See  BilU  of  Exchange  and  Promissory  Notes,  1. 
NOTICE.    See  Life  Insurance,  2. 

OFFICERS  OF  THE  UNITED  STATES.  See  Collector  of  Internal 
Revenue;  Constitutional  Law,  1 ;  Customs  Duties,  9;  Lcmd  Chrants, 
1,  2;  PubUc  Officer;  United  States,  Suits  by  or  against,  2,  3. 

OFFICIAL  BONDS.    See  Collector  oflnterwd  Revenue. 

OREGON.    See  Stockholder,  2. 

PARTIES.     See  Appeal,  1,  5;  RaUroad  Mortgage,  4. 

1.  A  sheriif  ha^ng  possession  of  property  ander  a  writ  of  attachment  is 

not  bound  by  the  judgment  in  a  replevin  suit  to  which  he  was  not  a 
party,  and  in  which  he  was  not  served  with  process,  and  did  not 
appear,  and  which  he  did  not  defend,  although  his  under  sherifE,  as 
an  individual,  was  a  party  to  the  suit.  Geekie  v.  Kirhy  Carpenter 
Company,  879. 

2.  In  an  action  upon  a  covenant, — contained  in  an  agreement  between 

the  covenantor  and  **  S.  and  such  other  parties  as  he  may  associate 
with  him  under  the  name  of  S.  and  Company,"  signed  and  sealed 
by  the  covenantor,  and  signed  **  S.  &  Co."  by  the  hand  of  S.,  acting 
in  behalf  and  by  authority  of  the  partnership,  —  to  pay  to  **  the  said 
S.  and  Company,  parties  of  the  second  part,"  for  work  to  be  done 
by  them,  all  those  who  are  partners  at  the  time  of  the  signing  of 
the  agreement  may  join.  Seymour  v.  Western  Railroad  Company, 
820. 

PARTITION. 

1.  The  difference  between  a  judgment  and  writ  of  partition  at  common 

law,  and  a  partition  by  decree  in  chancery  as  it  affects  the  title, 
is,  that  the  former  operates  by  way  of  delivery  of  possession  and 
estoppel,  while  in  the  latter  the  transfer  of  title  can  be  effected 
only  by  the  execution  of  conveyances  between  the  parties,  which 
may  be  decreed  by  the  court  and  compelled  by  attachment.  Gay 
V.  Parpart,  670. 

2.  Some  of  the  States  confer  upon  their  Chancery  Courts  authority  to 

make  such  a  conveyance  by  a  master  commissioner,  or  they  provide 
that  the  decree  itself  shaU  operate  as  such  conveyance  and  vest  the 
title  in  the  parties  to  whom  the  premises  have  been  severally  al- 
lotted; but  where,  in  a  suit  in  equity  for  partition,  no  such  author- 
ity  or  provision  exists,  the  proceeding,  while  it  may  be  effectual  as 
a  division  and  an  allotment  of  the  property,  does  not  pass  the  title 
thereto.  Id, 
8.  Where  a  decree  erroneously  declared  the  nature  of  the  estate  of  each 
co-tenant,  and  three  days  thereafter  deeds  inter  partes  were  made 
which  do  not  follow  the  decree,  and  where,  twelve  years  afterwards, 
a  bill  in  chancery  was  brought  to  perfect  the  partition  by  compelling 
conveyances  in  accordance  with  the  decree,  the  court  may  inquire 
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into  the  equities  of  the  parties  arising  <mt  of  the  sorroiuidiiig  eir- 
cumstances,  iftkd  refuse  to  order  conveyances  in  accord  with  the  title 
as  found  by  the  former  decree,  when  it  would  be  inequitable  to 
make  such  order.    Id. 

4.  If  such  former  decree  was  made  by  consent  of  the  party  againali  whom 

the  error  was  committed,  and  who.  received  no  valuable  considera- 
tion, and  if  no  one  is  interested  but  volunteers,  or  those  who  pur- 
chased with  full  notice  of  the  facts,  no  order  for  conveyances  will  be 
made,  but  the  parties  will  be  left  to  rely  for  their  title  on  those 
which  were  interchangeably  made  to  each  other  in  accordance  with 
the  respective  allotments.    Id, 

5.  No  person  can  be  an  innocent  purchaser  for  value  under  the  first 

decree  who  was  attorney  for  the  plaintiff,  and  who  purchased  from 
him  while  the  suit  to  enforce  it  was  pending.    Id, 

PARTNERSHIP.  See  Mimsgippi,  2;  Partiu,  2. 
The  court  below  instructed  the  jury  that  it  was  the  duty  of  a  surviving 
member  of  a  firm  to  convert  its  property  into  money,  coUect  debts 
due  to  it,  and  first  apply  them  to  the  payment  of  its  debts  due,  and 
that  if  he  mingled  the  goods  of  the  firm  with  his  own  so  that  they 
could  not  be  identified,  he  rendered  his  own  liable  for  the  firm 
debts ;  and  that  the  application  of  the  proceeds  of  the  goods  to  the 
payment  of  his  individual  debts  was  a  fraud  upon  the  firm  creditors. 
Held^  that  the  instruction  was  erroneous.  McGinJty  v.  Fiofmagan^ 
661. 

PATENT  FOR  LAND.     See  Land  Grants. 

i^ATENT-RIGHT.    See  Letters^atent, 

PLEADING.     See  Equity,  U. ;  Mariiime  Law,  3-6,  8;  Michigan^  1, 8;  Prao- 
'    tice,  7 ;  Sale,  2, 

PRACTICE.  See  Admiralty,  8;  Appeal;  BiU  o/liemew:  Causes,  Remocal 
of;  Ctistams  Duties,  Q;  Dinsion,  Certificate  of ;  Equity,  11,  \  Habeas 
Corpus;  Jurisdiction;  Maritime  Law, Z-6',  Michigan,!;  Mississ^i; 
Parties ;  Railroad  Mortgage,  4 ;  Verdict ;  Writ  of  Error,    ' 

1.  Rule  32  applies  only  to  cases  remanded  to  a  State  court  by  the  Circuit 

Court,  or  dismissed  under  the  authority  of  sect.  5  of  the  act  of 
March  3,  1875,  c.  137.     Call  v.  Palmer,  39. 

2.  Under  the  act  of  March  3,  1875,  c.  137,  the  Circuit  Court  should 

dismiss  a  suit  where  the  name  of  the  complainant  who  has  no  real 
interest  in  the  subject-matter  thereof,  has  been  improperly  and  ool- 
lusively  used  for  the  purpose  of  creating  a  case  cognizable  there. 
Hayden  v.  Manning,  586. 

8.  A  case  should  not  be  withdrawn  from  the  jury,  unless  the  facts  are 
undisputed,  or  the  testimony  is  of  such  a  conclusive  character  that 
a  verdict  in  conflict  therewith  would  be  set  aside.  Phcsnix  Insur- 
ance Company  v.  Doster,  30. 

4.  Where  the  evidence  is  such  that,  as  to  a  given  matter,  there  is  no 
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question  for  the  jury,  a  charge  and  a  refusal  to  charge  in  regard 
to  such  matter  are  not  a  ground  for  reversing  the  judgment,  be- 
cause they  work  no  injury  to  the  par^  excepting.  Ames  v.  Quimby^ 
842. 

5.  After  a  new  trial  has  been  had,  pursuant  to  the  mandate  of  this 

court,  and  a  second  judgment  rendered,  no  errors  other  than  those 
committed  after  the  mandate  was  received  below  can  be  considl^red 
here.     Id, 

6.  Although  the  refusal,  at  the  close  of  the  testimony  of  the  plaintiff, 

to  direct  a  verdict  for  th^  defendants  would  justify  a  reversal  of  a 
judgment  against  them,  yet  if  they  proceed  with  their  defence  and 
introduce  testimony  which  is  not  in  the  record,  the  judgment  on 
the  verdict  which  the  jury,  under  proper  instructionB,  find  against 
them  will  not  be  reversed  on  account  of  that  refusal.  Grand  Trunk 
RaUpoay  Company  v.  Cummings^  700. 

7.  Wher^  nil  debet  is  pleaded,  it  is  not  error  to  strike  out  a  notice  of 

special  matter  to  be  given  in  evidence,  where  evidence  of  such 
matter  is  admissible  under  the  plea.     United  States  v.  Stone,  525. 

8.  Where  an  information  against  a  distillery  for  an  alleged  violation 

of  the  revenue  laws  was  filed,  and  the  District  Court,  after  ren- 
dering judgment  in  favor  of  the  claimant,  denied  the  motion  of  the 
United  States  that  a  certificate  of  reasonable  cause  of  seizure  be 
entered  of  record, —  Held,  that  the  action  on  the  motion  cannot  be 
reviewed  here  or  in  the  Circuit  Court.  United  States  v.  Abatoir 
Place,  180. 

9.  The  court,  in  affirming  the  decree  below,  declines  to  deliver  an  ex- 

tended opinion,  as  the  determination  of  the  case  depends  upon 
matters  of  fact,  and  no  doubtful  or  difficult  question  of  law  is 
involved.     Tyler  v.  Campbell,  322. 

10.  Although  there  was  no  general  verdict  in  this  case,  and  no  special 

verdict  in  any  form  known  to  the  common  law,  and  no  waiver  in 
writing  of  a  jury  trial,  and  no  such  finding  of  the  court  below  upon 
the  facts  as  is  provided  for  by  sect.  649  of  the  Revised  Statutes, 
this  court,  on  a  written  stipulation  filed  here  by  the  parties,  agree- 
ing" upon  the  facts,  reviewed  the  case  on  a  writ  of  error,  reversed  a 
judgment  below  for  the  defendant,  and  directed  a  judgment  for  the 
plaintiff.     Geekie  v.  Kirby  Carpenter  Company,  379. 

11.  After  the  adjournment  without  day  of  a  term,  whereat  a  final  judg- 

ment on  a  verdict  was  rendered  by  one  justice  of  the  Supreme  Court, 
of  the  District  of  Columbia,  and  an  appeal  taken  therefrom  to  the 
general  teim,  but  no  bill  of  exceptions  or  case  stated  filed,  a  new 
trial  cannot  be  granted  upon  a  case  stated  filed  by  him  at  a  subse- 
quent tei-m.     Coughlin  v.  District  of  Columbia,  7. 

12.  When  a  verdict  and  a  judgment  for  the  plaintiff  were  wrongly  set 

aside,  and  the  error  appears  of  record,  he  may,  without  a  bill  of 
exceptions,  avail  himself  of  it  upon  a  writ  of  error  to  reverse  a  final 
judgment  afterwards  rendered  against  him.     Id. 

13.  When  a  judgment  for  the  plaintiff  in  a  personal  action  was  errone- 

voL.  XVI.  47 
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ously  set  aside,  aud  a  subsequent  final  judgment  against  him  is 
brought  up  by  writ  of  error,  pending  which  he  dies,  this  court  will 
affirm  the  first  judgment  nunc  pro  tunc.    Id. 

PRESUMPTION.    See  Conjlict  of  Laws. 

PRINCIPAL  AND  SURETY.     See   CoUector  of  Internal  Rrpenue;  Cus- 
toms Duties^  7-9. 

PRIZE.     See  Bounty,  2. 

PROOF,  BURDEN  OF.    See  Evidence. 

PUBLIC  LANDS.     See  Land  Grants. 

PUBLIC  OFFICER.     See   CoUector  of  Internal  Revenue;    Constitutional 

Law  J  1 ;  Customs  Duties,  9 ;  Land  Grants,  1, 2 ;  United  States,  Suits 

by  or  against,  2,  3. 

An  officer  charged  with  the  disbursement  of  public  moneys  is  not  liable 

for  interest  thereon,  if  he  has  not  converted  them  to  his  own  use,  nor 

neglected  to  disburse  them  pursuant  to  law,  nor,  when  thereunto 

required,  failed  to  account  for  or  transfer  them.     United  States  r. 

Denvir,  530. 

PURCHASER  IN  GOOD  FAITH.     See  Damages ;  Partition,  4,  6. 

RAILROAD.  See  Corporation;  Interned  Revenue,  4,  5  ;  Land  Grants^ 
6-9;  ^-^pligence;  Railroad  Mortgage;  Statutes  and  ConstituiionSf 
Cansti-uction  of,  2,  3. 

RAILROAD  COMPANIES,  SUBSCRIPTIONS  TO  THE  CAPITAL 
STOCK   OF.     See  Illinois ;  Michigan,  2-4. 

RAILROAD  MORTGAGE.  See  Corporation,  4;  Equity,  7. 
I.^  A  railroad  company  executed,  March  10,  1869,  to  a  trustee,  by  way 
of  security  for  its  bonds  payable  thirty  years  thereafter,  a  first  mort- 
gage upon  its  road,  and  stipulated  that  if  **  default  should  be  made  in 
the  payment  of  any  half-year's  interest  on  any  of  them,  and  the  cou- 
pon for  such  interest  be  presented  and  its  payment  demanded,  and 
such  default  continue  six  months  after  such  demand  without  the  con- 
sent of  the  holder  of  such  coupon  or  bond,  then  and  thereupon  the 
principal  of  all  of  the  bonds  thereby  secured  should  be  aud  become 
immediately  due  and  payable,  anything  in  the  bonds  to  the  contrary 
notwithstanding;  and  the  trustee  might  so  declare  the  same,  and 
notify  the  company  thereof;  and,  upon  the  written  request  of  the 
holders  of  a  majority  of  the  bonds  then  outstanding,  should  proceed 
to  collect  both  principal  and  interest  of  all  such  bonds  outstanding 
by  foreclosure  and  sale  of  said  property,  or  otherwise,  as  therein 
provided."  Claiming  that  there  had  been  a  default  for  more  than 
six  months  after  a  demand  for  the  payment  of  the  coupons  due  in 
1873,  the  trustee  declared  the  principal  of  the  bonds  to  be  due, 
and  notified  the  company  thereof.  He  then,  without  obtaining  the 
written  request  of  a  majority  of  the  holders  of  the  bdnds  outstand- 
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ing,  brought  suit  praying  for  a  decree  for  a  sum  equal  to  the  entire 
amount  of  the  bonds  and  interest  due  thereon,  and  for  the  fore- 
closure and  sale  of  the  mortgaged  property.  Held^  that,  if  there  had 
been  isuch  default,  he  was  not  entitled  to  the  decree.  Chicago  and 
Vincennes  Railroad  Company  v.  Fosdickj  47. 

2.  "Where  by  the  stipulations  of  the  mortgage  it  is  a  security  for  th^  pay- 

ment of  the  interest  as  it  semi-annually  accrues,  as  well  as  of  the 
principal,  the  trustee,  on  the  non-payment  of  either,  or,  on  his 
failure  to  act,  any  bondholder,  may,  to  enforce  the  security,  bring 
suit,  and  if  it  results  in  a  sale  of  the  mortgaged,  premises  as  an  en- 
tirety which  is  confirmed  by  the  court,  the  purchaser  takes  an  abso- 
lute title  to  them  as  against  the  parties  to  the  suit  or  their  privieat 
and  the  proceeds  of  the  sale  will  be  applied  first  to  the  arrears  of 
interest,  then  to  the  mortgage  debt,  then  to  the  junior  incumbrances, 
according  to  their  respective  priority  of  lien,  and  the  surplus,  if  any, 
will  be  paid  to  the  mortgagor.     Id. 

3.  In  such  a  suit,  the  decree  should  declare  the  fact,  nature,  and  extent 

of  the  default  which  constitutes  the  breach  of  the  condition  of  the 
mortgage,  and  the  amount  then  due,  and  a  substantial  error  in  that 
regard  will,  on  appeal,  vitiate  the  subsequent  proceedings. .  A  reason- 
able time  for  pay ment  should  be  allowed,  and,  on  such  payment  within 
the  prescribed  period,  further  proceedings  will  be  suspended  untlt 
another  default  occurs.  At  any  time  prior  to  the  confirmation  of 
the  sale  under  the  decree,  the  mortgagor,  by  bringing  into  court  the 
amount  then  due,  and  costs,*  will  be  allowed  to  redeem.  Howell  ▼. 
Western  Railroad  Company,  04  TJ.  S.  463,  touching  the  form  of  the 
decree  where  moneys  payable  by  instalments  are  secured  by  mort- 
gage, cited  and  approved.     Id 

4.  In  August,  1870,  a  first  mortgage  on  a  railroad  was  made.    In  Jan- 

uary, 1873,  a  second  mortgage  on  the  same  railroad  was  made. 
Both  mortgages  covered  after-acquired  property.  A  default  on  the 
first  mortgage  occurred  in  November,  1873,  and  on  the  second  mort- 
gage in  January,  1874.  In  Aug^t,  1874,  the  second  mortgagee 
filed  a  bill  to  foreclose  the  second  mortgage,  making  the  first  mort- 
gagee a  party,. acknowledging  the  priority  of  the  first  mortgage,  not 
praying  any  relief  against  the  first  mortgagee,  and  praying  for  a 
receiver,  and  for  the  payment  of  his  net  revenue  to  those  en  titled*  to 
it.  On  the  same  day  an  order  was  made  appointing  one  Schuyler 
receiver,  and  directing  that  a  copy  of  the  order  be  served  on  the.fir^ 
mortgagee,  a  corporation,  requiring  it  to  appear  '*  on  or  before  "  the 
first  Monday  of  November  then  next,  and  authorizing  the  receiver 
to  pay  the  arrears  due  for  operating  expenses  for  a  period  in  the 
past  not  exceeding  ninety  days.  A  copy  of  the  order  was  served  on 
the  first  mortgag(^e  three  days  afterwards,  and  proof  of  that  service 
was  filed  two  days  after  the  service.  In  October  following,  the.  re- 
ceiver, on  his  petitions  filed,  was  authorized,  by  order,  to  purchase 
certain  rolling-stock,  and  to  pay  indebtedness,  not  exceeding  910,000, 
to  other  connecting  lines  for  materials  and  repairs,  and  for  ticket 
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and  freight  balances,  a  part  of  which  was  incurred  more  than  ninetj 
days  before  the  order  appointing  the  receiver  was  made,  and  to  ex- 
pend a  sum  named  in  building  six  miles  of  road  and  a  bridge,  which 
were  part  of  the  main  line  of  the  road,  and  the  expenditures  were 
charged  as  a  first  lien  on  the  earnings  of  the  road.  The  first  mort- 
gagee appeared  and  answered  on  the  first  Monday  of  Noyember,  and 
not  before.  The  answer  objected  to  the  creation  of  fresh  indebted- 
ness. Nothing  more  was  done  in  the  suit  for  eleven  months.  Then 
the  receiver  reported  that  he  had  built  the  six  miles  and  the  bridge, 
and  purchased  rolling-stock,  and  incurred  debts  therefor.  He  also 
filed  a  petition  showing  that  his  trust  owed  $232,000,  and  asking 
leave  to  borrow  that  amount  and  990,000  to  put  the  road  in  order, 
on  receivers'  certificates,  to  be  made  a  first  lien.  The  petition  set 
forth  a  meeting  of'  both  classes  of  bondholders,  at  which,  on  the 
report  of  a  committee,  the  receiver  was  directed,  by  a  resolution 
passed,  to  obtain  authority  to  borrow  $322,000  on  receivers'  certifi- 
cates. An  order  was  made  authorizing  him  to  borrow  $201,000  on 
receivers'  certificates,  payable  out  of  income,  and  to  be  provided  for 
in  the  final  order  of  the  court  in  the  suit,  if  not  paid  out  of  income. 
Soon  after  four  holders  of  first-mortgage  bonds  were  made  defend- 
ants, with  leave  to  answer  and  to  file  a  cross-bill.  They  answered 
and  filed  a  cross-bill,  in  November,  1875,  to  foreclose  the  first  mort- 
gage. The  cross-bill  claimed  that  the  six  miles  of  road,  and  the 
bridge  and  the  rolling-stock,  and  the  other  property  acquired  by  the 
receiver,  were  subject  to  the  lien  of  the  first  mortgage,  and  that 
the  mortgagor  had  been  insolvent  from  October,  1873,  and  affirmed 
the  foregoing  statement  as  to  the  meeting  of  the  bondholders  and  their 
resolution,  and  stated  that  the  plaintiffs  in  the  cross-bill  had  desired 
and  sought  for  more  than  a  year  to  have  the  firet  mortgage  fore- 
closed; that  the  $201,000  ought  not  to  be  borrowed  and  made  a  first 
lien  on  the  road;  and  that  the  receiver  ought  to  be  removed,  and 
another  receiver  appointed  under  the  cross-bill.  In  t>ecember,  1875^ 
a  reference  was  made  to  take  evidence*  on  the  subject  of  the  appoint- 
ment of  a  new  receiver.  More  than  four  months  after  that  the  first 
mortgagee  answered  the  cross-bill,  and,  the  two  suits  being  ready  for 
hearing,  they  were  consolidated  and  heard.  One  decree  was  made 
in  them,  in  May,  1876,  declaring  that  both  mortgages  covered  all  the 
property  held  by  the  mortgagor  when  the  original  suit  was  brought 
and  all  subsequent  additions  thereto,  and  providing  for  a  foreclosure 
of  the  right  of  the  second  mortgagee  to  redeem,  and  for  the  presen- 
tation to  a  master  of  claims  against  the  property  and  the  receiver. 
In  July,  1876,  one  Claybrook  was  appointed  additional  receiver  in 
the  original  suit.  He  acted,  after  Aug.  11,  1876,  as  sole  receiver 
untilAug.  25,  1876,  after  which  he  and  Schuyler  were  joint  re- 
ceivers, until  December,  1876,  when  Schuyler  resigned.  Claybrook, 
on  Aug.  12,  ft76,  took  possession  of  the  entire  property  which 
Schuyler  had,  including  a  railway  twenty-three  miles  long,  used 
under  a  lease  from  another  company.     The  master  reported  as  to 
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claims  against  the  property  and  the  receiver,  from  time  to  time. 
The  plaintilb  in  the  croes-hiU  interposed  objections  to  making  any 
of  the  chfcims  prior  in  lien  to  the  lien  of  the  first  mortgage.  In  Jan- 
nary,  1879,  the  cotirt,  by  order,  allowed  certain  claims,  many  of 
them  not  over  t5,00()>  specifying  the  names  of  the  claimants  and  the 
amounts  allowed,  and  giving  the  claims  allowed  preference  in  pay- 
ment out  of  the  income  and  proceeds  of  sale,  over  the  claims  of  the 
mortgagees.  In  this  order  the  plaintifEs  in  the  cross-bill  prayed  an 
appeal  to  this  court.  In  July,  1879,  the  court  made  a  decree  for  the 
sale  of  ih^  road  as  an  entirety,  and  for  the  payment  out  of  the  pro- 
ceeds of  sale  of  the  claims  allowed,  before  paying  any  principal  or 
interest  on  the  mortgage  debts.  In  this  decree  the  plaintiffs  in  the 
cross-suit  prayed  an  appeal  from  it  to  this  court.  On  a  hearing  of 
the  appeal,  Held :  1.^  The  appeals  were  appeals  in  open  court,  not 
requiring  citations,  ahd  the  order  and  the  decree  appealed  from  suffi- 
ciently designated  all  the  appellees  by  name.  2.  ^e  first  mortgagee 
was  a  proper  party  to  the  original  bill  of  foreclosure,  because  a  re- 
ceiver was  prayed  for;  and,  the  order  appointing  the  receiver  having 
been  served  on  the  first  mortgagee  threedays  after  it  was  made,  such 
mortgagee  was  bound  to  protect  promptly  the  interests  of  the  first- 
mortgage  bondholders.  8.  The  original  bill  did  not  seek  to  create 
a  receivership  for  the  sole  benefit  of  the  second-mortgage  bondholders. 
4.  The  property  in  court  under  the  original  bill  was  the  entire  mort> 
gaged  property,  and  not  merely  the  equity  of  redemption  of  the  mort- 
gagor, as  against  the  second  mortgagee.  5.  The  exclusive  right  of 
a  second  mortgagee  to  the  income  of  a  receivership  created  under  a 
bill  filed  by  him  is  limited  to  a  case  where  the  first  mortgagee  is  not 
a  party  to  the  suit.  6.  The  first  niortgagee  having  been  entitled, 
by  the  terms  of  the  fintt  mortgage,  to'  take  possession  of  the  mort- 
gaged property  and  operate  the  roadi,  and  the  ci-oss-bill  not  having 
been  filed  for  more  than  a  year  after  the  receiver  was  appointed  and 
the  first  mortgagee  had  appeared  and  answered  in  the  original  suit, 
and  it  having  been,  in  judgment  of  law  or  in  fact,  fully  known,  all 
the  time  to  the  first-mortgage  bondholders,  what  was  doing  by^e 
receiver  in  creating  the  claims,  it  was  inequitable  for  the  appellants 
to  lie  by  and  see  the  receiver  and  the  court  dealing  with  the  pro])- 
erty  in  the  manner  complained  of,  and  merely  protest  generally  and 
disclaim  all  interest  under  the  receiverahip,  and  yet  assert  in  the 
cross-bill  that  the  property  acquired  by  the  receiver  was  subject  to 
the  lien  of  the  first  mortgage,  and  claim  the  proceeds  of  that  prop- 
erty without  paying  the  debts  incurred  for  acquiring  it.  Milten- 
herger  v.  Logantport  RaUtoay  Company ^  286. 
6.  A  court  ha9  the  power  to  create  claims  througlf  a  receiver,  in  a  suit, 
for  the  foreclosure  of  a  railroad  mortgage,  which  shall  take  pre- 
cedence of  the  lien  of  the  mortgage.  It  may  therefore  provide  that 
the  receiver  shall  pay  the  arrears  due  {or  operating  expenses'  for  a 
period  in  the  past  not  exceeding  ninety  days,  and  pay  indebtedness, 
not  eixoeeding  910,000,  to  other  connecting  lines,  for  materials  and 
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repairs,  and  for  ticket  and  freight  balances,  a  part  of  which  had 
been  incurred  more  than  ninety  days  before  the  order  appoiutiog 
him  was  made,  and  purchase  rolling-stock,  and  build  six  miles  of 
road  and  a  bridge,  part  of  the  main  line  of  th»>  road,^and  maldng 
such  expenditures  a  lien  prior  to  the  lien  of  the  mortgages,  upheld. 
Id, 

6.  The  mortgagor  held  a  leased  road,  under  a  written  lease,  proriding 

for  rent  and  for  payment  for  depreciation,  and  for  the  payment  of  a 
monthly  rent  by  the  lessor  to  the  lessee  for  the  use  of  a  part  of  the 
road.  The  suocessiTe  receivers  took  possession  of  the  leased  road 
and  operated  it  as  a  continuation  of  the  mortgaged  road.  Part  of 
the  rent  which  accrued  before  Claybrook  became  reoeiyer  was  unpaid. 
Claybrook,  after  he  became  receiver,  paid  the  rent  as  it  accrued. 
The  successive  receivers  collected  the  rent  monthly  from  the  lessor 
for  the  use  of  a  part  of  the  road.  The  court  allowed  tQ  the  lessor, 
as  a  claim  preferred  to  the  first  mortgage,  a  sum  based  on  the  actual 
value  of  the  use  of  the  road  by  the  receivers,  and  for.  depreciation, 
and  allowed  with  a  like  preference,  claims'  for  suj^lies  and  materials 
furnished  for  the  road,  while  so  operated.  Held,  that  the  allow- 
ances were  proper,  and  that  Ihe  final  decree  was  not  erroneous  ir 
not  requiring  the  i^wounts  of  the  receiver  to  bd  settled  before  paying 
out  of  the  proceeds  of  sale  the  debts  allowed  against  him,  nor  L. 
ordering  the  sale  of  the  property  as  an  entiretiy».  without  separating 
that  acquired  by  the  receiver.    Id. 

7.  The  question  of  the  jurisdiction  of  this  court,  in  respect  of  the  claiidb 

not  over  95,000y  was  not  considered,     /(f. 

REAL  PROPERTT.     See  Colorado;  Juriidiction,  11. 

REBELLION,  THE.     See  Bounty;   Captured  and  Abandoned  Property; 
Con^scation. 

RECEIVER.    See  Appeal^  5;  Railroad  Mortgagey  i-4. 

RECOUPMENT.     See  Maridme  Law,  4. 

REDEMPTION,  EQUITY  OF.     See  RgOFoad  Mortgage,  1 ;  Waher. 

REISSUED  LETl^RS-PATENT.     See  Lettm-paient,  Q^ 

REMOVAL  OF  CAUSES.    See  Cauees,  Removal  of. 

RESOLUTION  OF  CONGRESS.    See  Contract,  4. 

REVENUE.    See  Ciutams  Duties;  Internal  Revenue;  Praetke^  8. 

REVENUE  STAMP.    See  Witconsin,  1. 

REVIEW,  BILL  OF.    See  BiU  o/Revieui 

&EVIVOR.     See  Levee  Board,  1. 

RIVER.     See  Boundary  River. 

SALE.    See  Contract,  8,  4. 
1.  The  plaintiff,  where  the  quality  of  goods  which  (le  furnished  at  a 
given  time  to  the  defendant  is  in  question,  may  Show  the  good 
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quality  of  Uke  articles  furnished  at  the  same  time  by  him  to  another 
party,  if  he  fmlher  shows  that  those  he  famished  to  each  party  were 
of  the  same  kind  and  quality.  Ames  y.  Quunby,  842. 
2.  The  court  charged  the  jury  that  while  the  plaintiff  could  not  reoover 
for  any  more  goods  ^bhan  his  bill  of  particulars  set  forth,  he  was  not 
bound  by  a  mistake' in  carrying  out  the  rate  or  price,  but  could  show 
what  he  was  actually  to  have,  it  not'  appearing  by  the  record  what 
were  the  oooitents  of  the  bill,  but  it  appearing  that  the  plaintiff 
claimed  there  was  a  mistake  in  it  in  that  respect.  Edd^  that  the 
charge  lAs  not  erroneous.    Id. 

SAVANNAH.    See  Taxation,  2. 

SCHOOL  DISTRICT.    See  Bond. 

SEAL.   See  Bills  o/Exckofige  and  Promissory  Notes,  1. 

SERVICE  OF  PROCESS.    See  Jurisdiction,  U. 

SET-OFF.     See  MarUime-Lato,  4;  Michigan,  1. 

SHIPS  AND  SHIP-OWNERS.     See  Admiralty;  Contract,  S,  4;  Mari- 
time  Law, 

STAMPS.     See  Collector  of  Internal  Revenue,  2;  Internal  Reikfiue,  IS. 

STATE,  ADMISSION   OF.     See  Jurisdiction,  11;  Lanrl  Grants,  9. 

STATE  COURTS.     See  Causes,  Removal  of;  Jurisdiction,  9,  10,  13. 

STATUTES  AND  CONSTITUTIONS,  CONSTRUCTION  OF.     See 
Constitutional  Law. 

1.  A  statute  u  not  repealed  by  a  later  aflirmatiye  statute,  which  con- 

tains no  repealing  clause,  unless  the  conflict  between  them  cannot 
be  reconciled,  or  the  later  coTers  the  same  ground  as  the  former, 
and  is  clearly  intended  as  a  substitute  therefor.  Red  Rock  y.  Henry, 
596. 

2.  The  statute  of  Minnesota  of  March  6,  1868,  pursuant  to  which  certain 

bonds  were  issued  by  the  town  of  Red  Rock,  to  aid  in  the  construc- 
tion of  a  railroad,  was  not  repealed  by  the  statute  of  March  6,  1870, 
ante,  p.  599.  Id. 
8.  The  act  of  March  2,  1871,  ante,  p.  600,  has  no  effect  upon  the  rights 
of  the  holder  of  the  bonds,  as  there  had  been  a  previous  compli- 
ance with  every  condition  upon  which  the  town  had  agreed  to  issue 
them.    Id. 

STATUTES  OF  THE  UNITED  STATES. 
The  following,  among  others,  referred  to,  commented  on,  and  ex- 
plained:— 
1842.  Aug.    80.  e.  270,  sect    12.     See  Customs  DuH  s,  7. 
1846.  Aug.      6i  c.   84,  sect,      i:    See  Customs  Duties,  7. 
1861.  Aug.      6.  c.   60.  See  Conjiscation. 

1868.  March  12.  c.  120.  See  Ct^urtd    and    Abandoned 

Property, 
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STATUTES  OP  THE  UNITED  STATES  (continued). 

1864.  June  80.  c.  173,  sect.  122.  See  Internal  Revenue,  4,  5. 

1864.  June  80.  c.  178,  sect.  161.  See  Internal  Revenue,  1. 

1864.  June  80.  c.  174.  See  Bounty,  1. 

1865.  Mai*ch   8.  c.    80,  sect.      6.  See  Customs  Duties,  1,  2. 

1866.  July  18.  c.  184.  See  Internal  Revenue,  4,  6. 
1866.  July  23.  c.  212.  See  Land  Grants,  6. 
1870.  July  14.  c.  255,  sect   21.  See  Customs  Duties,  1. 

1874.  June     22.  c.  890,  sect    17.     See  Bankruptcy,  1,  2. 

1875.  Feb.     16.  c.    77,  sect     8.     See  Jurisdiction,  7. 

1875.  Maxch    8.  c.  137.  See  Causes,  Removal  of ,  2;  Ne- 

gotiable Instruments,  2;   Prac- 
tice, 1,  2. 

1876.  Aug.     15.  C.-287,  sect     6.     See  Constitutional  Law,  1. 
Rev.  Stat,  sect.        639.    See  Causes,  Removal  of,  2. 

••        "        **  649.  See  Practice,  10. 

**        *•        **  691,  692.  See  Jurisdiction,  7. 

808.  See  District  of  Columbia. 

997.  See  Writ  of  Error,  8. 
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2505.  See  Customs  Duties,  8,  4. 

**        •*        **         3408.  See  Taxation,  1. 

4282  et  seq.    See  Maritime  Law,  6. 

5057.  See  Bankruptcy,  3,  4. 

5103.  See  Bankruptcy,  5. 

**        **        **        5117.  See  Bankruptcy,  2. 

**        "        **        5519.  See  Criminal  Law, 

STOCKHOLDER.     See  Corporation. 

1.  A  stockholder  of  a  corporation,  in  order  to  protect  its  rights  and  prop- 

erty against  the  threatened  action  of  a  third  pai'ty,  filed  his  bill 
against  the  latter  and  the  corporation,  alleging,  inter  alia,  that  the 
directors,  althpugh  thereunto  requested,  had  neglected  and  refused 
to  institute  proceedings.  Held,  that  he  must  show  a  clear  case  of 
such  absolute  and  unjustifiable  neglect  and  refusal  of  the  directors 
to  act  as  would  lead  to  his  irreparable  injury,  should  he  not  be  per- 
mitted to  bring  the  suit.  Hawes  t.  Oakland,  104  U.  S.  450,  cited 
upon  this  point  and  approved.     Detroit  v.  Dean,  537. 

2.  The  creditor  of  a  corporation  organized  under  the  general  laws  of 

Oregon  cannot,  to  recover  his  debt  against  it,  enforce,  by  an  action 
at  law,  the  liability  of  a  stockholder  upon  an  unpaid  sabscription  to 
its  capital  stock.     Patterson  v.  Lynde,  519. 

SUBSCRIWIONS   TO    STOCK.    See  lUinois;  Michigan,  2,  4;  Stock- 
holder, 2. 

SUITS   BY  OR   AGAINST    THE  UNITED  STATES.      See   UnUed 

States,  Suits  against. 

SUPERVISORS.     See  lUinois,  2. 

SURETY.     See  Collector  of  Internal  Revenue;  Customs  Duties,  7-d. 
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TAXATION.  See  Appeal^  6,  6 ;  Collector  of  Internal  Revenue^  2;  Consti- 
iutional  Law,  4;  Internal  Revenue;  Tax  Sale;  Wisconsin. 

1.  Certificates  of  indebtedness  issued  by  a  person  or  a  corporation  are 

not  taxable  as  **  circulation/'  under  sect.  3408,  Rev.  Stat.,  unless 
they  were  calculated  or  intended  to  circulate  or  to  be  used  as  money. 
United  States  v.  WUfon,  620. 

2.  Certain  taxes  assessed  for  the  years  1877  and  1878,  by  the  city  of 

Savannah,  upon  land  situate  within  its  limits,  which  belongs  to  the 
Atlantic  and  Gulf  Railroad  Company,  held  to  be  unauthorized  by 
•  law.     Savannah  v.  Jesup,  563. 

TAX  SALE.   ^See  Wisconsin. 

1.  In  ejectment,  the  title  relied  on  by  the  defence  was  a  certificate  of 

sale  of  the  demanded  premises  to  the  United  States  by  the  commis- 
sioners under  the  act  of  Congress  for  the  collection  of  direct  taxes. 
The  certificate  was  impeached  on  the  ground  of  the  refusal  of  the 
commissioners  to  permit  the  owner  to  pay  the  tax,  with  interest  and 
costs,  before  the  day  of  sale,  by  an  agent,  or  in  any  other  way  than 
by  payment  in  person.  Held,  that  when  the  commissioners  had 
established  a  uniform  rule  that  they  would  receive  such  taxes  from 
no  one  but  the  owner  in  person,  it  avoids  such  sale,  and  a  tender 
is  unnecessary,  since  it  would  be  of  no  avaiL  United  Slates  v.  Lee, 
198. 

2.  Bennett  v.  Hunter,  0  Wall.  324 ;  Tacey  v.  Irwin,  18  id.  549 ;  and  Afwoofl 

T.  Weems,  99  U.  S.  183,  re-examined,  and  the  principle  they  estab- 
lish held  to  apply  to  a  purchase  at  such  a  tax  sale  by  the  United 
States  as  well  as  by  a  private  person.    Id. 

TENDER.     See  Life  Insurance,  2  ;  Tax  SaU^  1. 

TORTS.     See  Negligence,  5. 

TOWAGE.     See  Admiralty,  4. 

TRESPASS.     See  Damages, 

TRUST  AND  TRUSTEE.  See  Bankruptcy,  1,  4;  Limitations,  Statute 
of,  2. 

ULTRA  VIRES.     See  Corporation,  1. 

UNITED  STATES,  SUITS  BY  OR  AGAINST.  See  Captured  and 
Abandoned  Property;  Collector  of  Internal  Revenue;  Homestead 
Exemption. 

1.  The  doctrine  that,  except  where  Congress  has  provided,  the  United 

States  cannot  be  sued,  examined  and  reaffirmed.  United  States  v. 
Lee,  196. 

2.  That  doctrine  has  no  application  to  officers  and  agents  of  the  United 

States  who,  when  as  such  holding  for  public  uses  possession  of 
property,  are  sued  therefor  by  a  person  claiming  to  be  the  owner 
thereof  or  entitted  thereto;  but  the  lawfulness  of  that  possession 
and  the  right  or  title  of  the  United  States  to  the  property  may,  by  a 
court  of  competent  jurisdiction,  be  the  subject-matter  of  inquiiy, 
and  adjudged  accordingly.    Id. 
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UNITED  STATES,  SUITS  BY  OR  AGAINST  (eontinwd). 
8.  The  ooDstitutional  provisions  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  withoat  due  phxsess  of  law,  nor  private  property 
taken  for  public  use  withomt  just  compensation,  relate  to  tfaooe 
rights  whose  protection  is  peculiarly  within  the  province  of  the 
judicial  branch  of  the  government.  Cases  examined  which  show 
that  the  courts  extend  protection  when  the  rights  of  property  are 
unlawfully  invaded  by  public  officers.    Id. 

USAGE.    See  Customs  Duties,  8. 

VERDICT.  See  Practkft,  8,  6,  10-12. 
Certain  questions,  covering  only  a  part  of  the  material  issues  of  fact, 
were  propounded  to  the  jury,  who  returned  them  with  the  answers 
thereto,  as  a  special  verdict.  The.  judgment  against  the  defendant 
recites  that  it  was  rendered-*' upon  the  special  verdict  of  the  jury, 
and  facts  conceded  or  not  disputed  upon  the  trial."  The  record 
does  not  disclose  the  evidence,  and  no  general  verdict  was  rendered. 
Heldy  that  the  judgment,  not  being  sustained  by  H^e  special  verdict, 
must  be  reversed  and  a  new  trial  ordered.    Hodges  v.  Easton,  408. 

VESSELS.     See  Admiralty;  Contract^  8,  4;  Maritime  Law. 

WAIVER. 

1.  Where  the  Circuit  Court  adjudged  the  sale  of  mortgaged  lands  in 

Illinois,  and  foreclosed  the  defendant's  right  to  redeem  them,  hoia 
and  after  such  sale,  he  waives  no  error  by  omitting  to  tender  the 
money  within  the  statutory  period  aUowed  for  redeeming  them,  he 
having  within '  two  years  after  the  date  of  the  decree  appealed 
therefrom.     Mason  v.  Northwestern  Insurance  Company.  168. 

2.  Brine  v.  Insurance  Company.  96  U.S.  627;  BuHey  v.  Flint,  105  id. 

247;  and  Suitterlin  v.  Connecticut  Mutual  Insurance  Company,  90  £1. 
488,  commented  upon.     Id. 

WEST  VIRGINIA.    See  Constitutional  Law,  8. 

WILL.     See  Causes,  Removal  of,  5. 

WISCONSIN.     See  Boundary  River. 

1.  Under  section  5  of  chapter  188  of  the  General  Laws  of  Wisconsin,  of 

1861,  providing  that  **  no  action  shall  be  commenced  by  the  former 
owner  or  owners  of  any  lands,  or  by  any  person  claiming  under  him 
or  them,  to  recover  possession  of  land  which  has  been  sold  and  ooii> 
veyed  by  deed  for  non-payment  of  taxes,  or  to  avoid  such  deed, 
unless  such  action  shall  be  commenced  within  three  years  next  after 
the  recording  of  such  deed,"  land  is  to  be  regarded  as  having  been 
sold  for  non-payment  of  taxes,  although  the  sum  to  raise  which  it 
was  sold  included  five  cents  for  a  United  States  revenue  stamp,  to 
be  put,,  and  which  was  put,  on  the  certificate  issued  to  the  purchaser 
on  the  sale.     Geekie  v.  Kirhy  Carpenter  Company^  879. 

2.  A  deed  on  a  tax  sale  recites  that  *'  S.  A.  Coleman,  assignee  of  Oconto 

County,'*  has  deposited  certificates  of  sale  showing  that  five  parcels, 
each  of  which  sold  for  so  much,  were  sold  '*to  the  said  Oconto 
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WISCONSIN  (continited). 

County,  and  by  its  treasurer  assigned  to  S.  A.  Coleman  "  for  so 
much  **  in  the  whole,'*  the  total  being  the  sum  of  the  five  several 
sums.  The  statute,  c.  50,  sect.  22,  of  the  Greneral  Laws  of  Wiscon- 
sin, of  1859,  prescribes  a  form  of  deed,  and  provides' ti[iat  it  shall  be 
^* substantially"  in  that  or  ^' other  equivalent  form,*'  showing  that 
the  land  was  sold  for  a  sum  named  **  in  the  whole.'*  Held,  that  the 
deed  is  in  substantial  compliance  with  the  form  prescribed.    Id, 

WITNESS.     See  Evidence. 

WORDS  ANi)«  PHRASES. 
<«  Circulation.V     See  United  States  v.  Wilson,  620. 
**  Dividend  in  Script"    See  Bailey  v.  Railroad  Company^  100. 

WRIT  OF  ERROR.     See  Bankruptcy ^  8;  Jurisdiction,  10;  Mis$isiippi^  5; 
Practice,  10,  13. 

1.  Whatever  was  deten^ined  here  on  a  writ  of  error  cannot  be  re- 

examined upon  a  subsequent  writ  brought  in  thesaime  suit.  Clark 
V.  Keiihy  464. 

2.  Where,  in  a  case  tried  by  the  court  below,  the  record  does  not  afllnxi- 

atively  show  a  written  stipulation  waiving  a  jury,  the  questions 
decided  at  the  trial  cannot  be  re-examined  here  on  a  writ  of  error. 
County  of  Madison  Y.  Warrtn,9S2.  v 
8.  A  writ  of  error  will  not  be  dismissed  for  want  of  jurisdiction  by  ' 
reason  of  a  failure  to  annex  thereto  or  return  therewith  an  assign- 
ment of  errors,  pursuant  to  the  requirements  of  sect.  997  Rev.  Stat. 
School  District  ofAckley  v.  HaU,  428. 
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